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PREFACE. 


« 


Since  the  publication  of  the  first  volume  of  these  reports,  an 
important  addition  has  been  made  to  the  superior  court.  By  the 
^  Act  for  increasing  the  number  of  justices  in  the  superior  court 
of  the  city  of  New  York,  and  for  extending  the  jurisdiction  of 
that  court,"  passed  March  24th,  1849,  (Laws  of  1849,  Ch.  124, 
page  168 ;)  tfiree  justices  were  added  to  the  court,  from  the  first 
day  of  May  1849,  so  that  it  is  now  permanently  constituted  as  a 
coart,  with  six  justices.  The  same  provision  was  embodied  in 
the  Amended  Code  of  Procedure,  passed  April  11, 1849,  and 
some  alteration  made  as  to  the  transfer  of  business  from  the  su- 
preme court.  (Laws  of  1849,  Ch.  438, }  40  to  60,  page  622.) 
The  act  as  thus  amended,  provided  for  a  transfer  to  this  court, 
from  the  supreme  court,  all  civil  suits  at  issue  on  the  11th 
of  April,  1849,  which  should  thex'eafter  be  placed  on  the  ge- 
neral or  special  term  calendar  of  that  court  in  the  city  of 
New  York,  which  were  in  readiness  for  hearing  on  questions 
of  law  only,  or  were  equity  cases.  The  superior  court  was 
clothed  with  jurisdiction  of  all  such  suits,  and  required  to  dispose 
of  the  same.  It  was  made  the  special  duty  of  the  three  justices 
added  to  the  court  by  the  act  of  1849,  to  devote  their  time  and 
labors  for  two  years,  to  the  hearing  and  determination  of  the 
transferred  causes. 

On  the  10th  of  April  1849,  Messrs.  John  Duer,  John  L. 
Mason  and  William  W.  Campbell,  were  elected  justices  of  the 
court,  and  entered  on  their  duties  on  the  second  day  of  May  fol- 
lowing. 

No  change  was  made  in  the  organization  of  the  terms  of  the  su- 
perior court  for  the  transaction  of  business.  The  chambers  and 
the  special  terms  (including  the  calendars  both  of  issues  of  law  un- 
der the  code  and  of  issues  of  fact,)  continued  to  be  held  by  one  of 
the  justices  of  the  court   The  general  terms,  including  those  held 
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for  the  transferred  causes,  were  held  by  not  less  than  two  nor 
more  than  three  justices.  All  appeals  from  chambers  and  from 
special  term,  were  heard  by  the  three  justices  elected  under  the 
old  organization.  The  practice  cases  reported  in  this  volume  as 
being  decided  by  "  The  Court,"  were  all  decided  by  the  justices 
composing  the  court  under  that  organization,  except  where  it  is 
othemnse  stated  in  the  report. 

In  pursuance  of  the  provision  of  the  statutes  of  1849,  four  hun- 
dred and  fifty-four  causes  have  been  transferred  to  this  court, 
from  the  supreme  court.  A  large  proportion  of  these  were  suits 
which  had  been  commenced  and  were  pending  in  the  late  court 
of  chancery  on  the  first  Monday  of  July  1847,  when  the  consti- 
tution of  1846  went  into  efiect  and  abolished  that  court.  In  this 
mode,  many  equity  cases,  commenced  by  bill,  were  subjected  to 
the  decision  of  the  superior  court. 

It  will  be  perceived  that  the  decisions  on  the  merits,  reported 
in  this  volume,  are  brought  down  only  to  July  1849.  Various 
circumstances  not  likely  again  to  occur,  have  prevented  its  com<« 
pletion  at  an  earlier  period.  Another  volume  will  appear  in  a 
few  months ;  and  it  is  expected  that  hereafter,  there  will  be  no 
delay  in  the  publication. 

New  York^  Dec.  I8th^  1850. 
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QW  TBS 


CITY   OP   NEW   YORK. 


Joyce  and  Murpht  v.  Adams  and  Hawthorn. 

Ob  a  nlo  of  cotton  by  a  written  contract,  deliToraUo  in  thirty  day*,  tho  bayerf 
wore  to  pay  atorage,  inMraoee,  and  intereet  after  ten  days,  and  were  to  depoett 
with  the  seUen  ire  doltan  per  bale.  Before  the  thirty  daya  expired,  and  belbre 
any  delivery,  or  forther  act  to  paM  the  title  to  the  boyeiv,  the  cotton  waa  deatroyed 
by  fire.  When  it  was  bamt,  and  at  the  end  of  the  thirty  days,  the  Talne  of 
cotton  in  the  market,  was  much  below  the  contract  price.  In  a  suit  by  tha 
buyers  to  recover  back  the  deposit ;  held,  that  the  true  construction  and  nieanio|r 
of  the  oontniet,  was  that  the  depesit  was  to  secnre  the  seller  agabst  loss  by 
neana  of  a  fall  in  the  price  of  the  cotton,  as  well  as  to  constitute  a  part  payment 
on  the  contract,  and  that  although  the  title  did  not  pass,  the  purchaser  was  enti- 
tled to  retain  the  deposit,  to  make  up  the  deficiency  in  the  contract  price,  left 
after  the  application  of  the  insurance  money,  which  covered  the  value  of  tho 
cotton  at  the  time  of  its  destruction. 
July  14 ;  July  27, 184a 

This  was  an  action  of  assumpsit,  brought  to  recover  back 
money  paid  to  the  defendants,  under  the  following  circum- 
stances : — 

On  the  27th  day  of  January,  1847,  T.  J.  Stewart,  a  cotton 
broker,  negotiated  a  sale  of  cotton  by  the  defendants  to  the 
plaintiffs,  upon  which  bought  and  sold  notes  were  signed  by  or 
in  behalf  of  the  parties  respectively.  The  following  was  the 
sold  note  delivered  to  the  plaintifi's': — 
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"  New  York,  January  2Tth,  1847. 
Messrs,  Joyce  ^  Murphy^ 

Bought  of  Messrs,  Adams  ^  Hawthorn^  South  Street. 

259  bales  of  Cotton,  viz.,  at  13J  c. 
A.  P.  L.        100  cn  bales  Charleston,  at  13J  c. 
S.Hunt,         64    «      «  «  « 

B.  B.  95    «      "     Mobile,  « 

And  buyers  to  pay  seven  cents  per  bale  storage. 
"  "  insurance. 

''  "  interest  after  ten  days. 

"  "    deposit  five  dollars  per  bale. 

Deliverable  thirty  days  from  date.    Cash  on  delivery. 

Thomas  J.  Stewart,  Cotton  Broker,^ 

The  defendants  gave  a  receipt  for  the  deposit,  in  these  words : 
"Rec'd  from  Messrs.  Joyce  &  Murphy,  twelve  hundred  and 
ninety-five  dollars,  being  deposit  of  $5  per  bale  on  259  bales 
cotton." 

The  purchase  note  delivered  to  the  defendants,  differed  from 
the  preceding  in  one  particular  only ;  the  cotton  was  to  be  de* 
livered  within  thirty  days. 

The  two  lots  of  100  bales  and  64  bales,  were  destroyed  by 
fire  on  the  23rd  of  February,  1847,  before  the  expiration  of  the 
thirty  days,  and  the  suit  was  brought  to  recover  the  five  dollars 
per  bale  paid  as  a  deposit  on  those  lots.  The  residue  of  the 
cotton  was  delivered  and  accepted,  without  prejudice  to  the 
claims  of  the  parties  in  respect  of  the  164  bales  ;  and  the  ques* 
tions  in  dispute  were  limited  to  the  latter. 

The  164  bales  remained  in  store,  subject  to  the  order  of  the 
defendant,  until  it  was  destroyed.  The  plaintifis  had  procured 
it  to  be  re-sampled,  shortly  before  the  fire,  with  a  view  to  offer  it 
for  sale,  and  the  same  broker  offered  it  for  sale  in  their  behalf. 

The  defendants  insured  the  cotton  in  their  own  names  after 
the  sale,  but  the  insurance  on  the  lot  delivered  was  paid  to  them 
by  the  purchasers,  in  accordance  with  the  contract  of  sale ;  as 
was  also  the  storage. 

There  was  a  change  in  the  market,  between  January  27th 
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and  February  23rd,  and  the  price  of  cotton  generally  declined 
about  two  cents  a  pound.  The  value  of  the  cotton  as  appraised, 
for  adjusting  the  loss  after  the  fire,  was  for  the  100  bales,  12J 
cents  per  pound,  and  for  the  64  bales,  13  cents  per  pound. 
Evidence  of  the  quantity  was  given  by  the  weighers  who 
weighed  it  before  the  sale  to  the  plaintiffs.  The  insurance  cov- 
ering only  the  value,  the  defendants  were  left  uncovered  for  the 
fall  in  price,  except  by  the  deposit  in  question.  They  received 
the  insurance  money,  after  this  suit  was  commenced,  and  offered 
to  return  to  the  plaintiffs  the  surplus  after  making  themselves 
whole,  according  to  tlie  terms  of  the  sale.  The  plaintiffs  ob- 
jected to  the  testimony  offered  to  show  the  weight  of  the  cotton 
which  was  destroyed.  The  price  of  cotton  at  the  end  of  the 
thirty  days,  was  no  more  favorable  to  the  plaintiffs,  than  it  was 
on  the  23rd  of  February. 

It  appeared  that  the  164  bales  were  stored  in  such  a  manner, 
that  any  one  going  to  examine  them  might  see  nearly  all  the 
bales,  and  the  164  bales  sold  constituted  all  of  those  respective 
marks  which  the  defendants  had  in  store.  The  defendants  had 
not  procured  these  two  lots  to  be  weighed  for  the  plaintiffs  prior 
to  the  fire. 

Mr.  Stewart  testified  for  the  plaintiffs,  that  the  course  and 
practice  of  the  trade  in  effecting  a  delivery  of  cotton,  is  as  fol- 
lows :    When  the  contract  matures,  the  buyer  gives  an  order 
upon  the  seller  to  turn  it  out.   The  seller  then  employs  a  sworn 
weigher,  of  his  own  selection,  and  at  his  own  expense,  to  weigh 
the  cotton,  and  sends  a  bill  for  the  price  to  the  buyer,  with  the 
weigher's  certificate  attached — naming  parcels,  weights  and 
price.    The  seller  is  always  to  weigh  the  cotton  on  delivery, 
and  to  deliver  it  in  good  order.    If  the  bales  want  ropes,  or  need 
mending,  he  supplies  the  ropes  and  has  them  mended,  and  he 
has  the  ragged  parcels  of  cotton  picked  off.    These  are  done 
before  weighing. 

None  of  these  things  had  been  done  in  respect  of  the  164 
bales  before  the  fire.  On  the  2d  March,  the  plaintiffs  drew  an 
order  on  the  defendants  for  the  95  bales,  and  another  for  the 
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164  bales,  oifering  to  pay  the  price  on  receipt  of  Ihe  bill  of  the 
same. 

A  verdict  was  taken  for  the  plaintiffs,  subject  to  the  opinion 
of  the  court  on  a  case,  with  leave  to  either  party  to  turn  it  into 
a  bill  of  exceptions  or  special  verdict. 

A.  P.  Man^  for  the  plaintiffs. 

I.  The  contract  of  the  27th  January,  was  entirely  executory. 
It  was  a  mere  agreement  to  sell,  and  the  title  did  not  pass. 
{Russell  V.  Nicoll,  3  Wen.  112  ;  Boyd  v.  Siffkin,  2  Camp.  328 ; 
Tempest  v.  Fitzgerald,  3  B.  <k  Aid.  680.) 

II.  Where  any  thing  remams  to  be  done,  by  or  on  behalf  of 
the  vendor,  to  ascertain  the  quantity  or  price,  or  to  put  the  prop- 
erty in  a  deliverable  state,  the  sale  is  not  complete,  and  the 
property  does  not  pass.    {Rapelye  v.  Mackie,  6  Cow.  250 

Ward  V.  Shaw,  7  Wend.  406  ;  Rugg  v.  Mnett,  11  East,  210 
Hanson  v.  Meyer,  6  East,  614  ;  7  Cow.  87 ;  2  Kent's  Com.  495 
*  Blackburn  on  Sales,  150  to  152.) 

III.  There  is  nothing  in  the  contract  to  take  the  case  from 
the  general  rule  of  law  which  throws  the  risk  of  loss  upon  the 
person  in  whom  the  property  was  vested  at  the  time.  (2  Kent's 
Com.  492 ;  Smith's  Merc.  Law,  4T8,  note,  Ed.  of  1847  ;  Failing 
V.  Baxter,  6  Barn.  <fc  C.  360.) 

The  object  of  the  deposit  was  to  cover  any  failure  to  perform 
the  contract  by  the  purchaser.  The  only  failure  here  is  on  the 
part  of  the  sellers.    They  could  not  deliver  the  cotton. 

lY.  The  defendants  bound  themselves  to  deliver  the  cotton 
at  all  hazards,  and  having  failed  to  do  so,  the  plaintiffs  had  a 
right  to  rescind  and  recover  the  deposit.  (Chitty  on  Contracts, 
273,  and  cases  there  cited ;  Hadley  v.  Clarke,  8  T.  R.  269, 
266  to  267 ;  Addison  on  Contracts,  683  and  712,  and  cases  there 
cited ;  Story  on  Sales,  §  424,  448.) 

£>.  Lord,  for  the  defendants. 

I,  The  deposit  of  money  was  for  the  purpose  of  protecting 
the  sellers  against  a  fall  of  price.  The  risk  of  fire  they  were 
protected  in  by  the  insurance  paid  by  the  purchasers.   The  risk 
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of  a  refusal  to  accept,  they  were  protected  in  by  the  vendor's 
lien.  But  both  these  protections  would  not  cover  a  fall  of  price ; 
and  for  this  the  deposit  was  made. 

The  sale  was  not  exactly  an  executory  contract  of  sale.  What 
is  the  meaning  of  the  contract  ?  What  purpose  was  the  deposit 
to  answer  1  The  259  bales  were  all  specified  by  their  marks. 
So  there  was  a  specific  subject,  and  a  valid  contract  in  writing 
for  its  sale ;  and  the  deposit  was  not  made  by  way  of  earnest. 
The  buyers  were  to  pay  storage,  because  all  the  interest 
passed,  though  the  property  did  not.  They  were  to  pay  insu- 
rance, because  the  real  interest  passed  to  them,  though  techni- 
cally the  property  was  in  the  seller.  And  this  shows,  also,  that 
the  buyers  meant  to  undertake  all  the  risk.  They  were  to  pay 
interest  after  ten  days,  making  it  equivalent  to  a  cash  sale ;  and 
the  property  was  deliverable  in  thirty  days,  the  cash  to  be  paid 
en  delivery.  The  deposit  must  answer  the  gap  which  is  left. 
The  sellers  were  to  be  put  in  entire  security.  What  was  the 
gap?  Not  the  insolvency  of  the  buyers,  because  the  sellers 
retained  the  property ;  but  it  was  a  depreciation  in  price.  If 
there  were  a  fire,  the  insurers  would  pay  only  the  value  of  the 
property ;  and  it  was  only  by  the  deposit  that  the  sellers  could 
have  entire  security.  This  was  just  the  amount  requisite  to 
cover  the  depreciation. 

II.  The  fall  of  price  having  taken  place,  and  the  policy 
against  fire,  being  to  the  extent  of  such  fall,  unavailing,  the 
deposit  is  properly  resorted  to  by  the  defendants. 

in.  The  rights  of  the  parties  do  not  depend  on  the  question 
whether  the  property  passed  before  the  fire.  That  was  fully 
provided  against,  by  the  lien  and  insurance ;  the  deposit  was 
intended  as  an  additional  security  against  a  fall  of  price ;  which 
was  needed  in  both  parts  of  the  alternative,  the  safety  or  loss 
of  the  cotton. 

The  testimony  objected  to,  was  properly  introduced.  The 
sellers  were  trustees  of  the  buyers  in  respect  of  the  insurance. 
We  furnished  the  best  evidence  which  the  nature  of  the  case 
admitted,  as  to  the  quantity  and  the  value  of  the  cotton  which 
was  biumt 
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Man,  in  reply.  The  deposit  was  made  to  secure  against  th& 
inability  of  the  purchasers  to  complete  for  any  cause ;  as  by 
their  insolvency,  their  refusal  to  take  the  cotton,  and  the  like. 
If  the  money  were  paid  on  the  contract  price^  the  defendants 
cannot  retain  it;  as  they  were  incapable  of  performing  their 
contract  of  sale. 

By  the  Court.  Oakley,  Ch.  J. — In  this  case  there  was 
a  sale  of  cotton  by  a  written  contract,  deliverable  in  thirty  days, 
the  purchaser  depositing  at  the  time,  five  dollars  per  bale.  The 
property  was  to  remain  in  the  possession  of  the  seller,  at  the 
expense  of  the  purchaser,  who  was  to  pay  storage  and  insu- 
rance ;  and  he  was  also  to  pay  interest  on  the  price  after  ten 
days.  The  property  was  destroyed  by  fire  within  the  thirty 
days,  so  that  there  could  be  no  delivery  by  the  seller.  The 
purchaser  now  sues,  on  the  ground  that  the  contract  has  failed, 
and  he  is  entitled  to  recover  back  the  deposit. 

The  general  principle  undoubtedly  is,  that  on  a  contract  of 
sale,  where  the  title  to  the  goods  does  not  pass,  if  there  be  a 
failure  to  perform  on  the  part  of  the  seller,  the  buyer  may  re- 
cover back  whatever  he  has  paid  on  the  purchase.  But  the 
defendants  contend,  that  although  the  title  to  the  property  did 
not  pass,  the  actual  interest  did  vest  in  the  plaintiffs,  and  that 
the  deposit  was  made  to  indemnify  the  defendants  against  a 
depreciation  in  the  price. 

In  this  case,  the  obligation  to  deliver  the  cotton  was  complete 
by  the  contract.  The  purchaser  was  to  pay  insurance  and 
storage,  and  the  equitable  interest  was  in  him.  The  property 
was  left  with  the  seller  as  a  security  for  the  payment  of  the 
purchase  money.  The  true  construction  and  meaning  of  the 
parties,  evidently  was,  that  the  deposit  was  to  be  a  part  pay- 
ment of  the  price  and  to  secure  the  seller  against  loss,  the  prop- 
erty remaining  as  security  also,  to  the  extent  of  its  value. 

The  insurance  money  has  covered  its  value,  but  the  price  fell 
in  the  market,  and  the  sole  question  is,  on  whom  is  to  fall  the 
loss  in  the  price. 

We  can  see  no  other  possible  motive  for  the  deposit,  than  to 
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secure  against  this  very  contingency,  where  the  seller  retained 
the  goods,  their  whole  valae  was  covered  by  insurance,  and  all 
was  evidently  at  the  risk  of  the  purchaser.  We  have  no  doubt 
that  this  is  the  true  construction  of  the  contract  between  the 
parties ;  and  the  defendants  are  entitled  to  retain  the  deposit  to 
make  up  the  contract  price  of  the  cotton. 

Judgment  for  the  defendants. 


Oaklet  v.  Aspinwall  and  others. 

In  a  proceeding  by  way  of  foreign  attachment,  for  a  debt  upon  which  a  judgment 
has  been  recovered  against  all  the  joint  debtors,  vome  of  whom  were  not  lerved 
with  process,  it  is  sufficient  to  describe  the  debt  claimed  as  being  founded  on  the 
judgment,  without  mentioning  the  original  cause  of  action  for  which  it  was  re- 
covered ;  although  such  cause  of  action  must  be  proved,  to  establish  the  demand 
against  those  who  were  not  served. 

By  the  law  merchant,  recognized  by  the  commercial  world,  a  participation  in  the 
uncertain  profits  of  trade,  as  a  return  for  capital  advanced,  constitutes  such  par- 
ticipator a  partner  in  the  concern  in  which  the  capital  is  invested,  and  makes 
him  liable  to  third  persons,  though  he  is  to  receive  back  his  whole  capital  and 
profits,  without  deduction  for  losses  or  liabilities  of  the  concern. 

Though  it  be  proved  that  the  law  of  the  country  where  a  contract  was  made, 
required  all  contracts  of  partnership  to  be  reduced  to  public  documents,  and 
registered,  a  secret  partner  of  a  firm  which  has  not  complied  with  such  law,  will 
be  held  liable  to  the  creditors  of  the  firm,  though  the  contract  of  co-partnership 
be  void,  as  between  the  partners. 

Where  the  accounts  current  between  a  house  and  a  penon  sought  to  be  charged  as 
a  secret  partner,  showed  a  division  of  "  profitt  of  certain  iran»actunuf*  annually, 
*'  as  per  detailed  account^*  rendered  with  the  accounts  current,  and  the  indi- 
vidual sought  to  be  charged  had  deetroyed  the  detailed  accounts ;  it  was  held, 
that  such  destruction,  and  the  failure  to  prove  what  the  "certain  traosactions" 
were,  afibrded  ground  to  infer  that  such  profits  arose  from  the  general  business  of 
the  house. 

Where  a  stipulation  was  entered  into  between  the  parties,  agreeing  that  the  de- 
fendants should  waive  a  commission  which  they  had  obtained,  wiih  a  stay  of 
proceedings,  and  that  the  plaintiff  should  dednct  a  certain  amount  from  his 
claim,  for  certain  items,  in  respect  to  which  the  defendants  should  give  no  evi- 
dence on  the  trial ;  that  the  stipulation  was  made  to  avoid  expense  and  delayy 
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and  that  it  should  not  bind  the  plaintiff  as  to  the  dedaction,  if  the  defendants 
should  further  postpone  the  trial  of  the  cause  beyond  the  fint  week  in  March 
term,  1846,  and  the  cause  was  tried  in  the  first  week  of  March  term,  1846,  and 
after  a  new  trial  awarded^  the  defendants  again  postponed  the  trial ;  it  was 
heldf  that  the  defendants  were  precluded  from  attacking  the  items  in  question, 
and  that  the  plaintiff,  relying  on  the  stipulation  for  such  preclusion,  was  bound  to 
make  the  deduction  stipulated. 

A  co-partner,  after  dissolution,  may,  under  the  joint  debtor  act,  give  a  confession  of 
judgment  in  a  sait  actually  brought  against  him  and  his  partner,  (the  latter  not 
being  served  with  process,)  which  will  make  the  judgment  evidence  of  the 
amount  of  the  debt,  in  the  same  manner  as  if  he  had  liquidated  an  account,  and 
let  judgment  go  by  defanlt. 

The  finding  of  a  judge  on  an  issue  of  fact  tried  by  him,  under  the  Judiciary  Act  of 
1847,  a  jury  being  waived,  is  entitled,  on  a  motion  for  a  new  trial,  to  the  same 
consideration  as  the  Terdict  of  a  jury. 

Where  a  person  who  contracted  a  debt  in  his  own  name,  had  confessed  judgment 
in  a  joint  suit  brought  against  himself  and  another  sued  as  his  partner,  upon 
whom  process  had  not  been  served,  whereupon  judgment  had  been  entered 
against  both,  under  the  joint  debtor  act,  and  a  suit  was  brought,  founded  upon 
such  judgment,  which  was  defended  by  the  party  who  had  not  been  served  ;  it 
was  heldf  that  the  debtor  who  confessed  the  judgment,  was  on  the  ground  of 
interest,  not  a  competent  witness  for  the  plaintiffs — Per  Samdford,  J.,  at  Nisi 
Prins. 

An  account  subscribed  by  the  ostensible  partner  of  a  commercial  house,  and  dated 
while  the  partnership  existed,  is  not  competent  evidence  against  one  sought  to 
be  charged  as  a  secret  partner,  to  show  to  what  the  joint  business  extended ; 
there  being  no  proof  except  by  its  date,  that  such  accoant  was  in  existence  during 
the  continuance  of  the  firm. — Per  Sandfokd,  J.,  at  Nisi  Prins. 

Evidence,  which  was  held  to  prove  one  a  secret  partner. 
May  23  to  25  ;  July  8, 1848. 

This  was  an  action  of  debt  on  a  bond  executed  by  the  de- 
fendants to  the  plaintiff,  in  the  penalty  of  $44,986  78,  dated 
January  10, 1838.  The  bond  recited  that  one  of  the  defendants, 
as  agent  of  John  W.  Baker,  had  applied  to  discharge  a  warrant 
of  attachment,  by  virtue  of  which  the  sheriff  of  New  York  had 
attached  the  property  of  John  W.  Baker  and  John  Young,  at 
the  instance  of  the  plaintiff;  and  its  condition  was,  that  the 
obligors  should  pay  to  the  attaching  creditor  the  amount  justly 
due  and  owing  by  Baker  and  Young  to  him,  on  account  of  the 
debt  claimed  and  sworn  to  by  the  plaintiff,  with  interest,  and 
the  expenses  of  the  attachment. 

The  declaration  assigned  as  a  breach  of  the  bond,  the  non- 
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payment  of  a  jadgment  in  favor  of  the  plaintiff  against  Toung 
and  Baker,  in  the  supreme  court  for  $22,492  98,  recovered 
October  — ^  1834,  in  an  action  of  assumpsit.  The  defendants 
pleaded,  among  other  things,  ntd  tiel  record  as  to  the  judgment ; 
that  Baker  was  not  served  with  process,  and  did  not  appear  in  the 
suit,  and  the  promises  on  which  the  judgment  was  recovered 
were  the  promises  of  Young  alone,  and  not  of  Young  and 
Baker  jointly ;  and  that  Baker  was  not  indebted  to  the  plaintiff 
in  the  sum  claimed,  or  in  any  other  sum.  The  plaintiff  replied, 
that  the  promises  were  those  of  Young  and  Baker. 

The  cause  came  on  to  be  tried  on  the  13th  day  of  October, 
1847,  before  Sandford,  J.,  without  a  jury. 

After  introducing  the  bond,  the  plaintiff  offered  in  evidence 
the  record  of  the  judgment  described  in  the  declaration,  from 
which  it  appeared  that  the  suit  was  commenced  by  capias  issued 
out  of  the  supreme  court  to  the  sheriff  of  New  York,  who  re- 
turned that  the  writ  was  personally  served  on  Young,  and  that 
Baker  could  not  be  found.  The  record  also  showed,  that 
Young  alone  appeared,  and  that  he  gave  a  cognovit  aciionem 
for  the  amount  which  was  recovered.  The  defendants  counsel 
objected  to  this  evidence  as  incompetent  to  sustain  the  suit. 

The  plaintiff  then  gave  evidence  in  order  to  show  that  Baker 
was  a  resident  of  Trinidad  de  Cuba ;  that  in  1828  and  1829,  the 
plaintiff  had  consigned  goods  to  a  large  amount  to  John  Young, 
who  was  transacting  a  commission  business  in  his  own  name 
at  Trinidad.  That  Young  failed  in  1833,  at  which  time  the 
balance  due  to  the  plaintiff  from  his  house,  was  the  amount  for 
which  the  judgment  in  question  was  recovered ;  and  that  during 
the  whole  period  of  these  transactions.  Baker  was  the  secret 
partner  of  Young  in  his  commission  business. 

The  great  question  of  fact  litigated  in  the  suit,  was  the  exist* 
ence  of  this  alleged  partnership,  and  a  voluminous  mass  of  evi- 
dence was  given  upon  the  point. 

So  far  as  is  important  to  the  case  as  reported,  the  proof  will 
be  found  stated  in  Judge  Sandford's  decision  at  the  trial. 

A  part  of  the  testimony  introduced  by  the  plaintiff,  consisted 
of  certain  accounts  current  produced  by  the  defendants  under 
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an  order  for  a  discovery ;  rendered  by  Young  to  Baker  every 
year  from  1828  to  1831  inclusive,  and  by  Baker  to  Young 
annually  from  1827  to  1833  inclusive.  In  the  account  for  1832^ 
furnished  by  Baker  to  Young,  under  date  of  December,  was  the 
following  item  charged  to  Young,  viz. ;  "  To  one-half  of  the 
profits  resulting  from  certain  operations  which  have  been  made 
for  account  of  both,  $2014  5^." 

The  plaintiff  offered  in  evidence  the  deposition  of  Young, 
taken  conditionally  in  the  cause,  on  a  temporary  visit  of  his  to 
the  United  States,  in  order  to  prove  that  Baker  participated  in 
all  the  profits  of  his  business  at  Trinidad  in  1828  and  1829.  It 
was  proved  that  Young  was  dead.  His  deposition  was  objected 
to  on  the  ground  that  he  was  interested  in  the  event  of  the  suit. 
The  plaintiff  also  offered  to  read  a  paper  in  Young's  hand* 
writing,  appearing  to  be  a  letter  press  copy  of  an  account  with 
Baker  for  1832,  corresponding  in  its  result  with  the  sum  stated 
in  Baker's  account  rendered  to  Young  for  that  year,  as  above 
quoted.  This  was  objected  to  by  the  defendants  counsel,  as 
inadmissible. 

Sandford,  J.,  in  respect  of  these  two  instruments  of  evi- 
dence, ruled  as  follows :  1.  In  reference  to  the  competency  of 
John  Young  as  a  witness.  The  plaintiff  claims  that  he  has 
already  established  by  evidence  in  Baker's  possession,  which 
would  be  conclusive  against  Young,  that  if  there  were  a 
partnership  between  them  in  1828  and  1829,  it  was  one  by 
which  Baker  was  to  receive  half  the  profits,  and  was  entitled  to 
a  return  of  his  whole  capital  advanced,  without  any  diminu- 
tion, however  disastrous  the  business  may  have  proved. 

If  the  question  were  open,  I  should  say,  as  Bronson,  J.,  did 
in  Pierce  v.  Kearney^  that  it  would  be  difficult  to  reject  this 
witness  on  the  ground  of  interest  in  favor  of  the  plaintiff.  The 
debt  was  fixed  upon  Young  by  the  judgment ;  and  if  by  this 
suit,  the  plaintiff  should  collect  the  same  debt  out  of  the  de- 
fendants, (which  is  the  same  thing  as  collecting  it  from  Baker ;) 
the  latter,  on  the  theory  upon  which  the  plaintiff  seeks  to  charge 
him  in  respect  of  the  nature  of  bis  interest  in  Young's  oper4^ 
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lions,  would  be  entitled  in  equity,  to  enforce  the  original  judg- 
ment against  Young«  And  the  defendants,  as  Baker's  sureties, 
would  have  the  same  equity  as  their  principal  was  entitled  to, 
on  their  advancing  for  him  the  amount  of  the  judgment.  But 
I  am  not  at  liberty  to  follow  out  this  argument.  The  decisions 
of  the  supreme  court  in  Marqtumd  v.  Webb,  (16  Johns.  89,)  and 
Pierce  v.  Kearney,  (6  Hill,  82,)  are  conclusive  in  my  view  of 
the  case ;  and  the  deposition  of  Young  must  be  excluded.(a) 

2.  Accompanying  this  deposition,  is  a  manuscript  proved  to 
be  in  the  handwriting  of  Young,  and  apparently  a  letter  press 
copy^  entitled  <'  Result  of  Operations  in  1832  f  and  crediting 
Mr.  Baker  in  conclusion  for  half  the  balance  thereby  struck, 
being  the  precise  sum  which  it  appears  by  his  accounts,  he 
charged  to  Young  for  half  of  the  profits  resulting  from  certain 
operations  made  on  account  of  both.  The  entry  in  Baker's 
acdbunts  is  at  the  close  of  1832 ;  and  the  paper  offered  in  evi- 
dence bears  date  at  Trinidad  de  Cuba,  31st  December,  1832, 
and  is  signed  by  Young.  The  testimony  shows  that  this  docu- 
ment was  delivered  by  Young  to  the  plaintiff's  attorney,  when 
the  judgment  was  confessed,  in  October,  1834.  Aside  from  tho 
evidence  of  Young,  which  is  excluded,  the  plaintiff  relied  upon 
the  coincidence  between  the  balance  on  the  manuscript,  and 
that  contained  in  Baker's  accounts,  as  establishing  its  authenti- 
city beyond  a  doubt.  It  was  said,  that  Young  could  not  have 
fabricated  it  in  1834,  in  this  city,  when  all  his  books  and  papers 
were  in  the  bankrupt  court  in  Cuba ;  and  that  if  such  a  con- 
trivance had  been  resorted  to,  the  account  for  1828  or  1829 
would  have  been  selected,  instead  of  that  of  1832,  which  was 
three  years  after  the  plaintiff's  dealings  with  Young. 

The  great  difficulty  in  the  way  of  admitting  the  testimony, 
is  that  there  is  no  proof  that  the  document  was  in  existence  in 
1832.  Under  the  circumstances  of  this  case,  I  do  not  feel  war- 
ranted in  holding  from  the  date  of  the  instrument,  that  it  was 
made  at  that  time.    Without  this  presumption  in  its  favor,  the 
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coincidence  in  the  amount  of  the  balance  credited  to  Baker,  is 
of  little  moment.  It  was  an  easy  matter  to  make  a  statement 
and  force  a  balance  of  any  given  sum ;  and  the  paper  may  have 
been  made  after  Young's  failure,  prior  to  his  visit  to  this  coun- 
try in  1834.  It  is  not  necessary  to  impute  any  fabrication  or 
fraud  to  Young.  I  may  even  believe,  as  an  individual  acting 
daily  on  what  the  law  rejects  as  hearsay  evidence,  that  the 
document  is  all  that  it  purports  to  be ;  but  as  a  judge,  who  must 
reject  all  testimony  not  legally  competent,  I  cannot  shut  my 
eyes  to  the  consideration,  that  there  is  great  and  obvious  liabili- 
ty to  fraud,  in  a  document  like  this.  I  think  that  it  cani\ot  be 
received  as  evidence  in  the  cause. 

The  plaintiff  then  gave  in  evidence,  a  translation  of  portions 
of  the  tenth  chapter  of  the  Ordinances  of  Bilbao,  promulgated 
by  the  King  of  Spain  in  1737 ;  and  of  sundry  articles  of*  the 
Code  of  Commerce,  promulgated  by  like  authority  in  Mayi 
1839  ;  and  that  the  latter  applied  to  all  the  Spanish  dominions. 
The  former  prescribed,  that  all  partnerships  should  be  formed 
by  a  public  instrument  before  a  notary,  specifying  the  terms 
agreed  upon,  as  well  as  the  capital  and  term  of  the  co-partner- 
ship. 

The  Code  of  Commerce  contained  similar  provisions,  and 
article  28  declared  that  an  instrument  of  partnership  not  regis- 
tered, should  be  of  no  effect  between  the  parties  to  demand  any 
rights  under  the  same,  without  rendering  it  ineffectual  in  favor 
of  third  parties  interested.  It  ordained  three  kinds  of  partner- 
ship ;  the  collective  being  similar  to  our  general  partnership  in 
the  liabilities  incurred. 

The  plaintiff  then  proved  by  his  attorney  in  the  suit  against 
Young  and  Baker,  that  Young  was  in  the  city  of  New  York  in 
1834,  and  was  served  with  the  capias  issued  in  that  suit 
Being  cross-examined,  he  said  that  the  cognovit  was  signed  in 
his  office  by  Young,  after  the  witness  exhibited  the  plaintiff's 
accounts  current  to  Young.  He  did  not  know  that  a  jud{i,ment 
was  to  be  given,  till  Young  came  to  his  office.  He  was  expected 
to  arrive  here,  and  witness  had  been  instructed  to  sue  him  when 
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he  came.  After  he  anived,  witness  was  informed  he  alleged 
Baker  had  been  a  partner,  and  the  plaintiff  instructed  him  to 
proceed  against  both  Youug  and  Baker.  Before  that.  Young 
had  commenced  two  suits  against  the  plaintiff,  both  in  183U 
One  was  in  assumpsit,  in  which  judgment  went  against  Young 
for  not  going  to  triaL  The  other  was  for  a  malicious  proseeu* 
tion  in  relation  to  a  foreign  attachment  by  the  plaintiff.  This 
suit  was  ended  by  a  non  pros  for  not  declaring. 

The  plaintiff  then  read  in  evidence  the  petition  and  affidavits 
on  which  the  attachment  issued  against  Baker  and  Young,  on 
which  the  bond  in  suit  was  given.  The  petition  stated,  that 
Baker  resided  in  Cuba,  and  Young  in  Mexico,  against  whom 
the  plaintiff  had  a  demand  for  $22,492  89,  arising  upon  a  judg- 
ment rendered  in  the  supreme  court  against  Young  and  Baker 
in  favor  of  the  plaintiff.  The  affidavit  set  forth,  that  B.  and  Y. 
were  justly  indebted  to  the  plaintiff  in  the  sum  above  stated, 
arising  upon  a  certain  judgment  rendered  in  the  supreme  court 
against  Bilker  and  Young,  in  favor  of  the  plaintiff. 

The  plaintiff  then  rested  his  cause. 

The  defendants  counsel  moved  for  a  nonsuit,  on  several 
grounds,  which  are  noticed  in  the  judge's  decision  at  the  trial. 
The  motion  for  a  nonsuit  was  denied. 

The  defendants  read  in  evidence  the  depositions  of  three 
witnesses,  taken  at  Trinidad  de  Cuba,  tending  to  show  that 
there  was  no  partnership  between  Baker  and  Young;  and 
called  as  a  witness  the  liquidator  in  bankruptcy  in  Cuba  of 
John  Young's  accounts,  who  testified  to  the  entries  in  his  books, 
and  in  respect  of  his  letters  and  papers,  whith  it  was  insisted, 
showed  there  was  no  such  partnership. 

Similar  evidence  was  given  by  another  witness  who  made  up 
the  accounts  furnished  by  Baker  to  Young,  and  stated  that  they 
were  made  up  from  detailed  accounts  rendered  by  Young  to 
Baker.  Also,  that  Baker,  not  considering  that  those  detailed 
accounts  were  of  any  consequence,  or  might  be  interesting  at  a 
future  day,  and  having  Young's  accounts  to  show  the  amount 
due,  never  preserved  any  of  the  detailed  accounts. 

The  defendants  then  gave  in  evidence  a  stipulation,  dated 
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February  19th,  1846,  entitled  in  this  suit,  and  signed  by  the 
plaintiff  and  by  the  attorneys  for  both  parties,  in  these  words : 

"  The  plaintiff  having  brought  this  cause  on,  ready  for  trial 
at  the  present  February  term  of  this  court,  under  stipulation  to 
try  at  said  term,  and  the  defendants  having,  at  the  commence- 
ment of  said  term,  moved  for  a  commission  to  examine  a  wit- 
ness at  Trinidad  de  Cuba,  which  motion  has  been  granted,  with 
a  stay  of  proceedings  till  the  return  of  said  commission ;  it  is 
hereby  agreed  between  the  attorneys  of  the  respective  parties, 
that  the  plaintiff  shall  deduct  from  the  amount  of  the  judgment 
in  his  favor  against  Young  and  Baker,  as  of  the  time  of  its  con- 
fession, on  the  assessment  of  damages,  under  the  breaches 
assigned,  the  sum  of  nine  thousand  six  hundred  and  eighty- 
seven  dollars  and  fifty-nine  cents,  but  without  prejudice  to  his 
claim  on  the  judgment  in  any  other  suit ;  and  that  the  defend- 
ants waive  the  order  for  the  said  commission ;  that  the  defend- 
ants shall  not  give  any  evidence  on  the  trial  to  show  any  error 
or  alleged  fraud  on  the  part  of  the  plaintiff,  in  stating  an  account 
and  taking  said  judgment,  so  far  as  respects  the  allowance  or 
disallowance  of  any  sum  or  sums,  item  or  items,  in  respect  to 
the  seizure,  condemnation,  redemption  or  restoration,  of  the  ship 
Marmion  or  her  cargo,  on  her  second  voyage  to  Trinidad  de 
Cuba,  in  1828,  it  being  understood,  that  said  deduction  is  not  to 
be  applied  to  any  other  items ;  that  this  stipulation  is  made  by 
way  of  compromise,  for  the  purpose  of  avoiding  expense  and 
delay,  and  is  not  to  affect  or  prejudice  either  party  in  respect 
to  the  question  of  copartnership,  or  the  correctness  or  incorrect- 
ness, or  bcna  fides  or  mala  fides  of  the  liquidation  of  the  account 
and  confession  of  judgment  by  Young ;  and  that  this  stipula- 
tion, as  to  deduction,  shall  not  bind  the  plaintiff  if  the  defend- 
ants shall  further  postpone  the  trial  of  this  cause  beyond  the 
first  week  in  March  term,  1846 ;  and  the  plaintiff  hereby  stipu- 
lates to  bring  said  cause  to  trial  at  the  said  March  term." 

The  defendants  counsel  then  called  a  witness,  and  proposed 
to  go  into  proof  touching  the  seizure  and  condemnation  of  the 
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Mannion  and  her  cargo,  on  her  second  voyage  in  1828 ;  and 
that  the  balance  of  account  claimed  by  the  plaintiff  in  1834, 
and  recovered  by  him  in  the  judgment  against  Young  and 
Baker,  included  the  Marmion  and  her  cargo  on  that  voyage. 
The  plaintiff's  counsel  objected  to  any  inquiry  relating  to  the 
Ifarmion  or  her  cargo,  as  a  violation  of  the  stipulation  above 
set  forth ;  and  the  counsel  for  the  defendant  yielded  the  point. 

The  plaintiff's  counsel  also  admitted,  that  this  cause  was 
tried  in  the  first  week  of  March  term,  1846,  and  a  verdict  was 
&und  for  the  defendants,  which  was  set  aside  for  errors  of  the 
judge  on  the  trial ;  and  the  counsel  for  the  defendants  admitted 
that  a  new  trial  having  been  ordered,  the  defendants  in  March 
term,  1847,  moved  to  put  off  the  trial,  on  the  ground  of  the 
absence  of  a  material  witness,  which  motion  was  opposed,  on 
the  ground  that  it  involved  a  violation  of  the  stipulation  of  the 
19th  of  February,  1846,  but  was  granted ;  and  at  April  term 
again  postponed  the  trial  till  May  term,  on  the  same  ground. 
That  after  the  order  to  postpone,  the  witness  appeared  on  the 
same  day,  whereupon  the  plaintiff  moved  to  restore  the  cause 
to  the  calendar,  and  try  it  at  that  term ;  that  the  defendants 
opposed  the  motion,  on  the  ground  of  wanting  time  to  translate 
the  documents  which  the  witness  brought  with  him  from  Trini- 
dad, and  the  motion  was  denied ;  that  in  May  term,  1847,  the 
cause  was  passed  without  the  fault  of  either  party ;  that  in 
June  term,  1847,  the  cause  was  again  tried ;  that  the  jury  did 
not  agree ;  that  in  July  term,  1847,  the  trial  was  again  post- 
poned by  defendants,  on  the  ground  of  the  sickness  of  one  of 
their  counsel,  and  the  refusal  of  the  other  counsel,  who  had 
assisted  on  a  former  trial,  to  try  it  alone,  after  an  unsuccessful 
motion  to  obtain  a  commission  to  examine  John  W.  Baker,  at 
Trinidad,  to  prove  the  destruction  of  the  detailed  accounts. 

The  testimony  here  closed  on  both  sides,  and  the  counsel  for 
the  defendants  requested  the  judge  to  rule, 

1st  That  the  record  of  the  judgment  referred  to  in  the  decla- 
ration in  this  cause,  was  not  competent  evidence. 

2d.  That  the  plaintiff  had  not  proved  such  a  demand  against 
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Baker  as  was  claimed  by  the  plaintiff  in  his  petition  for  the 
attachment  upon  which  the  bond  in  suit  was  executed. 

3d.  That  the  evidence  showed  that  there  was  no  jurisdiction 
in  the  officer  who  issued  the  attachment,  and  that  therefore,  the 
bond  was  void. 

4th.  That  the  evidence  showed  collusion  between  Young  and 
Oakley  in  the  confession  of  the  judgment,  which  was  therefore 
void  as  against  Baker. 

6th.  That  the  statute  relative  to  joint  debtors,  was  never  in- 
tended to  give  any  effect  to  a  judgment  by  confession  against 
the  individual  property  of  a  party  not  served  with  process  ;  and 
the  attachment  against  Young  and  Baker,  so  far  as  it  related  to 
the  individual  property  of  Baker,  was  unauthorised  by  law, 
and  void,  and  that  therefore,  the  bond  of  defendants  was  void. 

6th.  That  the  evidence  did  not  establish  a  partnership  be- 
tween Young  and  Baker. 

7th.  That  if  the  plaintiff  were  entitled  to  recover  any  thing 
in  this  suit,  the  deduction  provided  for  in  the  stipulation  of  the 
19th  of  February,  1846,  must  be  made ;  and  that  the  plaintiff 
was  not  entitled  to  recover  for  the  cargo  of  the  Marmion,  seized 
and  confiscated  by  the  Spanish  authorities. 

Samdford,  J.,  on  giving  judgment,  delivered  the  following 
opinion  and  decision : 

Several  of  the  points,  relied  upon  as  entitling  the  defendants 
to  judgment,  were  embraced  in  their  motion  for  a  nonsuit. 
Thus,  1.  It  was  contended  that  the  plaintiff  had  not  proved  all 
the  averments  in  his  declaration.  One  of  the  most  important, 
said  to  be  defectively  proved,  was  the  existence  of  such  a  de- 
mand against  Baker,  as  was  claimed  by  the  plaintiff  in  his 
petition  for  the  attachment,  upon  which  the  bond  in  suit  was 
executed. 

In  that  petition,  the  plaintiff  alleged  that  he  had  a  demand 
.  against  Baker  and  Young  for  $22,492  89,  arising  upon  a  judg- 
ment, rendered  in  the  supreme  court  of  this  state,  against  them 
in.favor  of  the  plaintiff;    The  judgment  produced  in  evidence 
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appears  to  have  been  rendered  against  them  as  joint  debtors, 
Toung  alone  having  been  served  with  process. 

This,  it  is  insisted,  does  not  prove  such  a  demand  against 
Baker,^  as  is  stated  in  the  petition  for  the  attachment,  and  recited 
in  the  bond ;  and  that  the  supplementary  testimony,  introduced  to 
establish  Baker's  liability  for  the  debt  upon  which  the  judgment 
wasgentered,  is  inadmissible  to  sustain  the  averment  in  the 
declaration  now  under  consideration. 

As  to  the  latter  point,  the  defendants  are  undoubtedly  correct, 
in  holding  that  the  plaint^  cannot  recover  on  this  bond,  on  the 
mere  proof  of  an  open  demand  upon  contract  against  Young 
and  Baker,  or  against  Baker  only«  But  I  think  they  err  in  their 
view  of  the  effect  of  the  judgment  recovered.  Our  statute  de- 
clares, that  in  an  action  against  joint  debtors,  where  the  process 
has  been  served  upon  one  or  more  of  the  defendants,  but  not 
upon  all,  the  judgment,  if  rendered  in  favor  of  the  plaintiff, 
$haU  be  again$t  all  the  defendants,  in  the  same  manner  €ls  if 
alt  had  been  served  with  process.  (2  R.  S.  377,  i  1.)  T%e 
efeci  of  the  judgment  is  then  regulated,  of  which  I  will  speak 
presently. 

One  consequence  of  the  recovery  of  such  a  judgment,  most 
clearly  is  to  meige  and  extinguish  the  original  debt  upon  which 
the  suit  is  brought  If  all  the  defendants  had  been  served  with 
process,  the  judgment  would  indisputably  merge  the  debt.  The 
statute  says  the  judgment,  in  a  case  like  this,  shall  be  rendered 
against  all,  in  the  same  manner  as  if  all  had  been  served.  It 
cannot  be  so  rendered,  if  as  against  some  of  the  debtors,  the 
original  demand  is  open  and  subsisting,  while  against  others  it 
is  extinguished*  It  is  well  settled,  that  the  plaintiff  in  a  suit 
upon  such  a  judgment,  must  declare  in  debt  upon  the  judgment, 
and  cannot  declare  upon  his  original  cause  of  action.  ( T\nm- 
send  T.  Cfjormanj  6  Cow.  695 ;  S.  G.  in  error,  6  Wend.  206 ; 
Mervin  v.  Kumbel,  23  Wend.  293.)  The  revised  statutes,  in 
providing  that  in  a  suit  upon  the  judgment  it  shall  only  be  evi- 
dence of  the  extent  of  the  liability  of  those  not  served  with  pro- 
cess, after  their  liability  had  been  established  by  other  proof, 
merely  enacted  what  bad  been  settled  law,  under  the  provisions 
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of  the  revised  laws  of  1813.  (See  the  opinions  delivered  in 
Toxmisend  v.  Carman^  before  cited.)  And  the  case  of  Mervin 
V.  Kumbelj  in  which  Judge  Bronson  expressed  his  doubts  as  to 
bringing  a  suit  upon  the  judgment,  is  an  authority  that  such  a 
suit  may  be  brought,  and  it  moreover  shows  that  no  injustice 
can  arise  from  proceeding  on  the  judgment,  because  the  defend- 
ant who  was  not  served  with  process,  may,  by  the  simpletplea 
of  nul  tiel  record,  compel  the  plaintiff  to  prove  his  original  lia- 
bility. 

Therefore,  in  1837,  when  the  plaintiff  applied  for  an  attach* 
ment  agamst  Baker,  his  demand  against  Baker  and  Young,  (if 
be  ever  had  any,)  was  a  jtid^mefit  against  them.  He  could 
not  legally  describe  it  as  any  thing  but  a  judgment.  If  he  had 
claimed  for  a  balance  due  to  him  on  consignments,  the  produc- 
tion of  this  record  of  judgment  would  have  been  a  conclusive 
answer  to  his  claim,  and  avoided  his  proceedings. 

But  it  was  urged,  conceding  that  the  judgment  merged  the 
debt,  that  Baker  was  thereby  discharged  to  all  intents,  unless 
in  a  suit  directly  upon  the  judgment  itself.  In  other  words, 
that  for  the  purposes  of  a  proceeding  under  the  act  relative  to 
non-resident  debtors,  the  plaintiff  had  no  demand  against  Baker. 
His  debt  was  merged  in  the  judgment,  and  the  judgment  was 
unavailable  to  him  for  any  purpose,  except  for  an  execution 
against  joint  property,  and  for  a  suit  directly  upon  it. 

The  same  course  of  argument  was  presented  to  the  court  of 
last  resort  in  Carman  v.  Townsend,  and  was  rejected  as  un- 
sound.  It  is  sufficient  for  me  to  say,  that  in  accordance  with 
the  spirit  of  the  decisions  on  the  statute  relative  to  joint  debtors, 
the  plaintiff  has  a  demand  resting  in  judgment  against  Baker 
as  well  as  against  Young,  upon  which  he  may  proceed  as  a 
judgment,  for  any  of  the  remedies  which  our  laws  give  to 
creditors,  with  the  qualification,  that  he  must  prove  the  original 
indebtedness  against  Baker,  if  its  existence  be  traversed  by 
him,  or  in  his  behalf.  And  further,  that  the  plaintiff  cannot 
proceed  upon  his  demand,  otherwise  than  as  a  judgment  If 
the  plaintiff  therefore  prove  that  he  had  a  debt  against  Baker 
and  Youngi  such  as  his  judgment  includedi  he  will  sustain  the 
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ayennent  in  his  decIarAtion,  that  the  sum  claimed  in  his  petition 
was  due  to  him  on  a  judgment  in  his  favor  against  Baker  and 
Toung. 

2.  It  was  further  objected,  that  the  plaintiff  had  failed  to 
prove  jtlrisdiction  in  the  o£Scer  who  issued  the  attachment,  and 
that  therefore  the  bond  was  void,  and  the  defendants  are  not 
liable. 

Without  adverting  to  the  objection  made  upon  the  pleadings 
to  the  defendants  raising  this  question,  I  will  consider  it  as  if  it 
•were  unequivocally  presented.  The  point  is,  that  the  plaintiff 
had  no  demand  against  Baker,  upon  which,  as  the  law  was  in 
1837,  he  could  obtain  an  attachment  against  Baker's  property. 
The  statute  gives  the  remedy  to  any  creditor  <<  having  a  de- 
mand against  the  non-resident  debtor  personally^  whether  liqui- 
dated or  not,  arising  upon  contract,  or  upon  a  judgment  ren- 
dered within  this  state,"  &c.  (2  R.  S.  3,  {  3.)  It  is  argued, 
tiiat  the  plaintiff's  judgment  is  not  a  demand  against  Baker 
personally,  because  it  can  be  enforced  by  execution  only  against 
the  joint  property  of  Young  and  Baker. 

The  word  personally  was  used  in  this  act  to  distinguish  from 
demands  which  were  against  debtors  in  a  representative  capa- 
city, as  executors  and  administrators.  {In  the  tnaUer  of  Hard, 
9  Wend.  465.)  It  has  no  reference  to  the  state  or  condition  of 
the  demand  itself ;  that  is,  whether  it  be  a  debt  due  or  to  be- 
come due,  in  simple  contract,  in  bond,  or  in  judgment.  And  it 
is  impossible  for  me  to  perceive  why  a  demand  on  a  judgment, 
which  by  means  of  a  suit  and  appropriate  evidence,  may  be 
enforced  against  the  individual  property  of  the  debtor,  is  not 
as  much  a  demand  against  him  personally y  as  one  upon  his 
bond  or  promissory  note. 

The  affidavit  upon  which  the  attachment  issued,  in  my  view, 
therefore,  set  forth  the  plaintiff's  demand  correctiy,  both  in 
form  and  in  fact,  and  it  is  unnecessary  for  me  to  examine  the 
case  of  Kanouse  y.  Dormedyj  decided  in  the  court  for  the  cor- 
rection of  errors,  in  December  last,(a)  which  was  cited  to  show 
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that  the  defendants,  in  a  suit  upon  the  bond,  could  not  inquire 
into  the  jurisdiction  of  the  officer  who  issued  the  attachment. 

3.  Another  ground,  arising  upon  the  merits  of  the  case,  waa 
urged  in  support  of  the  motion  for  a  nonsuit  The  judgment  in 
question  was  entered  upon  a  confession  signed  by  Young,  after* 
the  suit  was  commenced  by  the  issuing  and  service  of  a  capias 
ad  respondendum.  It  appeared  in  evidence,  that,  in  1831, 
Young  refused  to  settle,  and  even  to  examine  the  accounts  with 
the  plaintiff's  agent,  who  went  to  Cuba  for  the  purpose,  and  he 
commenced  two  suits  here  against  the  plaintiff,  one  in  assump-  • 
sit,  and  the  other  for  a  malicious  prosecution,  founded  on  the 
plaintiff's  having  proceeded  against  him  as  an  absent* debtor. 
Then,  in  1834,  on  his  arriving  here,  and  being  sued  by  the 
plaintiff^  heat  once  confessed  judgment  for  the  balance  claimed. 

On  the  other  hand,  it  is  to  be  observed  that  the  seizure  and 
confiscation  of  the  Marmion  on  the  second  consignment  made 
to  Young,  was  the  occasion  of  great  difficulty  and  embarrass- 
ment to  him,  and  of  a  heavy  loss  to  be  borne  either  by  him  or 
the  plaintiff.  In  the  balance  claimed  by  tlie  latter,  this  loss 
was  cast  upon  Young  ;  and  there  is  no  reason  to  doubt  that  the 
serious  question  between  them,  in  respect  of  this  loss,  was  the 
cause  of  the  refusal  of  Young  to  settle  with  the  plaintiff's 
agent  in  1831,  and  of  the  suits  commenced  by  him  in  that  year. 
Those  suits  were  driven  out  of  court,  for  want  of  prosecution, 
in  October,  1833.  The  testimony  of  A.  Y.  Pfister,  the  super** 
cargo,  established,  at  least  presumptively,  the  existence  of  the 
plaintiff's  demand  against  Young,  to  the  extent  of  the  balance 
for  which  the  judgment  was  confessed,  including  the  Marmion's 
second  cargo.  The  stipulation  between  the  parties  precludes 
the  defendants  from  objecting  to  the  fairness  of  the  judgment, 
on  account  of  the  amount  included  for  that  cargo. 

The  defendants  insisted  that  the  circumstances  in  evidence 
proved  collusion  between  Young  and  Oakley,  in  the  confession 
of  the  judgment,  and  that  the  statute  relative  to  joint  debtors, 
was  never  intended  to  give  any  effect  to  a  judgment  by  con« 
fession,  against  the  individual  property  of  a  party  not  served 
with  process. 
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My  opinion  is  clear,  that  there  is  not  sufficient  evidence  in 
the  ease  to  warrant  me  in  believing  that  there  was  any  collu- 
sion in  the  confession  of  the  judgment  As  to  the  point  of  law, 
the  statute  is  not  restricted  to  any  particular  mode  of  recovery. 
It  does  not  require  that  the  suit  shall  have  been  contested  by 
the  party  who  was  served  with  process.  And  I  have  no  right 
in  construing  it,  to  say  that  a  judgment  by  nil  dicit  is  within 
its  spirit  and  intent,  and  that  a  judgment  by  cognovU  aetumem 
18  not. 

If  Young  and  Baker  were  really  partners,  (which  the  plain 
tiff  must  prove,  to  maintain  this  suit,)  Yotmg,  in  1834,  had 
undoubted  authority  to  settle  the  partnership  accounts  with  the 
plaintifl^  and  strike  a  balance.  {Bridge  v.  Chrayy  14  Pick.  65.) 
And  it  was  obviously  indifferent  to  Baker,  whether  after  Young 
settled  the  balance,  he  should  suffer  judgment  by  de&ult,  and 
have  that  balance  proved  before  a  sheriff's  jury,  or  should  sign 
a  confession  for  the  amoimt  The  case  of  Pardee  v.  Haynee^ 
(10  Wend.  630,)  and  the  opinion  of  the  court  in  Crane  v.  Frenehj 
(1  Ibid.  311,)  fully  sustain  my  conclusion  as  to  the  validity  of 
the  judgment 

The  great  question  in  the  cause  remains ;  Was  Mr.  Baker 
liable  as  a  joint  contractor  with  Young  for  the  plaintiff's  debt  ? 
By  the  law  of  this  state,  and,  as  I  understand  it,  by  the  law 
merchant  recognized'  and  acted  upon  throughout  the  commer- 
cial world,  a  participation  in  the  uncertain  profits  of  trade,  ren- 
ders  one  a  copartner  in  respect  of  the  liabilities  of  the  concern 
to  third  persons.  And  when  money  is  advanced  to  a  merchant, 
and  the  inremium  or  profit  for  its  use  is  not  fixed  and  certain, 
but  is  dep^ident  upon  the  accidents  of  trade,  the  person  making 
the  advance  will  be  liable,  as  a  partner,  to  such  merchant's 
creditors,  although  he  is  not  to  risk  any  part  of  his  advance,  or 
diare  in  the  losses  of  the  trade. 

There  are  exceptions  to  this  rule  in  many  countries,  but  they 
are  to  be  found  in  the  enactments  of  statutes  and  codes.  Such 
are  the  special  or  limited  partnerships  in  this  state,  the  partner- 
ship en  commandite  and  anonymous,  allowed  by  the  Code  of 
Goouiieice  in  Francoi  and  the  simSar  speoial  partnerships,  en  la 
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commandita  and  anonymous,  for  which  provision  is  made  in 
the  Codigo  de  Commereio  of  Spain.  In  respect  of  these  limited 
partnerships,  the  laws  of  the  countries  authorizing  them,  require 
the  observance  of  certain  forms  and  acts  of  publication  and 
registry,  to  make  them  complete.  The  Spanish  code  requires 
similar  acts  in  the  formation  of  general  partnerships.  It  does 
not,  however,  appear,  by  the  testimony  before  me,  that  there 
was  any  law  in  force  in  Cuba,  requiring  the  observance  of  these 
acts,  when  the  partnership  is  alleged  to  have  been  entered  into 
between  Baker  and  Young;  or  until  May,  1829,  when  the 
Codigo  de  Commereio  was  promulgated,  in  Spain.  The  Ordi- 
nomas  de  Bilbao^  ordained  in  1737,  so  far  as  the  fact  is  proved, 
were  local  in  their  operation ;  and  I  have  no  historical  informa- 
tion that  they  extended  beyond  the  province  of  Biscay,  and  the 
adjacent  regions  of  Old  Castile  and  New  Leon. 

If  it  had  been  shown  that  the  laws  of  Cuba  in  1828,  were 
the  same  as  they  appear  to  have  been  after  May,  1829,  it  would 
not  have  affected  the  question  in  issue.  A  violation  of  the 
regulations  prescribed,  would  have  been  visited  upon  the  offend- 
ing partners,  and  not  upon  merchants  trading  with  them.  Thus, 
by  the  28th  article  of  the  Codigo^  if  the  partners  neglect  to 
register  the  instrument  of  partnership,  it  shall  be  of  no  effect 
between  the  parties  thereto^  to  demand  any  rights  under  it ;  but 
it  shall  not  thereby  be  rendered  ineffectual  in  favor  of  third 
parties,  who  may  have  contracted  with  the  partnerships.  (The 
same  rule  prevails  in  France.  Code  of  Commerce,  Art  39  to 
44.)  So  in  our  special  partnerships,  the  failure  to  comply  with 
the  statutes,  instead  of  absolving  the  special  partner,  renders 
him  liable,  as  a  general  partner,  for  the  engagements  of  the 
house. 

In  8kaw  V.  Harvey^  (1  M.  &;  Malk.  626,)  two  persons  were 
the  petitioning  creditors  in  a  bankrupt  proceeding,  alleging 
themselves  to  be  partners  in  trade  at  Rotterdam,  in  the  kingdom 
of  Holland.  The  point  became  material  on  the  trial ;  and,  in 
answer  to  the  proof  of  partnership  given  by  the  plaintiff,  the 
defendants  proposed  to  show  that  the  petitioning  creditors  were 
not  legally  partners'  according  to  the  laws  of  Holland.    Thai 
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certain  formalities  in  constituting  a  partnership,  by  writing  and 
registering  the  writings  duly  executed,  were  necessary ;  and 
that.these  formalities  were  not  complied  with.  A  copy  of  the 
Code  Napoleon,  proved  to  be  the  law  of  Holland  as  to  the  Code 
of  Commerce,  was  put  in  by'the  defendants.  Lord  TenterdeUi 
Chief  Justice,  after  referring  to  the  articles  cited  from  the  Code, 
said,  this  may  be  the  governing  law  of  Holland,  but  it  will  not 
prevent  persons  from  suing  here  as  partners.  If  they  really  are 
such,  they  may  maintain  an  action  for  goods  sold  and  delivered 
here.  These  are  merely  municipal  regi^ations,  preventing,  as 
it  seems,  their  suing  as  partners  where  they  are  in  force,  but 
not  affecting  the  general  rights  of  the  parties . 

Such  being  the  law,  the  liability  of  Mr.  Baker  does  not  de- 
pend upon  proof  of  the  formation  of  a  registered  partnership,  or 
of  any  written  instrument  If  the  plaintiff  has  shown  by  the 
evidence,  that  Baker  participated  in  the  profits  of  the  commis- 
sion business  conducted  by  Young,  at  the  city  and  port  of 
Trinidad  de  Cuba,  when  Young  received  the  plaintiff's  consign- 
ments, the  law  merchant  fixes  upon  him  the  liability  of  a  part- 
ner, in  respect  of  those  consignments.  The  case  is  then  nar- 
rowed to  the  simple  question,  whether  Mr.  Baker  did  or  did 
not  participate  in  those  profits  at  the  time  designated  7  This, 
of  course,  must  be  determined  by  the  evidence. 

It  appears  that,  prior  to  1828,  Young  was  transacting  busi- 
ness as  a  commission  merchant  at  Casilda,  the  port  of  Trinidad 
de  Cuba,  and  also  in  the  city  of  Trinidad,  and  he  had  had 
dealings  of  various  kinds  with  Mr.  Baker,  by  means  of  which 
he  Tfas  Baker's  debtor  in  the  sum  of  $1,336  2^,  at  the  close  of 
the  year  1827.  One  of  these  transactions  was  a  speculation  in 
a  cargo  of  boards,  for  which  Baker  advanced  over  $3,000  to 
Young  in  April,  1827,  and  he  was  credited  in  December  with 
$492  3^,  half  the  profits  on  the  adventure. 

In  January^  1828,  Young  became  the  partner  of  Hector  Ken- 
nedy, in  the  same  commercial  business.  Mr.  Baker  famished 
$6000  to  Kennedy,  which  was  entered  by  him  in  his  accounts 
as  a  loan  to  K.,  and  constituting  K.'s  capital.  The  balance  due 
fiom  Youngi  formed  a  part  of  this  $5000.    Kennedy  died  in 
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April,  or  early  in  May,  1828 ;  but,  in  the  meantime,  Bilker's 
accounts  with  Kennedy  and  Young  had  so  far  extended,  that 
there  was  a  balance  due  to  him  of  $12,384  3,  including  the 
loan  for  K.'s  capital.  With  a  trifling  exception,  the  charges 
against  the  firm  were  for  sugar  and  molasses  furnished  by 
Baker. 

Young  continued  the  business  in  his  own  name  from  Kenne- 
d]r's  death  until  his  failure  in  the  fall  of  1833.  The  first  con- 
signment of  the  plaintifi"  was  made  in  February,  1828,  and 
nearly  the  whole  car§o  remained  in  Young's  hands  after  the 
death  of  Kennedy.  The  second  cargo  was  consigned  to  Young 
in  May,  1828,  the  third  at  the  close  of  the  year,  and  the  last  in 
the  spring  of  1829. 

After  Kennedy's  death,  besides  the  usual  business  of  a  com- 
mission merchant,  Young  was  engaged  in  various  subsidiary 
and  collateral  adventures  in  shipments  and  merchandize,  and  in 
two  speculations  in  real  estate.  Mr.  Baker  continued  to  advance 
to  Young  large  sums  in  money,  and  valuable  invoices  of  prop- 
erty. He  appears  to  have  been  a  man  of  very  extensive  means, 
and  enjoying  a  high  pecuhiary  as  well  as  personal  reputation* 
During  the  era  of  the  plaintifT's  shipments,  he  was  in  habits  of 
close  business  intimacy  with  Young,  visiting  Young's  counting- 
room  very  often,  examining  his  books,  and  advising  about  his 
affairs,  and  Young  was  often  at  Mr.  Baker's  house. 

From  the  accounts  produced  by  Baker,  it  appears,  that  as 
often  as  once  a  year.  Young  rendered  to  him  detailed  accounts 
of  transactions  between  them.  The  accounts  produced,  made 
up  by  Baker  against  Young,  contain  charges  for  the  moneys 
advanced,  and  the  property  delivered  by  Baker  to  Young,  and 
sundry  small  items  of  debit,  and  charges  for  the  gains  on  seve- 
ral adventures,  which  are  designated ;  and  in  every  instance, 
down  to  the  close  of  the  year  1832,  there  is  at  the  end  of  each 
periodical  account,  a  charge  slightly  varying  in  its  phraseology 
in  different  years,  but  substantially  in  these  words : 

"  To  one  half  of  the  profits  coming  to  me  from  certain  trans- 
actions in  which  Young  interested  me,  the  net  proceeds  amount- 
ing to  $       ■.....■,"  (the  sum  statedi)  and  rafeniagi  in  several 
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instahces)  to  a  liquidation  or  detailed  account  of  the  same,  fur** 
nished  to  him  by  Young.  The  sums  charged  to  Young  for 
these  profits,  range  from  $2,016  6^  to  $2,344  4,  in  the  five  pe- 
riodical balances  to  which  my  observation  applies. 

A  series  of  balance  sheets,  or  summaries  of  accounts,  ren- 
dered by  Young  to  Baker,  corresponding  with  those  entered  by 
Baker,  for  each  stated  period,  to  the  close  of  1831,  were  pro- 
duced by  Baker,  under  the  orders  for  discovery.  The  subse- 
quent account  rendered  for  1832,  was  not  produced*  To  the 
credit  of  Young  in  these  accounts  current,  appear  the  supplies 
of  various  kinds  for  Mr^  Baker's  plantation,  and  other  matters 
of  private  account,  as  well  as  moneys  paid  and  other  charges. 

Among  the  designated  adventures,  for  the  profits  on  which 
Young  was  charged  in  Baker's  accounts,  after  May,  1828,  were 
a  cai^o  of  boards  per  brig  Angela,  on  which  Baker's  share  of 
the  net  proceeds  was  $1,682  4^ ;  and  the  cargo  of  the  schooner 
Good  Intent,  his  share  being  $3,466  3j^;  both  in  1831.  And 
Young  was  credited  in  January,  1829,  with  $4,020  4,  for  his 
share  of  the  proceeds  of  the  cargo  of  molasses  and  sugar  sent  to 
New  York  by  the  ship  Marmion,  there  having  been  charged 
to  him  in  account  under  a  prior  date,  the  invoice  price  of  tht.' 
molasses  and  sugar,  and  the  expenses  on  shipping  the  same. 

In  1833,  after  Baker  announced  his  intention  to  withdraw  his 
funds  at  the  end  of  the  year,  a  special  shipment  appears  to  have 
been  conducted  by  Young,  but  in  Baker's  name  throughout,  foi 
which  Young  is  credited  in  account. 

In  all  these  accounts,  there  is  no  charge  made  for  interest  on 
the  heavy  advances  of  Mr.  Baker ;  and  the  only  apparent  return 
made  or  expected  for  the  use  of  his  funds,  is  in  the  profits  en- 
tered to  his  credit  or  for  his  benefit. 

The  plaintiff  insists  that  the  entries  on  balancing  these  ac- 
counts, charging  Young  with  profits,  are  evidence  under  the 
circumstances  that  Baker  participated  in  the  profits  of  Young's 
general  mercantile  business.  On  the  other  hand,  it  is  urged 
that  the  entries  refer  to  insulated  speculations  or  adventures, 
such  as  the  cargoes  of  boards ;  and  that  the  severe,  and  in 
Cuba,  the  penal  consequences  of  a  secret  partnership,  ought 
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not  to  be  visited  on  Mr.  Baker,  upon  such  slight  testimony  as 
this. 

The  burthen  of  proof  is  upon  the  plaintifif,  and  he  should  be 
held  to  more  ample  testimony,  for  the  reason  that  in  these  con- 
signments which  he  made,  he  gave  credit  to  Toung  alone. 
Having  this  in  view,  how  does  the  evidence  stand  ? 

Here  are  entries  made  by  Mr.  Baker  himself,  showing  a  regu^ 
lar  interest  in  the  profits  of  certain  transactions  of  Young,  con- 
tinuing for  a  period  of  five  years.  During  all  that  time.  Young's 
regular  business  was  that  of  a  commission  merchant.  There  is 
no  evidence  that  he  was  engaged  in  other  transactions  to  any 
considerable  extent,  save  those  designated  in  the  accounts  pro- 
duced. Indeed,  I  do  not  remember  but  one,  (independent  of  his 
house  in  town,  and  his  purchase  of  land  from  Mr.  Baker,  at 
Casilda,)  which  is  not  specially  entered,  and  the  profits  charged 
in  Mr.  Baker's  accounts.  During  the  whole  period.  Baker  was 
advancing  money  and  valuable  plantation  produce  to  Young, 
without  any  charge  for  interest,  and  he  was  advising  him  in 
business,  a  freijuent  inmate  of  his  counting-room,  and  frequently 
inspecting  his  books  of  account.  What  were  these  "  certain 
transactions^^  of  Young,  from  which  Baker  was  deriving  a  con- 
stant profit,  unless  they  were  his  mercantile  transactions  ?  If 
they  were  not,  was  it  not  incumbent  on  Baker  to  have  proved 
the  fact  by  the  production  of  Young's  detailed  accounts  fiir- 
nished  to  him ;  or  by  the  books  of  Young  containing  all  his 
business  operations  ?  Baker  was  apprised  as  long  ago  as  1837, 
that  this  plaintiff  was  attempting  to  charge  him  as  the  secret 
partner  of  Young.  His  letters  in  1833,  to  which  I  will  presently 
refer,  show  that  he  understood  perfectly  well,  that  the  books  and 
papers  of  Young  would  be  resorted  to  for  proof  of  this  partner- 
ship ;  and  this  assurance  was  made  doubly  sure  by  the  plain- 
tiff's applications  in  this  suit  for  a  discovery  of  the  accounts 
and  correspondence  in  Baker's  possession.  Why  then  did  he 
not  produce  Young's  books  and  detailed  accounts,  to  explain 
the  hidden  meaning  of  the  entries  of  the  profits  in  his  own 
accounts  ? 

It  is  answered,  that  the  detailed  accounts  were  destroyed 
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after  Baker  had  established  his  demand  in  the  bankrupt  court 
at  Trinidad.  The  reason  assigned  is,  that  he  no  longer  con- 
sidered them  of  any  consequence.  The  documents  before  me 
show  that  Mr.  Baker  is  a  man  of  business,  of  abundant  intelli- 
gence, very  exact  and  methodical  in  his  transactions ;  and  it  is 
difficult  to  avoid  an  unfavorable  inference  from  an  act  so  unu- 
sual as  the  destruction  of  the  accounts  rendered  of  extensive 
operations  of  a  mercantile  character,  within  a  year  after  they 
closed.  (1  Greenleaf  Ev.,  }  37.)  But  where  are  the  books  of 
Young?  The  testimony  shows,  that  on  his  failure,  all  his 
books  and  papers  were  seized,  and  remained  from  thenceforth 
in  the  custody  of  the  court  of  bankruptcy.  They  are  at  Mr. 
Baker's  place  of  residence,  and  he  might,  by  a  commission,  or 
otherwise,  have  produced  on  the  trial,  conclusive  evidence  from 
those  books  and  papers,  showing  to  what  transactions  Young's 
detailed  accounts  crediting  him  with  these  profits,  actually 
referred. 

It  is  said,  that  a  resort  to  these  documents  was  equally  open 
to  the  plaintiff,  and  his  possession  of  some  original  letters  of 
Baker  to  Young,  shows  that  he  might  have  produced  more 
testimony  of  the  same  character,  if  it  would  have  answered  his 
purpose. 

To  this  it  may  be  answered,  that  the  production  of  two  or 
three  letters,  is  not  any  warrant  for  me  to  believe  that  the 
plaintiff  could  have  abstracted  from  the  files  of  the  bankrupt 
court;  in  Cuba,  all  the  documents  that  he  thought  proper.  Nor 
is  it  so  clear,  that  a  resident  of  New  York  can  obtain  evidence 
from  the  records  of  a  civil  law  tribunal  under  the  Spanish  gov- 
ernment, to  use  against  a  Spaniard,  resident  at  the  place  where 
they  are  kept,  with  the  same  facility,  that  the  latter  might 
obtain  it  if  he  thought  proper.  But  it  is  sufficient  to  say,  that 
the  plaintiff,  after  proving  the  entries  under  consideration,  had 
a  right  to  rely  on  the  inferences  which  result  from  them,  and  to 
call  on  the  adverse  party  to  rebut  those  inferences,  if  the  facts 
would  enable  him  to  overcome  their  force.  (See  Whitney  v. 
Sterling,  14  Johns.  215 ;  1  Greenleaf  Ev.  ^  78  to  80 ;  TTrnn- 
mmr.  KaXbach^  12 Serg.  A^  R.  238.) 
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Has  Mr,  Baker  produced  evidence  which  repels  the  inference 
drawn  from  the  entries  in  his  accounts  1  or  has  he  explained 
those  entries  satisfactorily?  Instead  of  exhibiting  to  the  court 
Young's  books  and  papers,  he  has  called  three  witnesses,  resi- 
dents of  Trinidad,  and  two  of  them  intimate  with  Young,  who 
testify  in  effect,  that  they  knew  nothing  of  any  partnership 
between  Young  and  Baker.  This  testimony,  wholly  negative 
in  its  character,  is  not  such  as  the  case  demanded. from  Baker, 
and  is  of  very  little  weight.  When  the  witnesses  testified  so 
positively,  that  no  person  was  interested  with  Young  in  his 
business,  or  in  business  transactions  with  him  after  Kennedy's 
death,  they  proved  at  least  that  they  really  knew  very  little 
about  the  affairs  of  Young ;  for.  Baker's  frequent  interest  in 
large  special  transactions  of  Young,  is  not  merely  unquestioned, 
but  is  made  the  basis  of  the  defendant's  explanation  of  the 
entry  of  profits,  ftt  the  end  of  each  balance-sheet'  of  Baker's 
accounts. 

The  testimony  of  Mr.  De  Zaldo  is  equally  indecisive ;  we 
have  here,  all  that  he  is  positive  that  he  compared  or  examined 
in  the  bankrupt  proceedings. 

The  desperate  circumstances  of  Young,  and  the  improba- 
bility that  Baker  would  involve  himself  as  a  partner  with  a 
bankrupt  merchant,  violate  the  laws,  and  incur  a  heavy  penalty 
to  the  government,  were  presented  to  my  consideration  with 
great  force,  ^ 

As  to  the  violation  of  the  law,  it  is  of  such  daily  occurrence 
in  the  pursuits  of  men  greedy  for  gain,  that  it  furnishes  but  a 
slight  presumption  in  opposition  to  facts,  and  the  legitimate  in- 
ferences from  them.  The  penalty,  like  many  in  our  own  laws, 
may  have  been  obsolete,  and,  in  practice  never  enforced.  And 
Baker,  if  he  sought  to  share  in  the  profits  of  Young's  business, 
calculated  to  conceal  his  interest  as  well  from  the  espionage  oif 
the  government,  as  from  the  more  keen  and  rigid  scrutiny  of 
those  who  might  become  creditors  of  the  concern. 

It  is  not  clearly  proved  that  Young  was  insolvent  in  1828. 
The  expression  in  his  letter,  on  which  the  defendants  rely, 
taken  with  his  expectation  of  a  surplus,  if  he  were  allowed  to 
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wind  up  his  own  affairs,  is  susceptible  of  a  different  construction. 
His  meaning  may  have  been,  that  he  had  always  been  embari- 
rassed,  and  never  able  to  meet  his  engagements  as  they  matured. 
But  if  he  were  literally  bankrupt  in  1828,  it  does  not  relieve  the 
case  as  to  Mr.  Baker.  He  was  Baker's  debtor  in  $12,384  3,  on 
the  14th  of  May,  1828^  and  after  being  charged  with  about 
$11,000  of  profits  on  those  ^^  certain  transactions,"  which  are 
involved  in  so  much  obscurity,  the  balance  agcunst  him  was 
only  $12,436  1^  on  the  31st  day  of  December,  1832«  This 
shows  a  strong  and  manifest  motive,  influencing  Baker  in  May, 
1828,  not  merely  to  sustain  Young  in  business  for  the  purpose 
of  obtaining  payment  of  his  large  indebtedness,  but  relying 
on  his  commercial  talents  and  his  integrity  and  good  faith, 
secretly  to  share  with  him  the  profits  of  all  or  portions  of  his 
business. 

On  the  part  of  the  plaintiff,  there  is  other  testimony  strongly 
corroborating  the  inference  he  claims  from  the  chai^p  made  by 
Baker  for  half  the  profits  of  "certain  transactions." 

Of  this  description  is  the  entry  in  Mr.  Baker's  accounts,  at 
the  foot  of  the  balance  sheet  of  Kennedy  &,  Young.  Baker 
there  says  he  has  agreed  with  Young  to  leave  $5000  of  the 
balance  then  due  to  him,  in  Young's  hands  for  two  or  three 
years,  or  as  long  as  convenient,  on  condition  that  it  should  be 
invested  only  in  transactions  which  B.  should  approve ;  that  B. 
was  to  have  access  to  his  books  whenever  he  pleased ;  and,  in 
the  event  of  any  embarrassment  in  Young's  individual  affairs, 
he  should  secure  Baker  in  due  season,  for  all  the  funds  of  his, 
then  in  Y.'s  hands,  so  that  B.  should  not  suffer  loss. 

This  entry  contained  every  element  of  an  agreement  to  fur- 
nish capital,  with  a  participation  in  the  profits,  and  without  any 
risk  of  loss,  except  the  expression  of  the  division  of  profits. 
And  this  element  was  proved  to  have  existed  by  the  actual 
division  of  profits  made  every  year,  in  the  form  heretofore 
stated.  Such  is  the  argument  of  the  plaintiff,  and  it  is  one  to 
which,  on  the  testimony  in  the  case,  1  can  find  no  satisfactory 
answer. 

The  next  entry  of  cash  to  Young^s  debit,  of  any  magnitude. 
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is  $2970,  on  the  ?lst  of  March,  1829,  "  delivered  to  him  to  be 
invested  in  certain  transactions  which  offered  profit."  This^ 
certainly,  looks  like  a  further  advance  of  capital  on  the  terms 
and  for  the  purposes  stated  in  the  entry,  upon  which  I  have  just 
commented,  with  the  addition  of  a  direct  avowal  of  the  intended 
participation  in  the  offered  profits.  All  the  other  entries  of  cash 
or  bills  of  exchange  advanced,  which  are  contained  in  the 
accounts,  appear  to  have  been  met,  after  short  intervals,  until 
1833,  by  corresponding  credits,  either  in  large  items  of  mer- 
chandize, or  in  money  or  bills  returned,  and  they  assume  the 
character  of  temporary  loans ;  thus  strongly  contrasting  with 
the  two  charges  of  $5000  and  $2970,  respectively.  This  is 
another  forcible  corroboration  of  the  argument,  that  thos^  sums 
were  the  capital  which  Baker  advanced  to  be  invested  in  busi- 
ness which  offered  profit. 

Further  proof  is  furnished  by  Mr.  Baker's  letters.  These 
reflect  light  upon  the  acts  of  the  parties  in  1828  and  1829,  as 
well  as  subsequently,  for  the  books  show  that  there  was  no 
intervening  charge.  In  one,  dated  January  29,  1833,  in  which 
he  comments  upon  Young's  account  rendered  for  1S32,  he 
insists  on  being  credited  for  the  price  of  the  lots  in  Casilda, 
which  was  not  yet  due,  and  requests  Young  to  make  a  sequel 
of  the  account  cunent  "with  the  introduction  of  the  items 
omitted  that  may  correspond  to  me  (him)  for  the  transactions  of 
the  year."  He  adds;  he  "would  prefer  our  closing  all  our 
accounts  at  the  end  of  this  year."  On  the  2d  of  November, 
1833,  Young  wrote  to  Baker  respecting  his  difficulties,  and 
urging  an  extension  of  time  from  his  creditors.  This  letter 
undoubtedly  treats  Baker  as  a  creditor,  and  all  the  accounts 
show  he  was  suoh  a  creditor  to  a  large  amount.  But  it  is  in 
perfect  harmony  with  the  conclusion  that  he  had  been  inter^ 
ested  in  the  profits  of  Young's  house,  though  not  liable  for 
losses. 

In  bis  answer  to  this  letter,  or  a  similar  one,  in  which  Y. 
proposed  to  give  him  some  security.  Baker,  on  the  30th  of  No- 
vember, suspending  his  decision  as  to  Young's  proposal,  made 
use  of  some  remarkable  expressions.    He  said,**"  Should  any 
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thing  appear  on  your  books  relative  to  a  note  at  the  foot  of  your 
account  current,  in  case  your  creditors  present  themselves 
against  you,  any  security  in  my  favor  Would  not,  in  my  opinion, 
be  valid.  You  can,  however,  should  this  he  not  the  case,  secure 
me  on  your  house  in  town,  and  in  any  other  manner  you  think 
best,  the  amount  you  may  suppose,  from  my  observations,  may 
be  due  to  me."  .  The  only  note  at  the  foot  of  Young's  accounts, 
<o  which  this  letter  could  have  referred,  is  the  one  showing 
the  terms  upon  which  the  1^6000  was  left  with  Young,  in  May, 
1828. 

A  note  without  dafte,  but  evidently  following  the  one  of  30th 
Novenber,  is  still  plamer  in  its  import  Mr.  Baker  says — <<  On 
reflection,  would  advise  that  oor  accoimts  be  made  out  without 
«ny  mention  of  transactions,  as  I  am  certain,  in  the  event  of 
your  securing  me,  it  will  be  demanded  by  the  creditors  f  and, 
aAet  his  signature,  he  added — <<  Your  books  may  probably  eX' 
press  my  having  had  interest  in  your  transactions." 

It  is  scarcely  possible  to  account  for  all  this  solicitude  as  to 
the  contents  of  Young's  books,  and  the  desire  to  avoid  affording 
to  Young's  creditors  any  clue  to  a  knowledge  of  those  entries, 
on  the  supposition  that  Baker's  interest  in  his  affairs  had  been 
Umited  to  a  few  occasional  speculations  in  specific  and  distinct 
transactions.  It  is  the  natural  language  of  a  man,  who  was 
conscious'  that  he  had  incurred  a  serious  legal  liability,  by  his 
implication  in  the  affairs  of  a  failing  house ;  and  who  was  at- 
tempting to  forestall  the  means  by  which  that  liability  might 
be  established  against  him. 

I  have  now  brought  together  the  leading  circumstances  and 
arguments,  bearing  upon  the  great  point  of  the  case.  I  have 
considered  them  with  the  care  and  deliberation  due  to  the  im- 
portance of  the  cause,  and  with  no  little  anxiety,  on  account  of 
the  peculiar  manner  in  which  it  has  become  my  duty  to  decide 
on  the  facts  in  issue. 

The  absence  of  proof  by  Mr.  Baker  of  the  true  meaning  of 
the  statedly  recurring  entries  of  the  profits  made  by  Young,  on 
transactions  not  designated,  when  it  is  so  apparent  that  such 
proof  was  in  his  powec,  has  borne  upon  my  mind  with  great 
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force.  And,  connecting  those  entries,  and  the  want  of  evidence 
in  explanation  of  their  meaning,  with  the  other  entries  upon 
which  I  have  commented,  the  situation  and  conduct  of  the 
parties,  and  the  letters  of  Baker  to  Young,  I  cannot  resist  the 
conclusion,  that  during  the  whole  period,  from  the  death  of 
Kennedy  to  the  failure  of  Young,  Mr.  Baker  participated  in  the 
profits  of  the  commercial  house  of  Young.  And  while  this  ren- 
dered him  liable  as  a  partner  to  the  commercial  creditors  of 
Young,  I  am  equally  clear,  that,  as  betWcfen  himself  and  Youngs 
he  was  to  have  all  his  capital  restored  to  him,  without  any 
diminution  by  the  losses  of  the  concern. 

The  plaintiff  having  established  the  joint  indebtedness  of 
Baker  and  Young,  for  which  the  judgment  was  recovered  in 
1834,  the  statute  fixes  the  amount  of  the  liability.  It  is  neither 
more  nor  less,  prima  facie,  than  the  amount  of  the  judgment 
(2  R.  S.  377,  §  1 ;  Marvin  v.  Kumbel,  23  Wend.  293.) 

A  serious  question  then  arises  upon  the  stipulation  entered 
Into  between  the  parties  on  the  19th  of  February,  1846.  The 
plaintiff  to  prevent  delay,  and  both  parties  to  avoid  expensci 
agreed,  the  one  to  deduct  the  disputed  amount  growing  out  of 
the  seizure  of  the  Marmion's  cargo,  in  May,  1828,  and  the  other 
to  give  no  evidence  on  the  subject  to  affect  the  judgment  It 
was  further  agreed,  that  the  plaintiff  should  not  be  bound  to  de- 
duct that  sum,  if  the  defendants  should  further  postpone  the 
trial  of  the  cause  beyond  the  first  week  in  March  term,  1846* 
The  cause  was  tried  in  that  week,  and  a  verdict  rendered  for 
the  defendants,  which  was  afterwards  set  aside.  The  defend- 
ants, on  two  occasions  since,  have  further  postponed  the  trial. 

By  the  literal  terms  of  the  stipulation,  the  plaintiff  is  not 
bound  to  make  the  deduction.  I  have  doubts  as  to  the  true 
intents  of  the  instrument,  and  as  the  case  will  unquestionably 
come  before  the  whole  court  for  review,  I  deem  it  best,  without 
committing  myself  to  any  conclusion  on  the  point,  to  hold  it  at 
this  time  with  the  plaintiff.  If  that  be  the  true  construction, 
no  further  trial  will  be  requisite  on  this  ground  ;  and  if  the  sum 
ought  to  be  deducted,  it  can  be  done  on  disposing  of  the  motion 
for  a  new  trial. 
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The  sum  due  on  the  judgment  recovered  in  1834,  exceeds 
the  penalty  of  the  defendants  bond.  My  judgment  will  there*^ 
fore  be  entered  in  the  usual  form,  for  the  penalty,  $44,986  78. 

The  defendants  made  a  case,  and  moved  for  a  new  trial. 

F.  B.  Cnttbig,  and  /.  P.  HaU,  for  the  defendants. 
H.  P.  Hastings^  and  /.  A.  Spencer^  for  the  plaintiff. 

By  the  Court.  Yanderpoel,  J. — This  is  a  motion  for  a 
new  trial,  as  against  the  finding  of  Judge  Sandford,  before 
whom,  by  consent  of  the  parties,  this  cause  was  tried  without  a 
jury. 

The  eightieth  section  of  the  act  of  1847,  in  relation  to  the 
judiciary,  (Laws  of  1847,  p.  345,)  provides  that,  where  a  cause 
shall  be  on  the  calendar  of  any  court  for  the  trial  of  any  issue 
or  issues  of  fact,  the  issue  or  issues  may,  by  consent  of  all  the 
parties  in  the  cause,  be  tried  by  the  judge  or  officer  holding  the 
court,  without  a  jury,  and  the  finding  of  such  judge  or  officer, 
on  such  issue  or  issues  of  fact,  shall,  in  all  respects,  have  the 
same  effect  as  the  verdict  of  a  jury  thereon,  and  no  other ;  and 
the  court  or  judge  shall  decide  all  questions  of  law  arising  on 
the  trial  of  the  issues,  in  the  same  manner  as  though  such  cause 
wastriedbyajiuy. 

The  finding  of  the  judge  who  tried  the  cause  here,  is,  there- 
fore, to  have  the  same  effect  as  the  verdict  of  a  jury ;  and  we 
are,  in  reviewing  it,  to  deal  with  it  as  we  would  with  a  verdict. 
If  the  judge  has  erroneously  decided  questions  of  law,  our  duty 
is  clear ;  the  cause,  in  that  event,  must  be  sent  back  for  a  new 
trial ;  but  when  he  has  dealt  with  facts^  we  should  not,  and 
will  not,  interfere  with  his  finding,  as  contrary  to  evidence, 
unless  there  be  a  decided  preponderance  against  such  finding. 
The  same  rules  of  law  that  would  guide  us  in  reviewing  the 
verdict  of  a  jury,  in  respect  to  the  weight  of  evidence,  control  us 
in  looking  at  the  finding  of  the  judge,  in  regard  to  questions  of 
fact,  when  he  sits  in  the  place  of  a  jury.    We  do  not  mean  to 

Vol.  n.  5 
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intimate,  that  we  do  not  f  nlly  acquiesce  in  the  conclusions  of 
fact  to  which  the  learned  judge  arrived ;  but  if,  sitting  in  his 
place,  the  majority  of  the  court  would  have  come  to  a  different 
conclusion,  it  by  no  means  follows,  that  we  would,  therefore, 
feel  warranted  in  reversing  the  finding  of  the  judge  at  the  trial. 
It  is  entitled  to  just  the  same  degree  or  measure  of  exemption 
from  our  interference,  as  the  law  awards  to  the  verdict  of  a 
jury.(a) 

When  the  testimony  closed,  the  counsel  for  the  defendants 
requested  the  judge  to  rule  several  propositions.  These  requests 
must  be  regarded  in  the  same  light  as  requests  to  charge,  where 
a  cause  is  tried  by  a  jury. 

(The  judge  here  repeated  the  several  points  as  inserted,  ante, 
pp.  16  and  16.) 

We  are  unanimous  in  the  opinion,  that  the  response  of  the 
judge  to  the  first  five  propositions  or  requests  to  rule,  was  correct. 
He  ruled  contrary  to  what  he  was  requested  to  do,  as  to  each  of 
these  five  propositions  ;  and  his  reasons  for  so  ruling  are  very 
fully  and  clearly  stated  in  bis  opinion,  appended  to  the  case. 
I  cannot  add  to  the  force  of  the  reasoning  of  that  opinion,  and 
am,  therefore,  content  to  let  our  entire  concurrence  in  the  cdn- 
elusions  of  the  judge  upon  these  points,  find  its  vindication  and 
support  in  the  views  which  he  has  deliberately,  and  so  ably 
written  out.  I  will  not  hazard  the  vain  effort  of  adding  to  the 
force  of  those  views. 

The  counsel  for  the  defendants  also  moved  for  a  nonsuit,  on 
most  of  the  grounds  above  stated.  This  motion  was  properly 
overruled.  This  necessarily  follows,  if  the  same  points  taken 
and  repeated  after  the  testimony  closed,  were  unsound.  After 
carefully  looking  at  all  the  cases,  as  well  those  referred  to  in  the 
opinion  of  the  judge  who  tried  the  cause,  as  those  cited  by  the 
counsel,  we  perceive  no  reason  for  differing  from  the  judge's 
conclusion. 

The  great  and  main  question  in  the  cause  is.  Were  Baker 


(a)  See  Oshorn  ▼.  Marquand,  Vol.  f.,  page  457,  S.  P. 
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and  Young  partners,  so  as  to  make  them  liable  as  joint  con- 
tractors for  the  plaintiff's  debt  ?    The  judge  at  the  trial  has 
found,  that  they  were  such  partners,  and  has  very  fully  com- 
mented on  the  evidence  which  has  brought  his  mind  to  this 
conclusion.     We  have  carefully  considered  the  evidence,  to 
which  the  judge  adverts  in  support  of  his  finding,  and  think  it 
is  strong  enough  to  justify  his  conclusion.    I  do  not  feel  called 
upon  here,  to  dissect  or  review  this  evidence,  after  the  very  full 
exposition  of  it  by  the  judge  in  his  opinion.    Suffice  it  to  say, 
that  we  concur  in  the  conclusion  of  the  judge,  as  to  this  great 
and  principal  question  in  the  cause.    But  if  the  majority  of  the 
court,  sitting  in  the  place  of  that  judge,  would  have  come  to  a 
different  conclusion,  we  would  not  and  could  not,  as  before  sug- 
gested, when  reviewing  this  finding,  lose  sight  of  the  fact,  that 
we  were  dealing  with  what  is  equivalent  to  the  verdict  of  a 
jury ;  and  that  such  verdict  must  be  manifestly  and  palpably 
against  the  weight  of  evidence,  to  authorize  the  granting  a  new 
trial  on  that  ground.    {Jackson  v.  Loomis,  12  Wend.  27.)    So 
far  from  considering  the  verdict  or  finding  here,  as  being  against 
the  weight  of  evidence,  we  consider  it  fairly  warranted  by  the 
evidence.    In  support  of  this  view,  we  deem  it  supererogatory 
to  add  any  comments  or  illustrations  to  the  able  and  elaborate 
reasoning  of  the  judge  who  tried  the  cause. 

The  only  remaining  question,  is  one  that  arises  on  ihe  stipu- 
lation between  the  parties,  dated  19th  of  February,  1846.  The 
plaintiff,  to  prevent  delay,  and  both  parties  to  avoid  expense, 
agreed  to  deduct  the  disputed  amount,  growing  out  of  the  sei- 
zure of  the  Marmion's  cargo,  in  May,  1828,  or  at  the  time  of  the 
confession  of  the  judgment,  which  amount  was  then  $9,687  69. 
The  defendants  agreed  not  to  give  any  evidence  on  the  trial  to 
show  any  error  or  alleged  fraud  on  the  part  of  the  plaintiff,  in 
stating  an  account  and  taking  such  judgment,  so  far  as  respects 
the  allowance  or  disallowance  of  any  sum  or  sums,  item  or 
items,  in  respect  to  the  seizure,  condemnation,  redemption  or 
restoration  of  the  ship  Marmion  or  her  cargo,  on  her  second 
voyage  to  Trinidad  de  Cuba,  in  1828.  It  further  provided,  that 
the  stipulation,  as  to  dedudionj  should  not  bind  the  plaintiff,  if 
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the  defendants  should  further  postpone  the  trial  of  this  cause 
beyond  the  first  week  in  March  term,  1846 ;  and  the  plaintiff 
stipulated  to  bring  the  cause  to  trial  at  the  March  term. 

The  cause  was  tried  in  the  first  week  of  that  term,  and  a 
verdict  was  rendered  for  the  defendants,  who  made  a  case,  and 
moved  to  set  aside  the  verdict  and  for  a  new  trial,  which  was 
granted,  several  terms  after  the  verdict  was  rendered.  The 
plaintiff  again  noticed  his  cause  for  trial,  and  then,  on  motion 
of  the  defendants,  the  trial  was  postponed  on  two  occasions. 

The  question  is,  is  the  plaintiff  still  bound  to  make  the  de- 
duction ? 

It  is  evident,  that  when  the  witnesses  were  examined  in  this 
cause,  the  counsel  for  the  plaintiff  supposed  the  stipulation  was 
still  in  force.  Mr.  Pfister,  the  principal  witness  for  the  plaintiff, 
was  asked  by  the  counsel  for  the  defendants,  what  was  the 
exact  amount  of  the  balance,  payment  of  which  he  demanded 
in  behalf  of  the  plaintiff.  He  answered,  that  it  was  the  balance 
of  all  the  accounts,  including  the  Marmion  and  her  cargo ;  and 
the  counsel  for  the  plaintiff  objected  to  any  inquiry,  relating  to 
the  seizure  of  the  Marmion  or  her  cargo,  as  a  violation  of  the 
stipulation  of  the  19th  of  February,  1846,  and  the  counsel  for 
the  defendant  yielded  the  point.  The  plaintiff,  surely,  could 
not  keep  part  of  the  stipulation  alive,  (that  part  which  makes  in 
his  favor,)  and  hold  the  residue  not  binding.  It  must  stand  or 
fall  for  the  whole.  Again,  the  counsel  for  the  defendant  asked 
the  witness,  Pfister,  who  seized  the  cargo  of  the  Marmion. 
The  counsel  for  the  plaintiff  objected  to  the  question,  as  viola- 
ting the  stipulation,  and  the  counsel  for  the  defendants,  dis- 
claiming all  intention  to  violate  the  stipulation,  withdrew  the 
question* 

Now,  it  would  be  gross  injustice  to  the  defendants,  after  the 
plaintiff's  insisting  upon  the  binding  force  of  the  stipulation  on 
the  trial,  and  after  having  had  the  full  benefit  of  it,  in  the  ex- 
clusion or  withdrawance  of  testimony  offered  by  the  defendants, 
to  hold  that  the  defendants  are  to  be  cut  off  from  all  the  benefits 
intended  to  be  secured  to  them  by  the  stipulation. 
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We  are,  moreover,  of  the  opinion  that  the  counsel  for  the 
plaintiff  was  right  on  the  trial,  in  supposing  that  the  stipulation 
was  not  rendered  defunct  or  nugatory  by  the  postponements  of 
the  cause  after  the  defendant  had  procured  an  order  for  a  new 
trial.    The  manifest  object  of  the  plaintiff,  in  entering  into  the 
stipulation,  was  to  procure  a  trial  of  this  cause  in  the  first  week 
in  March  term,  1846.    The  defendants  did  not  throw  any  ob- 
struction in  the  way  of  procuring  the  cause  to  be  then  tried. 
It  was  tried,  and  here  the  defendants  part  of  the  stipulation,  (the 
consideration  for  plaintiff's  entering  into  it,)  was  performed  and 
executed,  and  he  was  absolutely  entitled  to  the  deduction  pro- 
vided for.    The  plaintiff's  claim  was  reduced  pro  tanto,  the 
moment  he  attained  his  object,  viz. :  a  trial  in  the  first  week  of 
that  March  term.    The  application  for  postponement,  after  an 
order  for  a  new  trial  was  made,  could  not  work  a  forfeiture  of 
a  right  which  the  defendants  had  secured,  by  having  fulfilled 
their  part  of  the  stipulation. 

This  conclusion  is  strengthened,  when  we  consider  that  the 
defendants,  according  to  the  terms  of  the  stipulation,  had 
waived  their  order  for  a  commission  to  examine  further  wit- 
nesses, and,  for  aught  we  know,  may  thereby  have  waived 
testimony,  which  would  have  precluded  the  court  from  grant- 
ing a  new  trial.  But  we  deem  the  necessity  for  holding 
valid  the  stipulation  imperative,  when  we  consider  that  the 
defendants,  on  he  objection  of  the  plaintiff,  and  in  pursu- 
ance of  the  stipulation,  forebore  to  give  any  evidence  on  the  last 
trial,  to  show  error  or  fraud  in  the  judgment,  so  far  as  it  relates 
to  the  Marmion  and  her  cargo. 

If  the  plaintiff  should  elect  to  deduct  the  sum  of  ^,687  69| 
from  the  amount  of  his  judgment,  as  of  the  time  provided  for 
by  the  stipulation,  the  verdict  or  finding  of  the  judge  must 
stand  for  the  residue  of  the  judgment  entered  on  confes- 
sion. If  he  shall  not,  within  twenty  days,  signify  his  consent 
or  election  in  writing,  to  make  such  deduction,  there  must  be 
an  order  for  a  new  trial ;  the  costs  to  abide  the  event  of  the 
suit 


38  CASES  IN  THE  SUPERIOR  COURT. 

Oakley  ▼.  Aspinwall. 

(The  plaintiff  made  the  deduction,  and  judgment  was  entered 
accordingly.)(a) 


(a)  The  defendant!  appealed  to  the  court  of  appeals,  where  on  decidtngr  the 
cause,  it  appeared  that  four  jodgres  were  in  favor  of  sustatnin;  the  defendants 
motion  for  a  nonsuit,  on  the  ground  that  the  plaintiff  had  not  proved  such  a 
demand  against  Baker  aff  was  claimed  and  described  in  the  plaintiff's  petition  for 
the  attachment,  upon  which  the  bond  in  suit  was  executed.  That  the  plaintiff's 
demand  against  Baker  should  have  been  described  as  being  upon  contract,  and  not 
upon  a  judgment ;  and  should  have  set  forth  the  original  cause  of  action.  Three 
judges  held,  that  the  decision  of  the  superior  court  on  this  point,  was  correct,  and 
one  judge  was  absent.  As  the  concurrence  of  five  judges  of  the  court  of  appeals 
is  necessary  to  pronounce  a  judgment,  (Amended  Code  of  1849,  i  14,)  the  point 
appears  to  stand  as  the  superior  court  decided  it  One  of  the  three  judges  who 
agreed  wiih  the  latter  court  on  this  point,  held  that  the  plaintiff  ought  to  have 
been  nonsuited  below,  for  the  want  of  sufficient  proof  of  a  partnership  between 
Young  and  Baker ;  and  on  this  ground  alone,  voted  with  the  four  judges  first 
mentioned,  in  favor  of  a  reversal.  No  other  judge  concurred  with  him  as  to  the 
nonsuit    See  a  history  of  the  matter  in  the  N.  Y.  Legal  Observer,  Vol.  8,  p.  123. 

And  see  note  to  this  case  in  the  index,  under  the  title  ''Judgment  and  Kxe- 
cntion." 
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LoHMAN  V,  The  Niw  York  and  Erie  Rail  Road 

Company. 

Where  the  charter  of  a  corporation »  after  proTiding  for  a  tabiertptioii  to  the  capital 
■tock  on  a  pnhlic  notice,  aotboriied  the  directors,  if  the  whole  were  not  then 
taken,  from  time  to  time  to  eanee  the  hooka  for  the  anhaoriptaone  of  aioek  to  he 
opened  until  a  anffieieot  anm  was  anbacrihed ;  the  farther  inbocriptiona  ao  anther- 
iied,  may  be  made  without  any  public  notice  of  opening  the  books ;  and  the 
power  to  recei?e  the  same  may  be  delegated  to  officers  or  agents  of  the  corp5- 
ration. 

The  object  of*  a  subscription  in  filling  the  stock  of  a  corporation,  is  to  Airaish  evU 
dance  of  the  subscriber's  liability  to  pay  np  his  shares,  and  to  identify  the  persons 
who  have  become  shareholders. 

Vo  particular  form  of  subscription  is  necessary ;  and  when  the  shares  are  paid  up 
at  the  time  of  their  being  finit  taken,  the  stock  certificate  issued,  and  the  party's 
leceipt  for  the  shares,  constitute  a  sufficient  subscription. 

A  corporation  ha?ing  power  to  issue  further  capital  stock,  may  issae  the  same  in 
exchange  for  an  equal  amount  of  its  indebtedness. 

Where  there  was  express  aothority  from  the  directors  to  the  principal  officers  of  a 
corporation,  to  issue  stock  in  exchange  for  three  distinct  classes  of  indebtedness, 
and  those  officers  for  a  cousiderable  period,  had  been  in  the  habit  of  thus  issuing 
atock,  in  exchange  for  those,  and  for  a  fourth  class  not  embraced  in  the  expreaa 
authority ;  and  their  acts  had  nsYer  been  diaclaimed  or  questioned  by  the  direc- 
tors, or  the  corporation  ;  it  was  held,  that  their  issue  of  stock  in  exchange  for 
anch  fourth  class  of  indebtedness,  was  valid  and  binding  upon  the  oorporation« 
and  equally  binding  upon  the  creditor  who  accepted  such  stock. 

One  who  exchanges  his  debt  against  a  corporation,  for  capital  stock  issued  by  its 
principal  sffieers,  without  inquiring  as  to  their  authority,  is  not  at  liberty  to  annul 
the  contract,  because  their  authority  was  not  express,  but  was  a  full  implied 
authority  derived  from  the  course  of  businem,  and  torn  similar  acts  affirmed  or 
acquiesced  in. 

Where  the  stock  of  a  company  was  usually  transferred  on  two  distinct  books,  to 
the  stock  transferred  on  one  of  which  share  brokers  attached  a  greater  Talne 
than  to  that  on  the  other ;  and  a  creditor  agreed  to  exchange  hb  debt  for  stock, 
on  the  officers  stating  that  such  stock  could  be  transferred  on  the  former ;  and 
after  completing  such  exchange,  the  officers  refused  to  allow  a  transfer  of  it  to  be 
entered  on  such  book  ;  it  was  AeZ<f,  the  creditor  could  not  for  that  cause  rescind 
the  exchange,  but  that  his  remedy  was  in  an  action  for  damages. 
May  26,  27 ;  July  8, 1B48. 

Motion  by  the  plaintiff  for  a  new  trial,  on  a  case.    The 
action  was  trover,  brought  to  recover  certain  certificates  of  in- 
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debtedness  issued  by  the  defendants,  commonly  called  bonds, 
which  the  plaintiff  owned  on  the  second  day  of  January,  1846* 

Upon  the  trial  of  the  cause,  the  following  matters  appeared 
in  evidence.  The  defendants  were  incorporated  by  an  act  of 
the  legislature,  passed  April  24,  1832,  with  a  capital  of  ten 
millions  of  dollars,  in  shares  of  one  hundred  dollars  each^ 
(which  were  to  be  deemed  personal  property,  and  transferable 
as  its  by-laws  should  direct,)  with  power  to  construct  and 
ipaintain  a  railway,  with  one,  two,  or  three  tracks,  from  the 
city  of  New  York,  or  its  vicinity,  to  Lake  Erie,  through  the 
southern  tier  of  counties  in  this  state.  By  the  fourth  section  of 
the  act,  a  large  number  of  persons  were  designated  as  commis* 
sioners,  and  it  was  made  their  duty  to  open  books  to  receive 
subscriptions  to  the  capital  stock  of  the  company,  giving  twenty 
days  notice  thereof,  by  advertisement  in  the  newspapers,  and  to 
keep  the  books  open  three  days.  As  soon  as  the  stock  was 
subscribed,  directors  were  to  be  elected,  under  the  inspection  of 
the  commissioners.  By  the  fifth  section,  if  there  were  an  excess 
of  subscription  to  the  stock,  the  commissioners  were  to  appor- 
tion the  stock  among  the  subscribers ;  *^  And  if  the  full  amount 
of  capital  be  not  subscribed  within  three  days  as  aforesaid,  then 
it  shall  be  the  duty  of  the  commissioners  to  open  the  subscrip- 
tion books  from  time  to  time  until  the  whole  amount  shall  have 
been  subscribed :  the  commissioners  shall  receive  no  subscript 
tions,  unless  five  dollars  on  each  share  subscribed  be  paid  at 
the  time  of  subscription."  By  the  sixteenth  section,  the  direc- 
*tors  were  authorized  to  require  payment  of  the  sums  to  be  sub- 
scribed to  the  capital  stock,  at  such  times,  in  such  proportions, 
and  on  such  conditions,  as  they  should  deem  fit ;  giving  public 
notice  of  the  calls  respectively.  (Laws  of  1832,  ch.  224,  p. 
402.) 

The  charter  was  amended  on  the  nineteenth  day  of  April, 
1833,  by  an  act  which  directed  the  commissioners  to  open  the 
books  on  the  second  Tuesday  of  July  ensuing.  If  in  three 
days  the  whole  amount  of  the  capital  were  not  subscribed^  the 
commissioners  were  to  ascertain  how  much  had  been  applied 
for.    If  one  million  should  have  been  subscribed,  or  as  soon 
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thereafter  as  a  million  should  be  subscribed,  the  commissiooers 
were  to  proceed  and  organize  the  company.  The  third  section 
was  as  follows : 

"  If  the  directors  shall  be  chosen,  and  the  company  organized 
by  virtue  of  the  preceding  section,  it  shall  be  the  duty  of  the 
directors  so  chosen,  or  their  successors,  from  time  to  time,  to 
cause  the  books  for  the  subscriptions  of  stock  to  be  opened  until 
a  sum  sufficient  to  complete  the  work  from  Hudson  River  to 
Lake  Erie  shall  be  subscribed,  but  the  time  for  the  completion 
of  said  road  shall  not  be  deemed  to  be  extended  by  this  act" 
(Laws  of  1833,  ch.  182,  p.  229.) 

Under  this  act,  the  requisite  amount  of  stock  was  subscribed, 
and  the  company  was  organized  by  the  choice  of  a  board  of 
directors,  the  usual  officers  were  appointed,  and  the  rail  road 
was  commenced.  Various  acts  of  the  legislature  were  subse- 
quently passed,  in  aid  of  the  corporation,  and  recognizing  its 
proceedings  in  different  forms. 

On  the  10th  of  May,  1843,  the  board  of  directors  adopted  a 
series  of  resolutions,  authorizing  the  executive  committee  to 
settle  with  creditors  of  the  company,  and  pay  them  in  the  gene- 
ral stock  of  the  corporation ;  also,  to  issue  certificates  of  indebt- 
edness of  the  company  to  the  amount  of  ^300,000,  at  not  less 
than  five  years,  bearing  interest  at  six  per  cent  per  annum,  and 
chargeable  on  the  revenues  of  the  eastern  division  of  the  rait 
road ;  and  to  issue  a  further  amount  of  certificates  to  the  extent 
of  $300,000,  at  not  less  than  five  years,  and  bearing  interest  at 
seven  per  cent,  which  should  be  receivable  at  par  in  payment 
of  subscriptions  to  the  capital  stock. 

On  the  8th  of  November,  1844,  a  statement  was  made  and  a 
resolution  adopted  by  the  board  of  directors,  in  these  words, 
viz.: — 

<<  The  president  stated  propositions  had  been  made  by  holders 
of  the  certificates  of  the  company  which  fall  due  on  the  1st  of 
January,  1849,  to  exchange  the  same,  with  the  addition  of  in- 
terest to  the  time  of  maturity,  for  the  stock  of  the  company. 

^  Mr.  Griswold  moved  that  all  such  propositions  be  acceptedj 
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and  that  the  treasurer  and  secretary  be  authorized  to  carry  the 
same  into  effect,  which  motion  was  adopted." 

On  the  7th  day  of  October,  1845,  the  directors  adopted  a 
resolution,  referring  the  subject  of  receiving  the  seven  per  cent, 
certificates  of  the  company  in  payment  of  its  full  stock,  to  the 
president  and  treasurer  with  power. 

The  minutes  of  the  board  of  directors,  exhibit  the  following 
proceeding  as  having  occurred  on  the  1st  day  of  December, 
1845,  viz. : — 

^<0n  motion  of  Mr.  Brown,  the  following  resolution  was 
adopted : 

"  Resolved,  that  the  resolution  passed  the  8th  day  of  Novem- 
ber, 1844,  authorizing  the  secretary  and  treasurer  to  receive  the 
certificates  of  the  company  in  payment  for  stock,  with  the 
addition  of  five  years  interest  to  the  same,  be,  and  is  hereby, 
repealed." 

Mr.  Brown,  who  offered  this  resolution,  was  also  the  treasurer 
of  the  corporation,  and  he  testified  as  a  witness  on  the  trial,  that 
its  object  was  to  repeal  no  part  of  the  resolution  of  November 
8th,  1844,  except  that  which  allowed  stock  to  be  issued  for  the 
unearned  interest  ou  the  certificates  of  indebtedness.  He  also 
testified,  that  for  two  years  and  a  half  prior  to  January,  1846, 
the  officers  of  the  company  had  been  in  the  practice  of  issuing 
stock  for  the  corporation,  both  the  president  and  treasurer,  and 
also  the  treasurer  and  secretary.  They  had  thus  issued  from 
five  hundred  to  seven  hundred  shares.  The  treasurer  had  the 
principal  management  of  the  issues  of  stock,  and  made  the 
agreements  with  the  creditors  in  New  York  to  issue  stock  for 
debts,  and  the  agent  made  like  agreements  with  the  creditors 
on  the  line  of  the  road.  In  eight  instances,  the  issue  of  stock 
had  been  arranged  by  agents  of  the  executive  committee,  and 
by  the  officers  of  the  company.  The  president  and  secretary 
signed  all  the  certificates  of  capital  stock,  and  all  were  regularly 
entered  on  the  books  of  the  company.  Between  the  first  of 
December,  1845,  and  the  second  day  of  January,  1846  there 
were  several  instances  of  stock  issued  for  indebtedness. 

It  further  appeared  on  the  trial,  that  by  an  act  in  relation  to 
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The  New  York  and  Erie  Rail  Road  Company,  passed  May 
14th,  1845,  a  fresh  subscription  of  stock,  to  the  amount  of  three 
millions  of  dollars,  one-fourth  payable  on  subscribing,  was 
directed  to  be  made,  on  which  being  done,  the  state  of  New 
York,  by  the  terms  of  the  act,  would  relinquish  to  the  like 
extent  its  lien  on  the  road,  for  a  loan  made  to  the  corporation 
in  1838 ;  but  the  old  stockholders  were  not  to  participate  in  the 
benefits  of  the  provisions  made  by  this  act,  unless  they  would 
surrender  to  the  company  their  stock  certificates,  and  receive 
therefor  for  every  two  shares  of  stock  theretofore  issued,  one 
share  of  stock  to  be  thereupon  issuede  (Laws  of  1845,  ch.  325, 
p.  352.) 

Under  this  act,  $3,400,000  of  new  stock  was  subscribed  in 
October  and  November,  1845.  The  stock  issued  pursuant  to 
the  act  of  1845,  for  the  outstanding  shares  surrendered,  was 
denominated  in  the  company's  office,  and  was  known  among 
share-brokers  and  dealers,  as  <<  eonsolidcUB^  stock. 

The  company  kept  a  transfer  book  in  which  were  entered  the 
transfers  of  the  consolidated  stock;  and  another  old  transfer 
book,  on  which  were  entered  fractional  shares.  In  issuing  stock 
for  indebtedness  after  the  passage  of  the  act  of  1845,  the  trans- 
fer clerk  usually  wrote  across  the  face  of  the  scrip  the  words, 
"  equal  to  consolidated,''  and  the  transfers  of  such  stock  were 
made  on  the  transfer  book  of  consolidated  stock,  although  the 
certificates  issued  to  the  transferee  were  marked  ^^  equal  to  con- 
solidated,'' like  those  surrendered.  The  object  of  this,  was  to 
distinguish  the  stock  so  issued  for  debt,  from  the  old  consoli- 
dated stock. 

The  plaintiff  was  the  holder  of  twenty-three  certificates  of 
indebtedness  of  the  defendants,  issued  November  1st,  1843,  and 
January  1st,  1844,  bearing  interest  at  six  per  cent.,  payable 
half-yearly,  and  the  principal  payable  January  1, 1849 ;  amount- 
ing in  the  aggregate,  to  $6000.  Six  of  these  bonds  of  the 
earlier  date,  and  amounting  to  three  thousand  dollars,  were 
signed  by  the  president  and  treasurer.  Nine  of  the  same  datSi 
signed  by  the  treasurer  and  an  agent,  amotmted  to  about  $257(1. 
The  residue  were  signed  by  the  officers  last  named,  and  were 
dated  January  1st,  1844. 
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On  the  2d  day  of  January,  1846,  the  plaintiff  applied  to  the 
treasurer  of  the  company  to  exchange  them  for  stock.  While 
at  the  office  negotiating,  he  asked  the  transfer  clerk,  if  the  stock 
he  should  take,  could  be  transferred  on  the  transfer  book  of  con- 
solidated stock,  and  was  informed  it  could  be  so  transferred. 
He  told  the  clerk  he  wanted  to  sell  it,  and  transfer  it  on  that 
book.  Thereupon  the  exchange  was  made,  the  certificates  of 
indebtedness  surrendered  to  the  company,  and  the  plaintiff  re- 
ceived a  certificate  for  sixty  shares  of  the  capital  stock  of  the 
company,  in  the  usual  form,  signed  by  the  president  and  secre- 
tary. Across  its  face  was  written  ''  equal  to  consolidated  stock," 
with  the  secretary's  signature.  The  plaintiff  signed  a  receipt 
for  the  stock,  in  the  margin  of  the  scrip  book.  The  negotia- 
tion and  arrangement  were  made  by  the  treasurer  and  secretary 
of  the  company.  The  bargain  was  for  stock,  <<  equal  to  con- 
solidated." The  plaintiff  stipulated  for  the  privilege  of  re- 
scinding his  contract,  at  or  before  two  o'clock  of  the  succeeding 
day.  The  treasurer  assented  to  this,  and  the  stipulation  was 
reduced  to  writing,  and  signed  by  the  transfer  clerk,  in  these 
words : — 

"N.  Y.  AND  Erie  R.  R.  Office, 

"  New  YorA:,  January  2,  1846. 

<<  Mr.  Chas.  Lohman  having  this  day  exchanged  with  the  N. 
Y.  and  Erie  R.  R.  Co.  six  per  cent,  certificates  to  the  amount  of 
six  thousand  dollars,  for  the  same  amount  of  stock  of  the  com- 
pany 'equal  to  consolidated;^  it  is  hereby  understood  and 
agreed,  that  in  case  he  should  wish  to  re-exchange  the  same,  he 
has  the  privilege  of  doing  so  any  time  previous  to  2  o'clock 
Saturday,  3d  January,  1846." 

At  this  time,  there  was  a  great  excitement  among  the  dealers 
in  stocks,  growing  out  of  what  they  technically  termed,  "a 
corner^^  in  the  stock  of  this  company ;  large  contracts  to  deliver 
the  stock  on  time,  maturing  on  the  3d  day  of  January,  and  the 
quantity  deliverable  not  being  procurable  in  the  market.  A 
large  amount  of  the  company's  certificates  of  indebtedness  was 
offered  to  the  company  in  exchange  for  stock  on  the  2d  of  Jan- 
uary, after  the  issue  to  the  plaintiff;  so  large,  that  the  officers 
at  first  hesitated  to  issue  the  stock,  but  finally  they  issued  it 
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the  next  day.  Mean  time,  and  early  in  the  morning  of  the  3d 
day  of  January,  the  president  instructed  the  transfer  clerk,  to 
permit  no  more  stock  *'  equal  to  consolidated,"  to  be  transferred 
on  the  book  of  consolidated  stock,  but  to  enter  the  transfers  in 
the  old  stock  book,  used  for  fractions,  &c. ;  still  marking  it, 
"  equal  to  consolidated."  The  stock  brokers  refused  to  receive 
the  stock  so  transferred,  on  contracts  for  stock  of  the  company, 
and  on  the  afternoon  of  January  2d,  they  designated  it  as 
"  converted  atock.^  During  that  afternoon,  the  "  converted 
stock"  sold  at  the  board  of  brokers  at  65  per  cent.,  and  the 
^  consolidated"  at  85  per  cent.  In  the  morning,  sales  of  the 
latter  were  made  at  par.  The  prices  on  the  3d  day  of  January, 
were  about  the  same  as  in  the  afternoon  of  the  second.  After 
the  2d  of  January,  the  stock  previously  issued  for  debt,  and 
marked  ^'  equal  to  consolidated,"  was  all  called  by  the  brokers 
"  converted  stock." 

The  plaintiff  might  have  sold  his  stock  at  par  on  the  2d  of 
January,  if  it  had  been  of  the  scrip  transferable  on  the  consoli- 
dated book.  He  did  not,  however,  make  any  contract  for  its 
sale,  nor  apply  to  transfer  it.  On  the  3d  day  of  January,  but 
not  till  after  3  o'clock,  P.  M.,  the  plaintiff  called  at  the  office  of 
ihe  company,  and  demanded  a  return  of  his  certificates  of  in- 
debtedness, and  offered  to  deliver  up  his  certificate  of  stock. 
The  officers  declined  to  re-exchange,  because  it  was  after  the 
time  stipulated  in  the  agreement  for  that  purpose.  The  plain- 
tiff thereupon  brought  this  suit. 

At  the  trial,  he  contended,  and  requested  the  judge  to  charge, 
that  the  directors  of  the  company  had  no  authority  to  issue  the 
capital  stock,  and  take  pay  therefor  in  the  certificates  delivered 
to  them  by  the  plaintiff.  That  the  treasurer  and  secretary  had 
not,  on  the  2d  day  of  January,  1846,  authority  to  issue  the 
stock  to  the  plaintiff  in  exchange  for  the  six  per  cent,  certifi- 
cates ;  and  when  the  plaintiff  demanded  them  back,  and  offered 
to  give  up  the  stock,  the  agreement  for  the  exchange  was  not 
binding  on  the  corporation,  and  the  latter  had  the  right  to  dis^ 
sent  from  it ;  and  as  it  was  not  binding  on  the  corporation,  no 
valid  contract  existed.  That  on  the  3d  of  January,  the  direc« 
tors  had  the  right  to  disavow  and  repudiate  the  agreement  madt 
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by  those  officers  with  the  plaintiff,  and  therefore  the  latter  cotild 
tender  back  the  stock  and  demand  the  bonds  at  any  time  before 
the  corporation  had  adopted  the  contract.  That  if  the  contract 
was  made  under  a  belief  by  those  officers,  that  they  had  the 
authority  to  issue  tbe  stock  and  make  it  transferable  on  the 
consolidated  book,  when  in  fact  they  had  no  such  authority, 
then  the  agreement  being  founded  on  mutual  mistake,  was 
voidable,  and  the  plaintiff  had  the  right  to  demand  a  return  of 
his  bonds.  If  he  acted  under  such  mistake,  and  the  officers 
knew  it,  and  knew  they  had  no  authority  to  bind  the  corpora- 
tion without  the  assent  of  the  directors,  then  it  was  a  fraud  on 
the  plaintiff,  and  he  could  rescind  the  contract. 

That  if  the  agreement  for  the  exchange  was  that  the  stock 
was  to  be  transferable  on  the  regular  consolidated  transfer  book, 
and  the  plaintiff  would  not  have  entered  into  it  except  on  that 
understanding  ;  and  if  on  the  morning  of  January  3d,  the 
transfer  clerk  was  ordered  not  to  allow  the  stock  issued  to  the 
plaintiff  to  be  transferred  on  that  book ;  then  the  corporation 
had  not  ratified  the  agreement  made  by  the  treasurer  and  sec- 
retary, and  the  plaintiff  on  discovering  that  fact,  had  the  right 
to  demand  back  his  bonds  and  return  the  stock.  The  not  re- 
cognizing and  the  repudiation  of  that  part  of  the  agreemenf| 
authorized  the  plaintiff  to  treat  the  whole  contract  as  at  an  end* 
That  if  the  plaintiff,  on  learning  of  the  orders  not  tp  permit  a 
transfer  on  the  consolidated  book,  would  have  returned  the 
stock  and  taken  his  bonds  before  2  o'clock,  P.  M.,  of  January 
3d,  then  it  was  the  defendants  duty  to  have  notified  him  of 
those  orders ;  and  he  had  a  right,  whenever  he  ascertained 
them,  though  after  that  hour,  to  rescind  the  contract.  And  that 
he  had  the  same  right,  if  it  were  a  material  inducement  without 
which  he  would  not  have  contracted,  that  the  stock  to  be  issued 
to  him  should  be  transferable  on  that  book ;  and  if  on  the 
morning  of  January  3d,  the  company  determined  not  to  permit 
the  stock  to  be  transferred  on  that  book.  Also,  that  under  the 
circumstances  last  supposed,  and  those  given  in  evidence,  the 
plaintiff  had  the  right  to  rescind,  whenever  he  discovered  that 
the  corporation  had  determined  not  to  allow  his  stock  to  be 
transferred  on  the  regular  transfer  book  of  consolidated  stock. 
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And  that  if  the  jury  found  that  the  agreement  between  the 
plaintiff  and  the  treasurer  and  secretary,  was  made  by  the 
former  on  the  faith  of  representations  made  by  those  two  offi* 
cers,  which  were  untrue  ;  he  had  the  right  to  demand  back  his 
bonds,  whether  they  made  such  representations  fraudulently  or 
ignorantly. 

The  defendants  asked  the  court  to  instruct  the  jury,  that  the 
defendants  had  authority  on  the  2d  January,  1846,  to  take  new 
subscriptions  to  their  stock,  and  in  such  form  and  mauner  as 
their  board  of  directors  should  think  proper.   That  their  officers, 
viz. :  their  president,  secretary  and  treasurer,  being  their  general 
agents,  and  charged  with  the  taking  of  additional  subscriptions 
to  the  stock,  were  authorized  on  that  day  to  take  the  plaintiff's 
subscription  for  sixty  shares,  and  take  pay  for  them  in  the 
bonds  of  the  defendants.    That  there  has  been  no  conversion 
of  the  bonds  of  the  plaintiffs.  Time  being  the  essence  of  the  con- 
tract, and  no  offer  to  re-exchange  until  after  the  time  specified 
in  the  contract,  the  cancelling  and  retaining  of  the  bonds  by  the 
defendants  were  legal  and  right.    If  the  plaintiff  had  any  claim 
against  the  defendants,  having  given  him  a  certificate  unautho- 
rized by  law,  and  on  that  account  of  no  value,  his  remedy  is 
not  in  trover,  as  he  voluntarily  parted  with  his  title,  and  with- 
out  any  fraud  or  fault  on  the  part  of  the  defendants.    That  the 
conversation  and  engagement,  if  any,  respecting  transferring 
the  plaintiff's  stock  in  the  book  for  transferring  consolidated 
stock,  was  anterior  to  the  completion  of  the  arrangement  to 
exchange  the  bonds  for  stock,  and  that  agreement  being  reduced 
to  writing,  the  writing  is  the  sole  and  only  evidence  of  the 
agreement  between  the  parties.    That  the  transfer  clerk  had  no 
authority  to  negotiate  for  or  agree  upon  terms  for  the  exchange 
of  the  bonds  for  stock,  and  the  defendants  are  not  bound  for 
any  thing  he  said  on  that  subject,  or  relating  to  it    That  the 
book  on  which  the  transfer  of  the  stock  was  to  be  made,  was 
not  one  of  the  conditions  or  terms  of  the  purchase ;  all  those 
are  embraced  in  the  written  agreement.     If  any  thing,  the 
arrangement  on  that  subject  is  collateral  to  the  exchange,  and  a 
breach  of  it  only  furnishes  ground  for  an  action  for  damages. 
The  judge  charged  the  jury,  that  under  the  circumstances 
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proved,  and  the  acts  relative  to  the  defendants,  the  stock  issued 
to  the  plaintiff  was  valid  as  against  the  company.  That  if  it 
were  a  part  of  the  agreement  between  the  plaintiff  and  the  com- 
pany, that  the  stock  was  to  be  transferable  on  the  consolidated 
transfer  book,  (and  such  appears  to  be  the  evidence,)  and  the 
company  next  day  directed  that  a  transfer  on  that  book  should 
not  be  permitted ;  then  the  refusal  of  the  company  to  allow  such 
a  transfer,  was  a  violation  of  the  agreement,  and  entitled  the 
plaintiff  to  sue  for  damages.  He  has  not,  however,  brought  a 
suit  for  a  breach  of  contract,  but  has  brought  one  founded  upon 
the  position  that  the  contract  was  rescinded.  Instead  of  claim- 
ing damages,  he  repudiates  the  whole  agreement,  and  demands 
a  return  of  the  bonds. 

To  sustain  this  suit,  a  violation  of  the  agreement  by  the  com- 
pany, is  not  sufficient.  The  plaintiff  must  prove  that  the  con- 
tract was  not  fair  on  their  part,  and  that  there  was  a  deceptive 
and  fraudulent  intent  in  making  it.  It  is  not  enough  that  there 
may  have  been  mistake  or  misapprehension  on  his  part.  A  de- 
ception must  have  been  practised  upon  him. 

Though  by  determining  not  to  permit  a  transfer  of  this  stock 
on  the  consolidated  transfer  book,  and  omitting  to  notify  the 
plaintiff  thereof  before  two  o'clock  on  the  3d  of  January,  the 
defendants  may  have  exposed  themselves  to  an  action  for  dam- 
ages; yet  as  matter  of  law,  they  did  not  thereby  rescind  the 
whole  agreement,  so  as  to  entitle  the  plaintiff  to  maintain  this 
suit.  The  whole,  therefore,  results  in  this,  that  unless  the  jury 
find  that  an  intention  to  defraud  him  existed  at  the  time  the 
contract  was  made,  the  plaintiff  cannot  recover. 

The  plaintiff  excepted  to  the  judge's  charge,  and  to  his  omis- 
sion to  charge  as  requested.  The  jury  found  a  verdict  for  the 
defendants. 

F.  B.  Cutting,  for  the  plaintiff. 

S.  A,  Foot,  for  the  defendants. 

By  the  Court.  Sandford,  J. — The  plaintiff  contends,  that 
the  contract  made  with  him  for  exchanging  his  bonds  for  the 
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Stock  of  the  company,  never  was  binding  upon  the  latter,  and 
therefore  his  title  to  the  bonds  was  unaffected  by  the  exchange. 
His  first  point  in  support  of  this  position,  is  that  the  directors  of 
the  company  had  no  authority  to  issue  capital  stock,  and  receive 
in  payment  the  bonds  or  indebtedness  of  the  company.   On  this 
subject,  we  entertain  no  doubt  of  the  authority  of  the  directors, 
to  issue  the  unsubscribed  stock,  whenever  and  as  often  as 
opportunities  were  presented.    The  act  of  1833,  contains  an 
express  grant  of  power  to  this  effect,  without  restriction  as  to 
time,  place,  previous  notice,  or  the  form  of  the  subscription. 
The  directors  were  entrusted  with  the  duty  of  forwarding  the 
construction  of  this  rail  road,  which,  as  the  course  of  legislation 
respecting  it  shows,  has  been  deemed  by  the  state  government, 
a  highly  important  public  enterprise.    And  to  enable  them  to 
accomplish  it,  the  statutes  relative  to  this  corporation,  instead  of 
the  usual  pre-requisite  in  stock  corporations,  of  a  full  subscrip- 
tion of  the  capital,  authorized  it  to  proceed  when  one-tenth  part 
of  its  intended  capital  was  taken,  and  to  obtain  further  sub- 
scriptions from  time  to  time,  until  a  sufficient  sum  should  be 
procured  to  complete  the  work.    Indeed,  it  seems  the  commis- 
sioners appointed  to  open  the  books,  by  the  original  charter, 
were  unrestricted  as  to  the  time  and  manner  of  obtaining  sub- 
scriptions, after  offering  the  stock  to  the  public  for  three  days, 
under  an  advertisement. 

As  to  the  form  of  the  subscription,  no  particular  form  is  ne- 
cessary. The  object  of  a  subscription  being,  to  furnish  evidence 
of  the  liability  of  the  subscriber  to  pay  up  his  shares,  and  also 
to  show  who  have  become  the  shareholders  of  a  corporation ;  it 
becomes  a  mere  ceremony,  where  the  new  stockholder  on  re- 
ceiving his  shares,  pays  them  up  in  full,  and  takes  his  certificate, 
which  has  been  previously  entered  in  the  stock  ledger.  This 
may  not,  perhaps,  dispense  with  the  observance  of  the  cere- 
mony, although  it  be  useless ;  but  in  this  case,  there  wsis  a 
subscription,  sufficiently  formal,  in  the  plaintiff's  receipt  for  the 
shares,  written  in  the  margin  of  the  scrip  book. 

The  mode  of  payment  for  the  stock  in  question,  is  also  made 
an  objection  to  the  authority  of  the  directors ;  but  as  we  thick, 
without  any  good  cause.    We  doubt  the  propriety  of  the  plain- 
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tiff's  finding  fault  with  his  shares,  because  he  paid  foi  them  in 
the  debt  of  the  company,  instead  of  paying  cash.  Nor  do  we 
assent  to  the  argument,  that  the  company,  under  a  new  direc- 
tion, could  have  repudiated  the  shares,  whaterer  might  have 
been  its  remedy  against  the  plaintiff  for  the  amount  payable  to 
make  them  full  shares,  assuming  that  payment  in  bonds  was 
unauthorized. 

But  to  return  to  the  transaction  before  us,  we  think  it  entirely 
free  from  objection.  The  plaintiff  was  the  holder  of  the  com- 
pany's  bonds,  and  entitled  to  receive  pa3rmcnt  of  their  full 
amount,  in  cash,  when  they  matured.  If  the  company  bad 
procured  some  other  person  to  subscribe  for  sixty  shares  of 
stock,  and  to  pay  them  up  in  full ;  the  six  thousand  dollais  thus 
obtained,  could  do  no  more  than  pay  the  plaintiff's  bonds. 
Thus,  it  made  no  possible  difference  to  the  company,  or  to  the 
prior  stockholders,  whether  the  plaintiff  took  the  shares  and 
cancelled  the  bonds,  or  whether  another  party  took  the  same 
shares,  paid  the  amount,  and  the  company  with  that  sum,  dis- 
charged the  bonds.  On  the  assumption  that  the  stock  had 
some  value,  and  the  debts  would  be  paid,  it  was  all  one  to  'the 
company ;  and  if  the  stock  were  worth  nothing,  no  one  but  the 
plaintiff  could  be  injured  by  the  exchange.  It  is  to  be  obsenred| 
that  the  bonds  in  question  were  not  issued  to  the  plaintifl^  on 
an  agreement  to  receive  them  for  stock,  or  for  an  amonnt  or 
consideration  enhanced  by  the  circumstance  that  they  would 
be  paid  in  stock,  and  not  in  money. 

We  are  satisfied  that  the  exchange  of  the  stock  for  the  bonds, 
was  valid,  so  far  as  it  is  to  be  deemed  the  act  of  the  diiecton 
of  the  company. 

But  the  plaintiff  next  insists,  that  the  directors  could  not  dele- 
gate the  power  to  receive  subscriptions  to  the  capital  stock ; 
that  they  never  authorized  the  exchange  in  quesition ;  and  that 
the  treasurer  and  secretary  had  no  authority  from  them  to  make 
the  exchange ;  which  therefore,  was  an  invalid  contract,  not 
binding  on  either  party,  when  the  plaintiff  demanded  back  his 
bonds. 

First,  as  to  the  delegation  of  authority.  The  directors  could 
not  always  be  in  session,  either  as  a  board  or  by  committees. 
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They  necessarily  acted  by  agents^  and  we  perceive  no  good 
reason  why  the  power  to  receive  subscriptions  to  the  capital 
stock,  could  not  be  conferred  on  one  or  more  agents,  with  as 
much  propriety  as  the  far  more  important  power  of  contracting 
for  labor,  materials,  and  the  like,  in  the  construction  of  the 
road. 

Then,  as  to  the  authority  conferred  on  the  treasurer  and 
secretary.  We  have  no  doubt  that  the  resolution  of  No- 
yember  8th,  1844,  authorized  those  officers  to  issue  stock  for 
such  bonds  as  the  plaintiff  held.  The  spirit  of  the  resolution, 
and  the  object  in  view,  are  sufficient  to  show  that  the  resolution 
was  not  limited  in  its  effect  to  propositioDs  which  had  already 
been  made*  But  there  is  a  difficulty  in  sustaining  this  exchange 
under  the  resolution  of  November,  1844,  in  consequence  of  the 
repealing  resolution  of  December  1st,  1846.  We  are  unable  to 
read  the  latter,  so  as  to  restrict  its  operation  to  the  mere  allow- 
ance of  interest  not  yet  earned  on  the  certificates  of  the  com- 
pany. It  is  in  its  plain  terms,  a  repeal  of  the  entire  resolution 
of  November  8th,  1844.  At  the  same  time,  there  is  no  room  on 
the  facts,  to  doubt  that  the  intention  of  the  directors  was  simply 
to  prohibit  tfie  issue  of  stock  for  the  unearned  interest  on  the 
bonds.  In  addition  to  the  positive  testimony  of  the  treasurer 
who  brought  in  the  repealing  resolution,  and  the  practice  of  the 
company  in  accordance  with  his  statement ;  there  is  the  cir- 
cumstance that  the  conversion  of  the  company's  actual  debt 
into  stock,  remained  as  important  and  desirable  as  it  ever  had 
been ;  and^the  recent  cash  subscription  of  over  three  millions 
under  the  act  of  1846,  would  account  for  the  change  intended 
to  be  accomplished  by  the  resolution  of  December  1st,  1846,  as 
it  would  not  be  just  to  those  new  stockholders  to  issue  stock  for 
debts  with  ike  addition  of  three  years  of  unearned  interest. 
Nevertheless,  we  feel  great  difficulty  in  construing  the  repealing 
resolution  by  clear  proof  its  object  and  intention,  when  its  lan- 
guage is  as  clearly  the  other  way;  and  we  will  waive  the 
point 

The  testimony  shows,  that  for  at  leaist  tfiree  distinct  classes 
<ii  indebtedness,  stock  had  been  issued  for  periods  of  from  one 
year  to  two  years  and  a  half ,  by  several  officers  of  tb   company, 
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under  express  authority  from  the  directors.  Such  authority 
existed  in  the  treasurer  and  secretary,  as  to  the  class  to  which 
the  bonds  in  questicm  belonged,  from  November  8th,  1844,  to 
December  1st,  1845,  if  no  longer.  Those  two  officers  had  for 
two  years  and  a  half,  been  in  the  practice  of  issuing  stock,  in 
the  manner  that  was  pursued  in  this  instance,  without  any 
express  power,  so  far  as  it  appeared,  except  the  resolution  of  No- 
vember 8th,  1844 ;  aad  the  treasurer  had  in  like  manner  from 
time  to  time,  made  agreements  with  the  New  York  creditors  to 
issue  stock  for  their  debts.  In  this  respect,  the  treasurer  seems 
to  have  exercised  the  authority  which  was  conferred  on  the 
executive  committee  by  the  directors  in  May,  1843. 

These  issues  of  stock  for  indebtedness,  by  the  treasurer  and 
secretary,  had  extended  to  about  six  hundred  shares.  The 
president  and  treasurer  were  also  expressly  authorized  in  respect 
of  a  class  of  seven  per  cent,  certificates,  by  a  resolution  of  Octo- 
ber 7th,  1846.  The  president,  treasurer,  and  secretary,  were 
the  principal  officers,  and  in  their  respective  spheres,  the  agents 
of  the  company.  The  acts  of  these  several  officers  in  thus 
issuing  stock  for  indebtedness,  had  never  been  disclaimed,  or 
questioned,  by  the  directors  or  the  company.  They  had  pro- 
ceeded so  long,  and  to  so  great  an  extent,  that  ignorance  on  the 
part  of  the  company  could  not  be  asserted,  and  silence  and 
acquiescence  had  ripened  into  indisputable  authority. 

Under  such  circumstances,  the  exchange  in  question  was  ne- 
gotiated and  agreed  upon,  between  the  plaintiff  on  the  one 
hand,  and  the  treasurer  and  secretary,  acting  in  behalf  of  the 
company,  on  the  other,  and  was  approved  by  the  president ; 
the  contract  was  executed,  and  the  plaintiff  received  scrip  for 
his  shares,  with  the  regular  signatures  and  authentication  of  the 
president  and  secretary,  and  the  proper  entries  in  the  company's 
books. 

We  are  convinced,  that  the  company  could  never  have  set 
aside  this  transaction,  on  any  pretence  of  want  of  authority  in 
these  their  three  principal  officers.  The  facts  we  have  stated, 
would  be  perfectly  conclusive  against  any  such  attempt  on  the 
part  of  the  company.  The  implied  authority,  from  the  course 
of  business,  and  from  similar  acts  done  without  challenge  or 
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disaffirmance,  is  as  potent  as  an  express  resolution  of  the  board 
of  directors.  The  contract  was,  therefore,  valid  and  binding 
upon  the  company.  Was  it  any  less  valid  against  the  plaintiff? 
It  is  contended,  that  he  was  not  bound,  because  there  was  no 
express  authority  given  to  those  officers,  and  the  plaintiff  can- 
not be  held,  upon  one  implied  from  previous  acts,  which  were 
not  authorized  at  the  time,  and  which  could  at  any  time  have 
been  repudiated.  That  the  company  cannot  bind  him  upon  an 
apparent  authority  in  its  officers  to  contract,  when  in  fact  there 
was  no  real  authority. 

We  think  there  is  no  difficulty  on  this  subject.  The  practical 
good  sense  of  the  matter  is  this.  The  plaintiff  dealt  with  the 
three  principal  officers  of  the  company,  without  inquiring  into 
their  powers;  willing  to  act,  and  acting,  on  their  apparent 
authority  to  issue  stock  for  debts.  If  he  had  inquired  into  their 
authority,  and  fdund  it  to  be  implied  from  usage  and  acquies- 
cence merely,  and  had  chosen  to  proceed  with  the  exchange,  he 
could  have  held  the  company  boxmd.  He  cannot  now,  because 
he  omitted  to  inquire,  withdraw  from  the  contract,  on  finding 
that  they  had  such  implied  authority,  and  no  other.  In  any 
contested  point  of  authority  on  the  part  of  the  company,  it 
would  be  incumbent  on  him  to  prove  its  existence ;  and  proving 
a  power  implied  from  acts,  would  be  as  effective  as  the  most 
positive  authority  in  writing.  The  same  proof  must  be  valid 
against  him;  with  no  difference,  save  that  more  full  proof 
would  be  required  £rom  the  company  than  from  him,  to  estab- 
lish the  implied  power.  The  contract  for  the  exchange  of  the 
bonds  for  the  stock,  was  therefore  valid,  and  bound  both  parties. 

The  next  questions  arise  upon  the  transfer  book  of  consoli* 
dated  stock,  and  the  plaintiff  claims  that  the  contract  was  re- 
scinded by  the  company's  direction  on  the  morning  of  January 
Sd,  not  to  permit  transfers  of  this  species  of  stock  on  the  consoli- 
dated transfer  book. 

This  was  claimed  at  the  trial,  upon  the  ground,  among  others, 
that  the  defendants  had  been  guilty  of  a  constructive  fraud  in 
the  .transaction.  The  question  of  fraud  was  submitted  to  the 
jury,  and  they  have  negatived  it  by  their  verdict.  As  to  the 
misrepresentations  said  to  have  been  made  by  the  officers  of  the 
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company,  in  ignorance,  and  not  with  any  fraudulent  intent ; 
they  relate  first,  to  their  authority  to  issue  the  stock,  and  second, 
to  tfieir  assurance  that  it  might  be  transferred  on  the  book  of 
consolidated  stock.  As  to  the  first,  we  have  stated  our  conclu- 
sion that  they  had  authority.  The  assurance  as  to  the  transfer 
book,  was  not  made  by  either  of  the  officers  having  any  author- 
ity, real  or  apparent,  or  with  any  one  who  contracted  with  the 
plaintijSr.  But  if  it  had  been  made  by  the  latter,  there  was  no 
misrepresentation.  When  the  statement  was  made,  such  stock 
was  permitted  to  be  transferred  on  the  consolidated  book.  If 
the  plaintiff  had  any  right  to  rely  upon  their  promise  that  it 
should  continue  to  be  so  transferable,  it  at  most,  formed  part  of 
the  contract  between  the  parties,  for  a  breach  of  which  the  de- 
fendants would  be  liable  in  damages.  Their  omission  to  ap- 
prise him  of  their  determination  to  use  another  transfer  book 
for  this  species  of  stock,  may  also  have  been  the  ground  of  an 
action ;  if  it  prevented  him  from  re-exchanging  his  stock  for 
the  bonds,  within  the  time  stipulated  for  that  purpose.  We  do 
not  undertake  to  decide  whether  the  change  in  the  transfer  book 
made  any  difference  in  the  value  of  the  stock. 

In  every  aspect  of  the  case,  we  are  bound  to  say,  that  the 
contract  for  the  exchange,  was  a  valid,  executed  contract,  on 
the  second  day  of  January ;  unaffected  by  any  fraud,  actual 
or  constructive.  When  the  defendants  issued  and  delivered  to 
the  plaintiff  scrip  for  sixty  shares  of  stock,  they  performed  it,  so 
fiur  as  it  was  then  capable  of  execution.  If  the  defendants 
failed  to  fulfil  such  of  its  obligations  as  were  to  be  subsequently 
performed,  the  plaintiff  should  have  sued  them  for  the  breach. 
If  they  so  conducted,  that  they  prevented  him  from  availing 
himself  of  the  provision  for  a  re-exchange,  and  he  was  thereby 
injured,  he  had  his  appropriate  remedy,  in  an  action  on  the 
case  for  damages.  But  neither  of  these  events  avoided  the 
original  contract,  or  warranted  the  plaintiff  in  treating  it  as 
rescinded. 

We  have  discussed  these  points,  as  if  the  understanding  rela- 
tive to  the  transfer  book,  were  to  be  deemed  a  valid  and  sub- 
sisting portion  of  the  agreement  The  defendants  insist,  that  as 
the  agreement  was  reduced  to  writing  in  the  issue  of  the  shares 
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and  the  stipulation  for  re-ezchange,  no  evidence  of  the  alleged 
understanding  is  admissible.  We  do  not  intend  by  our  decision, 
to  sanction  the  introduction  of  the  testimony,  or  to  pass  upon 
the  question. 

Upon  the  whole,  we  are  satisfied  that  the  ruling  of  the  judge 
at  the  trial,  was  correct,  and  that  the  action  cannot  be  main- 
tained. 

Motion  for  a  new  trial  denied. 


Sherwood  and  Bowerman  v.  Ruogles. 


Hie  qaeotioD  of  lea-wortbiiMflh  m  a  matter  of  feet  to  be  decided  bj  tbe  jarj  oa  tiM 

evidence. 
There  ie  no  legal  prsenmption  that  a  Teeeel  ii  nnseawoithy,  ftom  the  feet  of  her 

lealdni^  within  a  few  honn  after  her  sailiag,  there  being  no  nnvraal  etrew  of 

weather. 
The  owners  of  a  Te«el  have  a  lien  upon  the  caigo,  for  the  proper  pnpoitioB  of  the 

general  aTeiage»  on  an  injury  to  the  Tend  by  the  perile  of  the  eea. 
The  ownen  remedy  againet  the  conngnee,  is  not  lost  by  the  letter's  xeoeiriag  the 

cargo  at  the  port  of  necesrity  and  forwarding  it  himself  to  its  destination. 
If  after  a  Tessel  is  disabled,  Uie  master  can  hi  a  reasonable  thnoi  commnaieate 

with  his  owneiSy  it  is  his  duty  to  do  so,  before  making  repain ;  and  saoh  dslay 

does  not  zeUere  the  owner  of  the  oaigo  from  oontribntion. 
It  is  fer  the  jury  to  say,  upon  all  the  circnmstances,  whether  the  delay  in  older  to 

commnnieate  be  reasonable. 
July  7, 8  ;  July  15, 1848. 

Assumpsit  for  average  on  a  cargo  of  turpentine,  tried  before 
the  Chief  Justice,  in  Ck^tober,  1847. 

The  plaintiffs  proved  the  shipment  of  1160  barrels,  on  board 
of  their  schooner,  the  Cornelia,  at  Swansborough,  North  Caro- 
lina, on  the  16th  September,  1845,  consigned  to  the  defendant 
at  New  York*  The  vessel  sailed,  September  22d.  The  next 
day,  about  three  hours  after  they  crossed  the  bar,  in  a  gale  of 
wind,  she  sprung  a  leak,  and  it  became  necessary  to  put  back. 
She  did  not  succeed  in  getting  into  S.,  and  finally,  on  the  2Mi, 
went  into  the  port  of  Beaufort.     There  the  cargo  was 
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chained,  and  the  vessel  hauled  up ;  a  survey  was  had,  and  re- 
pairs made  to  the  amount  of  $368.  She  was  then  taken  to  the 
wharf,  and  reloaded.  While  lying  there  in  October,  a  gale  of 
wind  and  heavy  sea  drove  her  upon  an  old  wharf  under  water, 
where  she  pounded,  and  again  leaked,  so  that  the  tide  ebbed 
and  flowed  in  her.  Another  survey  was  called,  and  the  master 
wrote  to  his  owners  in  New  York  for  advice.  They  advised 
him  to  go  on  with  repairs,  and  while  so  doing,  an  agent  of  the 
underwriters  came  on,  took  charge  of  the  vessel,  and  completed 
her  repairs. 

The  cargo  was  again  taken  on  board,  and  the  Cotnelia  sailed 
for  New  York  in  December,  1845.  Had  bad  weather,  and  in  a 
heavy  gale  on  the  12th  of  December,  off  Cape  Hatteras,  the 
vessel  was  so  far  disabled,  that  she  had  to  go  back  to  Beaufort. 
She  lost  some  of  her  deck  load,  her  small  boats,  and  one 
anchor  in  crossing  the  bar  ;  and  some  of  the  load  was  thrown 
overboard  to  ease  the  vessel.  Another  survey  was  called,  when 
extensive  repairs  were  advised.  The  master  wrote  to  bis 
owners  for  advice,  and  came  himself  to  New  York  directly  af- 
terwards. 

While  the  Cornelia  was  l3ring  at  Beaufort  in  October  and 
November,  there  was  no  suitable  vessel  to  be  had  there  to  bring 
on  the  cargo.  She  was  ultimately  repaired,  and  came  on  to 
New  York  in  the  spring  of  1846.  Mean  time,  the  defendant, 
by  agreement  with  the  owners,  sent  a  vessel  to  Beaufort  in 
January,  1846,  which  there  received  999  barrels  of  the  turpen^ 
tine  originally  shipped  on  the  Cornelia,  and  brought  it  to  him 
at  New  York. 

The  freight  payable  by  the  bill  of  lading,  signed  by  the  mas- 
ter of  the  Cornelia,  was  thirty-five  cents  per  barrel,  with  primage 
and  average  accustomed.  On  the  adjustment  of  the  average, 
made  by  a  broker,  the  amount  of  the  special  charges  against 
the  cargo,  was  $87  90,  and  of  the  general  average,  $643  71. 
The  defendant  furnished  the  broker  with  the  valuation  of  the 
cargo,  and  examined  the  statement.  He  refused  to  pay  the 
general  average  charged  to  the  cargo.  The  statement  was  sent 
to  the  underwriters.  The  plaintiffs  then  proved,  (the  evidence 
being  objected  to,)  to  show  defendant's  acquiescence  in  the 
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results  of  the  adjustment  of  average,  that  he  received  from  the 
underwriters,  the  amount  of  his  loss  and  general  average  on  the 
cargo  of  the  Cornelia,  in  August,  1846. 

The  defendant  claimed  that  the  vessel  was  unseaworthy,  and 
that  there  was  unreasonahle  delay  in  the  port  of  Beaufort,  to  his 
great  loss  in  the  value  of  the  cargo. 

The  judge,  in  charging  the  jury,  said,  the  first  ground  of 
defence  is,  that  the  1160  barrels  of  turpentine  composing  the 
cargo,  were  not  delivered  to  the  defendant  according  to  his 
contract  with  the  plaintiffs.  But  there  is  abundant  evidence  to 
show  that  this  property  did  come  into  defendant's  possession. 
It  is  shown  that  he  sent  a  vessel  for  it,  and  it  appears  from  his 
statement  to  Mr.  Johnson,  that  he  sold  it  at  two  dollars  and 
seventy-five  cents  per  barrel.  The  second  ground  of  defence 
is,  that  there  was  unreasonable  and  unnecessary  delay  on  the 
part  of  the  captain  in  the  port  of  Beaufort ;  that  this  delay  was 
unauthorized,  and  such  as  the  captain  had  no  right  to  make. 
But  it  is  not  the  rule  of  law,  that  the  captain  is  bound  to  pro- 
ceed immediately  to  repair  the  effects  of  a  storm,  without  waiting 
to  communicate  with  his  owners.  If  he  can  do  so  in  a  reason- 
able time,  it  is  his  right  and  his  duty  to  communicate  with 
them,  and  to  wait  for  advice.  If  the  jury  find  in  this  case,  a 
fair  exercise  of  that  right,  this  ground  of  defence  fails. 

But  the  main  ground  of  defence  is,  that  the  vessel  was  unsea- 
worthy.  This  is  a  matter  of  fact  to  be  decided  by  the  jury,  on 
the  evidence.  The  defendant's  counsel  has  relied  upon  the 
log-book,  protests,  and  surveys  made  at  the  time.  These,  though 
not  evidence,  have  been  admitted,  because  not  objected  to  by 
the  other  side.  K  she  was  not  fit  for  this  voyage,  and  therefore 
loss  occurred,  the  defendant  is  not  responsible  in  this  action. 

Defendant's  counsel  excepted  to  the  charge  of  the  Chief 
Justice  respecting  the  right  of  the  captain  to  wait  and  commu- 
nicate with  his  owners ;  and  requested  him  to  charge  the  jury, 
that  from  the  vessel  leaking  two  hours  after  she  sailed,  she 
must  be  presumed  unseaworthy,  unless  an  adequate  cause  for 
that  leak  i^shown  by  the  plaintiffs ;  and  that  no  such  cause 
has  been  shown,  and  that  the  fact  of  such  leak  has  been  proved 
by  legal  and  competent  evidence.    The  judge  assented  to  the 
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general  principle  of  law  laid  down  by  defendant's' counsel ;  but 
stated  that  the  question  whether  an  adequate  cause  had  been 
shown,  was  one  for  the  decision  of  the  jury. 

The  jury  rendered  a  verdict  for  the  plaintiffs ;  and  the  de- 
fendant moved  for  a  new  trial. 

H,  Ketchum,  for  the  defendant. 

F.  B.  Cutting,  for  the  plaintiffs. 

By  the  Court.  Vanderpoel,  J. — The  question  whether 
the  vessel  was  seaworthy,  was  purely  one  of  fact.  It  was  fairly 
submitted  to  the  jury,  and  they  have  found  that  she  was  sea- 
worthy. Barnum  testified,  that  in  1844  he  repaired  the  schooner 
for  the  plaintiffs  ;  that  he  cut  her  down  to  the  water's  edge,  put 
in  new  timbers,  new  ceiling,  new  outside  from  the  bottom  to  the 
rail ;  that  he  took  out  all  the  ceiling,  and  left  only  the  keel, 
stern,  stern-post,  and  a  few  floor  timbers.  He  says,  he  substan- 
tially rebuilt  her. 

The  witness  Newman  also  testified,  that  he  was  a  shipwright ; 
that  he  examined  the  schooner  Cornelia  about  eighteen  months 
ago,  at  the  request  of  Mr.  Johnson.  They  put  her  on  the  dock, 
and  the  witness  examined  her  to  ascertain  the  cost  of  .repairs. 
She  was  then  in  good  condition,  except  that  her  stem-post  had 
been  started. 

To  this  is  opposed  the  fact,  that  the  vessel  sprang  a  leak  so 
soon  after  the  commencement  of  the  voyage.  We  cannot,  on 
the  strength  of  this  fact,  assume  the  responsibility  of  overruling 
the  finding  of  the  jury.  Whether  the  vessel  was  seaworthy, 
was  peculiarly  a  question  ofJcuU.  We  cannot  say  that  there  is 
no  evidence  to  sustain  the  conclusion  to  which  the  jury  came ; 
and  cannot,  without  interfering  with  their  province,  and  viola- 
ting a  too  well  established  principle,  overrule  their  finding. 

2.  Another  point  taken  by  the  defendant  is,  that  the  testimony 
of  Thomas  Callendar  was  improperly  admitted.  He  testified, 
that  he  was  an  officer  of  the  Sun  Mutual  Insurance  Company, 
and  sometimes  acted  as  assistant  secretary ;  that,  on  the  22d 
day  of  August,  1846,  he,  for  the  company,  paid  the  defendant 
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$1237  66,  in  full  for  loss  and  general  arerage  on  the  cai^o 
of  the  schooner  Cornelia,  as  appeared  from  a  receipt  introduced, 
and  signed  by  the  defendant  Ruggles.  The  ground  on  which 
the  judge  at  the  trial  admitted  this  evidence,  is  correct.  It  was 
admissible  to  show,  not  that  the  defendant  was  liable,  because 
he  had  received  his  insurance,  but  to  show  that  he  had  acqui- 
esced in  and  admitted  the  principles  and  results  of  the  adjust- 
ment made  by  Johnson,  the  witness  who  made  the  adjustment 

3.  Another  ground  taken  by  the  defendant  is,  that  the  turpen- 
tine which  is  sought  to  be  made  contributory  to  the  plaintiffs 
indemnity,  was  never  delivered  to  the  defendant,  and  therefore 
is  not  subject  to  general  average.  In  Strong  v.  The  New  York 
Firemen^  Insurance  Company^  (11  John.  323,)  it  is  declared 
to  be  the  duty  of  the  master,  in  cases  proper  for  general  average, 
to  cause  an  adjustment  to  be  made  upon  his  arrival  at  the  port 
of  destination ;  and  it  was  held,  that  he  has  a  lien  upon  the 
cargo  to  enforce  payment  of  the  contribution.  Here,  the  schooner 
was  necessarily  detained  at  the  port  of  necessity,  for  more  than 
two  months.  The  defendant  becomes  impatient,  sends  on  a 
vessel,  and  brings  away  his  property.  Now,  he  contends,  that 
the  turpentine  was  not  delivered  to  him  according  to  his  con- 
tract with  the  plaintiffs,  and  that  it  is  not,  therefore,  subject  to 
general  average.  The  plaintiffs,  surely,  cannot  by  this  agency 
of  the  defendant,  lose  his  claim.  The  jury  have  found  that 
there  was  no  unreasonable  or  unnecessary  delay  in  the  port  of 
Beaufort ;  ahd  the  defendemt  could  not,  by  taking  his  property 
from  there,  when  the  schooner  was  being  repaired,  destroy  the 
plaintiffs  right  to  have  contribution  from  it 

No  error  was  committed  on  the  trial,  and  the  motion  for  a 
new  trial  is  denied. 
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Where  an  agent,  entmsted  with  a  negotiable  note  for  the  parpose  of  proenring  it 
to  be  disconnted,  pledged  it  with  a  stranger  for  money  loaned  to  him  for  his  own 
life,  at  nanrions  interest ;  Held,  that  the  transaction  being  illegal,  for  naary,  the 
lender  conld  not  retain  the  note  against  the  true  owner,  on  the  ground  that  he 
had  received  the  same  In  good  faith,  in  the  usual  counse  of  trade. 

Held  also,  that  the  disposal  of  the  note  by  the  agent,  was  tortious. 

The  agent  in  sneh  a  case,  is  a  competent  witness  for  his  principal  in  an  actioD 
brought  against  the  stranger  for  the  recovery  of  the  note. 

The  record  of  the  principal's  recovery,  will  not  be  evidence  for  the  agent  in  a  sub- 
■equent  suit ;  nor  will  he  be  liable  to  the  principal  for  the  costs,  if  the  ioit  be 
unsucceasfuL  His  interest  is  balanced,  and  the  usury  in  the  loan  to  hira,  does 
not  alter  the  case. 

Where  a  party  who  received  a  note,  on  a  tortious  misappropriation  by  an  agent, 
hot  without  notice  of  the  owner's  rights,  sold  it,  and  received  the  proceeds ;  and 
the  owner  subsequently  demanded  the  note  of  him  without  efibct ;  it  was  held 
to  be  sufficient  evidence  of  a  conversion. 

An  agent  on  receiving  sundry  notes  to  procure  them  to  be  discounted,  inmished 
his  post  dated  checks  to  his  principal,  intending  to  meet  them  with  the  proceeds 
of  the  notes  when  discounted.  Before  the  date  of  the  checks  arrived,  he  pledged 
the  notes  for  his  own  use ;  and  the  checks  were  not  paid.  He  subsequently 
paid  the  principal,  a  small  sum,  on  account.  In  an  action  by  the  principal 
against  the  pledgee,  for  one  of  the  notes ;  As/d,  that  the  agent,  on  tortionsly  dis- 
posing of  the  notes,  extinguished  any  lien  he  may  have  had  for  his  checks,  and 
that  no  lien  therefore  passed  to  the  pledgee  ;  and  that  the  pledgee  had  no  lien 
upon  the  note  for  the  payment  made  by  the  agent. 

A  party  callmg  a  witness,  may  satisfy  the  jury  from  facts  and  circumstances  stated 
by  the  witness  himself,  that  he  is  mistaken  in  some  of  his  statements  and  con- 
clusions, while  in  others  he  is  correct. 
July  5,  6  ;  July  15, 184a 

This  was  an  action  of  trover  fop  a  promissory  note  for 
$1593  94,  made  by  Wood,  Folger  &  Messer,  to  the  plaintiff, 
dated  April  13, 1845,  and  payable  at  six  months. 

Upon  the  trial,  the  following  facts  appeared  : 

For  two  years  prior  to  April,  1846,  one  Ray,  a  note  broker, 
had  been  in  the  habit  of  taking  business  paper  from  the  plaintiff 
for  the  purpose  of  procuring  it  to  be  discounted.  In  some  in- 
stances the  arrangement  was,  for  Ray  to  procure  it  to  be  dis- 
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counted  at  a  bank,  and  account  for  the  proceeds,  less  his  broker- 
age ;  in  others,  he  discounted  the  paper  himself,  taking  it  on  his 
own  account,  and  charging  such  commission  as  was  agreed 
upon.  In  both  modes,  it  was  the  practice  for  Ray,  on  receiving 
the  paper,  to  hand  his  checks  to  the  plaintiff  for  about  the  net 
amount,  dated  forward  so  as  to  conform  to  the  time  when  the 
latter  needed  the  avails,  and  to  the  time  when  Ray  would 
probably  be  enabled  to  have  the  paper  cashed,  or  otherwise  to 
meet  the  checks. 

On  the  30th  of  April,  1845,  the  plaintiff  delivered  to  Ray,  to 
be  discounted  for  the  plaintiff's  benefit,  six  notes  indorsed  by 
him  in  blank,  and  amounting  in  the  whole  to  $4826  17,  inclu- 
ding the  note  in  question.  The  plaintiff  desiring  to  use  the 
proceeds  on  the  10th  and  12th  of  May  ensuing,  Ray  on  receiv- 
ing the  notes,  delivered  to  the  plaintiff  his  three  checks,  two 
dated  May  10th,  for  $2000  and  $1800  respectively,  and  the 
other  dated  May  12th,  for  $850. 

It  was  a  severely  contested  question  of  fact  on  the  trial, 
whether  the  note  in  suit,  and  some  of  the  others,  were  delivered 
to  Ray  as  the  plaintiff's  broker,  that  he  might  procure  them  to 
be  discounted ;  or  were  discounted  by  Ray  himself,  being  taken 
on  his  own  account,  and  the  checks  given  in  payment  for  the 
same.  This  question  was  submitted  to  the  jury,  who  found 
that  the  note  in  question  was  delivered  to  Ray  as  agent  for  the 
plaintiff,  and  not  absolutely  and  as  Ray's  own  property  on  a 
sale  to  him.  It  is  therefore  deemed  unnecessary  to  state  the 
testimony  on  this  point  at  large. 

The  checks  given  by  Ray,  were  never  paid.  The  two  largest 
were  in  the  plaintiff 's  hands  at  the  time  of  the  trial ;  the  custody 
of  the  other  was  not  shown. 

Within  three  or  four  days  after  the  30th  of  April,  Ray  de- 
posited the  notes  he  had  then  received,  with  the  defendant,  who 
was  the  first  teller  in  one  of  the  city  banks ;  and  on  those  notes 
as  collateral  security,  received  from  the  defendant  $2000,  at  the 
time  he  left  them,  and  $1500  the  next  day.  By  a  long  subsist- 
ing arrangement  between  the  defendant  and  Ray,  the  former 
made  short  loans  to  Ray  from  time  to  time,  bearing  interest  at 
the  rate  of  one  per  cent,  a  month,  on  the  deposit  of  securities ; 
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and  if  the  loans  were  not  paid  at  matuirty,  the  defendant  had 
the  right  to  sell  the  collaterals  and  reimburse  himself.  The 
note  in  question  was  deposited  with  the  others,  and  the  advan- 
ces made  upon  them,  on  the  terms  of  this  arrangement 

On  the  23d  of  May,  1845,  the  defendant  delivered  the  note 
in  suit  to  a  broker,  with  instructions  to  sell  it  for  the  best  terms 
he  could.  The  broker  sold  it  on  the  29th  of  May,  and  paid  the 
proceeds  to  the  defendant.  On  the  6th  of  June,  the  plaintiff 
demanded  the  note  of  the  defendant,  who  replied  that  he  did 
not  hold  it,  and  declined  otherwise  to  answer  the  demand. 
Thereupon  this  suit  was  commenced. 

It  further  appeared,  that  on  the  12th  of  May,  Ray  paid  to  the 
plaintiff  $200,  on  account  of  the  notes  delivered  to  him  on  the 
30th  of  April,  and  in  a  settlement  made  after  this  suit  was 
commenced,  between  Ray  and  the  plaintiff  of  matters  prior  to 
April  30th,  and  embracing  three  of  the  six  notes  then  delivered, 
it  was  agreed  that  Ray  should  be  refunded  this  $200,  when- 
ever he  settled  for  the  other  three  notes,  including  the  one  in 
question. 

On  the  trial,  Ray  was  called  as  a  witness  on  the  part  of  the 
plaintiff,  and  was  objected  to  on  the  ground  of  his  interest  in 
the  event  of  the  suit.  The  objection  was  overruled.  After  he 
had  testified  and  stated  the  agreement  between  himself  and  the 
defendant,  under  which  the  notes  were  lodged  with  the  latter, 
the  objection  to  his  competency  was  renewed,  and  was  again 
overruled. 

This  witness  testified,  that  when  he  left  the  notes  in  suit  with 
the  defendant,  nothing  was  said  as  to  the  terms.  That  an 
agreement  had  been  made  as  to  terms,  on  his  first  dealing  with 
the  defendant,  and  that  such  course  of  business  had  continued 
as  long  as  he  dealt  with  the  defendant.  The  plaintiff  inquired 
what  that  agreement  was.  This  inquiry  was  objected  to  on 
the  ground,  that  proof  of  previous  usurious  loans,  was  not  ad- 
missible to  prove  the  loan  upon  this  note  usurious.  The  objec- 
tion was  overruled. 

The  defendant  moved  for  a  nonsuit,  which  motion  was  denied. 
The  judge  presiding  at  the  trial,  reserved  the  points  of  law 
arising  in  the  case,  and  submitted  to  the  jury  on  the  evidence, 
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the  single  question,  whether  the  note  in  controversy  was  deliv- 
ered by  the  plaintiff  to  Ray,  as  the  absolute  owner  thereof  on  a 
sale  to  him  by  the  plaintiff,  or  was  delivered  to  him  as  the  agent 
of  the  plaintiff  for  the  purpose  of  being  discounted  for  him. 
The  jury  by  their  verdict  found  that  the  note  was  delivered  to 
Ray  as  the  plaintiff's  agent  for  discount,  and  not  as  owner,  or 
on  a  sale. 
The  cause  now  came  on  for  argument  on  a  case. 

jP.  B,  Cuttingy  for  the  plaintiff. 

A,  P,  Man,  for  the  defendant. 

By  the  Court.  Sandford,  J. — The  objection  to  Ray's 
competency  as  a  witness  for  the  plaintiff,  was  pressed  with 
great  earnestness  on  the  argument,  and  if  well  founded,  is  fatal 
to  the  plaintiff's  case  ;  for  he  is  the  only  witness  to  some  facts 
without  which  the  action  cannot  be  maintained.  It  is  said, 
first,  that  Ray,  on  the  assumption  that  he  was  an  agent  and 
not  the  purchaser  of  the  note,  is  liable  to  the  plaintiff  for  the 
costs  of  the  suit,  in  the  event  of  the  latter's  failure.  But  this 
view  of  the  matter  is  clearly  erroneous.  Whatever  may  have 
been  the  misconduct  of  an  agent,  it  does  not  subject  him  to  the 
costs  of  an  unfounded  suit,  brought  by  his  principal  against  a 
stranger,  for  the  redress  of  the  injury.  (1  Greenl.  Ev.  §  396.) 
Next,  it  is  urged  that  Ray  is  identified  in  interest  with  the 
plaintiff;  a  recovery  by  the  latter  will  pay  his  debt  incurred  by 
the  perversion  of  the  note ;  that  his  interest  is  not  balanced,  be- 
cause he  has  an  absolute  legal  defence  on  the  ground  of  usury, 
to  any  suit  which  the  defendant  may  bring  against  him ;  and 
that  the  record  in  this  suit,  will  be  evidence  in  his  favor. 

As  to  these  propositions,  we  say,  first,  that  the  record  will 
not  be  evidence  either  for  or  against  him.  Such  a  consequence 
does  not  follow  firom  his  relation  to  either  of  the  parties.  To- 
wards the  plaintiff,  he  stands  as  a  wrongdoer,  in  the  disposal  of 
the  note.  Towards  the  defendant,  he  becomes  a  debtor  for  the 
money  advanced,  on  the  plaintiff's  recovering  the  amount  of 
the  note.    If  the  plaintiff  succeed  in  this  action,  and  collect  his 
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judgment,  and  should  then  sue  Ray  for  his  conversion  of  this 
and  the  other  notes,  it  is  true  Ray  could  show  in  mitigation  of 
damages,  that  the  plaintiff  had  received  the  amount  of  this 
note  of  the  defendant ;  but  he  would  prove  it  precisely  as  he 
could  prove  the  same  fact,  if  the  latter  on  the  demand  of  the 
note,  had  been  satisfied  that  it  belonged  to  the  plaintiff,  and  had 
then  paid  him  its  proceeds. 

It  is  an  instance  of  balanced  interest  in  the  witness.  {Mar- 
shall V.  Davis^  1  Wend.  109.)  Nor  is  this  affected  by  the  cir- 
cumstance, that  according  to  his  testimony,  the  transactions 
between  himself  and  the  defendant  were  usurious.  This  was 
expressly  decided  by  the  late  supreme  court,  in  Jackson  ex  denu 
Skinner  v.  Packard,  (6  Wend.  416.) 

The  authorities  cited  by  the  defendant  show,  that  where  the 
whole  credit  on  a  sale  is  given  to  one  person,  acting  ostensibly 
for  himself,  he  is  not  a  competent  witness  in  behalf  of  the  seller, 
to  fix  the  whole  or  a  part  of  the  debt  upon  another,  as  a  purcha- 
ser. They  do  not  apply  to  a  case  where  the  witness  is  liable 
for  the  whole  claim  at  all  events,  whether  the  one  party  or  the 
other  succeeds  in  the  suit  in  which  he  is  called.  We  have  no 
doubt  that  Ray  was  a  competent  witness  for  the  plaintiff. 

The  defendant  also  objected  to  testimony  of  the  agreement 
between  Ray  and  himself,  as  tending  to  show  former  usurious 
transactions  between  them.  This  testimony  was  admitted,  not 
to  prove  other  usurious  transactions,  but  to  show  on  what  terms 
the  note  in  suit  was  deposited ;  and  as  there  was  no  express 
agreement  made  at  the  time,  this  coiAd-only  be  shown  by  proof 
of  the  original  arrangement  under  which  this  affair  took  place. 

On  the  merits  of  the  case,  the  defendant  claims  protection  as 
a  purchaser  of  the  note  in  good  faith,  for  value.  It  is  not  alleged 
on  the  other  side,  that  he  had  any  notice  of  the  fact  that  Ray 
was  an  agent  and  not  the  owner  of  the  note  ;  but  it  is  insisted 
that  the  defendant  received  the  note  as  security  for  an  usurious 
loan,  and  that  having  taken  it  on  a  contract  made  in  violation 
of  the  law,  it  was  not  received  by  him  in  good  faith.  This  is 
a  point  of  some  moment,  in  the  law  of  commercial  paper.  It 
will  be  observed  that  there  was  no  sale  of  this  note  to  the  de- 
fendant.   If  there  had  been  a  sale,  there  would  have  been  no 
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difficulty.  It  is  undoubtedly  true,  that  the  defence  of  usury  is 
in  general,  personal  to  the  party  paying,  or  contracting  to  pay 
it.  But  the  principle  is  not  precisely  applicable  to  this  case. 
Here  the  defendant  sets  up  against  the  true  owner  of  a  note,  the 
great  doctrine  of  the  law  merchant,  that  the  holder  of  a  nego- 
tiable bill  or  note,  who  has  received  it  in  good  faith  for  value, 
before  its  maturity,  may  retain  it  against  the  whole  world. 
Now  the  good  faith,  is  a  vital  element  of  this  doctrine.  And 
can  that  be  said  to  have  been  done  in  good  faithj  or  in  the 
usual  course  of  trade,  which  is  done  contrary  to  the  positive 
prohibition  of  a  statute,  and  which  the  statute  declares  to  be 
void  ?  We  are  satisfied  that  it  cannot.  The  principle  is  settled 
in  RamsdeU  v.  Morgan^  (10  Wend.  574 ;)  and  it  is  therefore 
unnecessary  for  us  to  argue  the  question  at  large.  There  an 
auctioneer  made  advances,  on  usurious  interest,  upon  goods 
which  had  been  fraudulently  obtained  from  the  owners.  As 
he  was  ignorant  of  the  fraud,  he  could  have  retained  the  goods 
against  the  owner,  for  his  advances,  provided  they  were  made 
in  good  faith.  But  it  was  decided  that  the  usury  was  fatal  to 
his  claim  to  be  considered  a  bona  fide  purchaser. 

The  next  ground  of  defence  is,  that  the  plaintiff  did  not  show 
he  was  entitled  to  the  immediate  possession  of  the  note,  at  the 
time  he  brought  his  suit ;  because  Ray,  by  means  of  his  checks 
and  the  subsequent  payment  of  $200,  acquired  an  interest  in 
the  note,  or  a  lien  upon  it. 

As  to  this  point,  the  $200  may  be  laid  out  of  view  at  once, 
because  it  was  paid  after  Ray  had  parted  with  the  note  to  the 
defendant.  The  giving  of  the  checks  does  not  affect  the  ease. 
They  were  loaned  by  Ray,  with  the  intention  no  doubt  of  pay- 
ing them  at  maturity  out  of  the  proceeds  of  the  plaintiff's  notes, 
after  he  had  procured  them  to  be  discounted.  Being  post  dated, 
no  one  could  take  them  prior  to  their  maturity,  as  valid  com- 
mercial paper.  If  they  had  been  paid,  it  would  have  so  far 
discharged  the  plaintiff's  claim  for  the  tortious  disposal  of  his 
notes.  But  as  they  were  not  paid,  they  ceased  to  be  of  any 
importance.  They  availed  nothing  to  the  plaintiff,  and  if  <he:e 
ever  were  a  lien  in  Ray's  favor  in  respect  of  the  checks,  it  ceased 
when  he  transferred  the  notes  without  providing  for  the  pay- 
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ment  of  the  checks.  In  short,  the  only  pretence  for  asserting  a 
lien  by  reason  of  the  checks,  is  by  connecting  them  with  the 
notes  as  the  mode  by  which  the  proceeds  of  the  latter  were  to 
be  paid  to  the  plaintiff.  And  when  that  connection  was  severed 
by  the  wrongful  disposal  of  the  notes,  so  that  their  proceeds 
could  no  longer  be  used  to  pay  the  checks,  there  was  no  groifmd 
left  for  maintaining  a  lien. 

But  it  is  further  insisted  that  the  plaintiff,  before  bringing 
suit,  should  have  tendered  the  checks  and  the  $200  to  the  de- 
fendant. 

We  will  say  nothing  of  the  obstacles  to  this  claim,  arising 
from  the  facts  that  the  three  checks  were  given  in  respect  of 
six  notes,  and  the  $200  was  paid  on  account  of  three  notes ; 
while  this  suit  relates  to  one,  which  does  not  correspond  in 
amount  with  that  sum  or  with  either  of  the  checks :  and  the 
difficulty  is  not  the  fault  of  the  plaintiff.  But  we  go  further, 
and  say  that  we  perceive  no  reason  whatever  for  requiring  the 
plaintiff  to  tender  the  checks  to  the  defendant.  As  to  the  $200, 
it  was  paid  to  the  plaintiff  on  the  12th  of  May.  Whatever 
rights  or  interests  the  defendant  acquired  in  the  note,  were 
acquired  at  least  a  week  before  that  time.  He  therefore  had  no 
interest  in  the  $200 ;  which  can  be  regarded  only  as  a  payment 
made  by  Ray  on  account  of  the  plaintiff's  claim  against  him 
for  the  amount  of  the  notes. 

If  any  further  answer  to  the  lien  claimed  were  necessary,  it 
might  be  added,  that  the  defendant  having  parted  with  the 
note,  no  tender  was  necessary;  and  the  lien,  if  one  existed, 
would  only  avail  him  in  mitigation  of  damages.  {Saltus  v. 
Everett,  20  Wend.  267.) 

We  have  spoken  of  Ray's  disposal  of  the  notes  as  having 
been  tortious.  This  is  shown  by  Murray  v.  Burling,  10 
Johns.  172.  The  exception  mentioned  by  the  court  in  that 
case,  (on  page  176,)  does  not  apply,  because,  although  here  was 
a  general  authority  to  procure  the  note  to  be  discounted,  there 
was  none  to  pledge  it  on  usury  for  the  agent's  benefit.  (And 
see  Reynolds  v.  Shuler,  5  Cow.  323.) 

This  brings  us  to  the  point,  that  no  conversion  of  the  note  by 
the  defendant  was  proved.    The  £sicts  proved  were,  that  cm  the 
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6th  of  June,  the  plaintiff  demanded  the  note  of  the  defendant, 
without  obtaining  it  or  its  proceeds.  The  defendant's  answer 
to  the  demand  was,,  that  he  did  not  hold  the  note.  This  was 
true,  for  he  had  sold  it,  and  received  the  proceeds  a  week  before. 
The  case  of  Everett  v.  Coffin^  (6  Wend.  603,)  is  an  authority 
Chat  this  was  sufficint  evidence  of  a  conversion^  Much  of  the 
defendant's  argument,  and  most  of  his  authorities  on  this  point, 
are  inapplicable,  because  his  possession  of  the  note  was  tortious 
from  the  outset,  as  against  the  plaintiff. 

The  only  subject  remaining  to  be  examined,  is  the  verdict  oC 
Che  jury  oa  the  fact  submitted  to  them.  It  is  said  the  testimony 
shows  a  clear  and  perfect  sale  of  the  note  to  Ray ;  that  there 
was  no  conflict  of  evidence,  and  nothing  to  go  to  the  jury  ;  and 
at  all  events,  the  verdict  is  clearly  against  the  weight  of  evidence. 
All  the  testimony  on  the  subject  was  given  by  Ray,  and  is 
found  in  his  statements  and  the  papers  which  he  produced. 
And  it  is  very  true  that  his  direct  statements  were  distinct  and 
positive,  that  he  purchased  the  note  in  question.  There  wasi 
however,  much  developed  in  his  occupation,  in  the  nature  and 
course  of  his  business  with  the  plaintiff,  his  cotemporary  and 
subsequent  acts,  and  the  written  memoranda ;  which  indicated 
an  agency,  and  rebutted  the  idea  of  a  sale.  The  testimony  was 
conflicting,  and  the  judge  would  not  have  been  warranted  in 
withholding  its  consideration  from  the  jury.  He  submitted  ic 
Co  them,  with  the  instruction  that  a  party  calling  a  witness, 
was  not  bound  by  his  testimony  in  all  its  parts ;  but  might 
satisfy  the  jury  from  facts  and  circumstances  stated  by  the 
witness  himself  that  the  witness  was  mistaken  in  some  of  his 
statements  and  conclusions,  while  he  was  correct  in  others. 

This  instruction  was  perfectly  correct  in  point  of  law,  and 
was  proper  in  this  instance  to  prevent  the  jury  from  being  mis- 
led by  the  familiar  proposition,  that  a  party  cannot  impeach  his 
own  witness. 

We  have  considered  the  testimony,  and  find  no  sufficient 
cause  for  interfering  with  the  conclusion  of  the  jury.  We  are 
not  prepared  to  say  that  we,  as  jurors,  would  have  come  to  a 
different  conclusion ;  much  less  can  we  say  Ht  at  there  is  any 
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such  preponderance  of  evidence  as  to  authorize  us  to  set  their 

verdict  aside. 

The  plaintiff  is  entitled  to  judgment  on  the  case- 
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Keplevm  in  the  tUtinet,  may  be  brought  when  the  taking  was  tortious  ;  and  that 
form  of  action  does  not  adnit  the  original  poaeenion  of  the  defendant  to  have 
been  lawfiil. 

Where  one  claiming  the  right  to  bales  of  cotton  on  board  a  ship,  for  which  bills  of 
lading  have  been  signed,  demands  the  bills  of  lading,  it  is  a  safficient  demand  of 
the  cotton  which  they  represent 

The  charterer  of  a  vessel  cannot  withhold  goods  for  which  the  master  has  signed 
bills  of  lading  to  third  parties,  against  bona  fide  assignees  of  such  bills  for  valoe, 
on  the  ground  that  the  property  was  his  own,  and  the  bills  should  have  been 
signed  to  him. 

A  general  clerk  of  a  merchant,  who  trasisaots  the  ont-door  business  of  the  latter,  nego- 
tiates purchases  and  charter  parties  in  the  name  of  and  ratified  by  his  principal, 
and  prepares  and  piesenii  bills  of  lading  for  signature  on  shipping  property 
of  the  principal ;  has  no  authority  as  such  clerk,  or  as  commercial  agent,  to 
pledge  such  bills  of  lading,  or  to  receive  advances  on  the  faith  thereof. 

Snch  a  chief  clerk  is  in  no  sense  a  factor,  nor  is  he  entrusted  with  the  possession  of 
bills  of  lading,  within  the  factor's  act  of  1830.  That  statute  was  intended  to 
protect  advances  and  dealings  made  on  the  faith  of  the  ownership  of  the  property, 
and  not  on  the  faith  of  the  poesessien  of  the  paper  title,  or  the  evidences  of 
title. 
July  17 ;  July  27, 1848. 

Replevin  in  the  detinet^  for  two  hundred  and  twenty-one 
bales  of  cotton,  and  for  the  bills  of  lading  issued  for  the  same 
cotton  ;  one  set  being  for  136,  and  the  other  for  86  bales ;  tried 
before  Sandford,  J.,  June  8th,  1848. 

On  the  trial,  it  appeared  that  the  plaintiff,  a  Swedish  mer- 
chant in  New  York,  in  December,  1846,  departed  for  South 
America,  leaving  his  affairs  generally  in  charge  of  F.  Wissman, 
a  German  merchant,  in  whose  counting  room  the  plaintiff  kept 
his  office.    On  his  depatture,  he  gave  to  his  clerk,  M.  A.  Suber, 
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also  a  Swede,  certain  written  instructions,  among  other  things 
authorizing  Suber  to  open  all  his  letters,  to  forward  family  and 
private  letters  to  him ;  and  regarding  his  business  letters  as  to 
European  affairs,  to  ''  do  the  needful,  and  communicate  their 
contents  to  Mr.  Wissman,  whom  you  are  aware  holds  my  pro- 
curation for  transacting  them."   As  to  business  letters  connected 
with  the  house  in  South  America,  Suber  was  to  take  copies  and 
leave  with  Mr.  Moring,  who  was  to  attend  to  those  matters. 
As  to  letters  from  two  merchants  in  Yenteuela,  Suber  was  to 
leave  them  unanswered,  unless  some  business  matter  required 
prompt  action,  when  he  was  advised  to  consult  Mr.  Moring ; 
though  if  any  signature  were  requisite,  Mr.  Wissman  would 
have  to  attend  to  it.    Suber  was  to  correspond  with  the  plaintiff 
constantly  respecting  business.     Mr.  Wissman  would  furnish 
Suber  the  trifling  means  for  office  expenses.    There  were  in- 
structions as  to  keeping  the  books.    "In  shipping  goods  on  my 
own  account,  you  will  select  such  as  are  cheapest,  most  suitable, 
and  which  promise  best  according  to  former  shipments  and 
advices,  making  out  accounts  to  guide  Mr.  W.  in  his  opinion." 
Then  followed  specifications,  as  to  various  articles  of  commerce, 
among  which, — "  Cotton.   For  the  purchase  of  this,  Mr.  B.,  &c., 
is  the  most  reliable  person  to  intrust  with  the  purchase  of  a 
given  description,  if  you  are  not  judge  enough  yourself.    Yet 
Mr.  L.,  cotton  broker,  &c.,  would  also  do  you  justice,  if  left  to 
him."    Further  on,  "  Samples  of  suitable  cottons  are  also  at 
the  store  for  your  government.^'    Speaking  of  tobacco,  the  iji* 
structions  say, — ''Before  ordering  from  Baltimore  and  Rich- 
mond, it  will  be  necessary  previously  to  obtain  the  prices,  so  as 
to  enable  you  to  calculate  if  the  price  here  would  be  within 
Kmits."    Towards  the  conclusion, — "Of  course,  in  all  these 
matters  of  purchases,  charters  of  vessels,  and  every  thing  con- 
nected with  the  Swedish  and  European  trade,  you  will  always 
consult  Mr.  W.,  who  will  advise  you,  as  he  is  responsible  to  me 
for  a  good  and  faithful  execution  of  the  trust  I  have  placed  in 
his  hands  by  means  of  my  procuration."    The  power  to  open 
letters,  was  to  devolve  on  Wissman's  clerk,  Schenckberg,  if  any 
thing  should  happen  to  Suber.    These  instructions  were  volu- 
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minous  and  minute,  and  generally  of  such  a  oharacter  as  would 
be  addressed  to  a  a  merchant's  chief  clerk. 

The  authority  from  the  plaintiff  to  Wissman,  was  a  full  letter 
of  attorney  under  seal ;  accompanied  with  a  letter  of  instruct 
lions,  as  minute  and  nearly  as  long  as  those  given  to  Suber. 
The  letter  of  attorney  authorized  Wissman  to  superintend, 
manage  and  conduct,  all  the  plaintiff's  business  transactions 
and  correspondence,  to  and  with  all  persons  and  places  in 
Europe ;  to  receive  and  execute  orders  and  commissions ;  to 
draw  sind  accept  bills  of  exchange  ;  to  make  entries  and  give 
bonds  at  the  custom  house  ;  to  effect  insurances  and  charter 
parties ;  and  to  make  contracts  for  the  purchase  and  shipment 
of  goods  on  the  plaintiff's  private  account.  The  instructions 
requested  Wissman  to  consult  with  Suber  as  to  shipments  for 
private  account  and  upon  orders ;  and  stated  Suber  might  pur- 
chase, guided  by  W.'s  experience  and  advice.  They  requested 
W.  to  place  at  Suber's  disposal,  sums  not  above  $10  to  $15  at 
a  time,  for  counting  house  expenses. 

In  March,  1847,  Wissman,  acting  for  and  in  the  name  of  the 
plaintiff,  chartered  from  the  house  of  Grinnell,  Minturn  &  Co., 
in  New  York,  a  Swedish  barque,  of  which  they  were  the  agents, 
to  take  a  cargo  of  cotton  for  the  plaintiff  from  New  York  to 
Gothenburg  in  Sweden.  The  defendant  was  the  clerk  in  the 
house  of  G.,  M.  &  Co.,  intrusted  with  the  business  of  charter- 
ing vessels,  and  as  such,  called  on  Wissman,  and  proposed  to 
him  the  charter  of  the  vessel,  and  stated  the  terms.  After  two 
or  more  conferences,  and  considering  the  terms,  W.  instructed 
Suber,  (who  attended  to  the  plaintiff's  out-door  business  as 
clerk,)  to  take  the  barque  for  the  plaintiff.  Thereupon  G.,  M. 
&  Co.,  prepared  a  charter  party,  dated  March  27,  1847,  between 
them  as  agents  of  the  first  part,  and  the  plaintiff  of  the  second 
part,  chartering  the  barque  on  the  terms  stipulated,  and  sent  it, 
under  cover  to  Suber,  to  Wissman's  office.  Suber  examined  it, 
and  in  plaintiff's  name  returned  it  as  correct,  upon  which  G., 
M.  d:^  Co.,  executed  it,  and  sent  it  again  to  W.'s  office,  who 
signed  it  in  the  plaintiff's  name  as  his  attorney,  and  Suber 
attested  his  signature  as  subscribing  witness.  Before  the  formal 
charter  party  was  prepared,  Suber,  in  the  nfime  of  the  plaintiff, 
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signed  at  G.,  M.  &  Co.'s  oflSce,  a  brief  memorandum  of  the 
terms  which  had  been  agreed  upon,  drawn  up  by  the  defendant. 
The  plaintiff  and  his  agents  were,  by  the  charter,  to  have  the 
entire  freighting  of  the  barque. 

Wissman,  with  Suber's  aid  as  clerk,  in  the  month  of  April, 
1847,  bought,  paid  for,  and  shipped  for  the  plaintiff,  on  board 
the  barque,  1189  bales  of  cotton.  There  were  among  others^ 
one  lot  of  136  bales,  and  one  of  85  bales.  Suber  filled  up  the 
bills  of  lading  for  all  the  cotton  so  shipped,  and  left  them  with 
the  defendant  at  the  office  of  G.,  M.  &  Co.,  to  have  them  signed 
by  the  master.  Bills  of  lading  for  the  86  bales  were  signed 
and  delivered  to  Suber,  who  kept  them  in  his  desk  for  a  few 
days,  and  then  pledged  them  to  the  defendant  for  money  bor- 
rowed of  him  in  the  name  of  the  plaintiff.  These  bills  of 
lading  were  made  out  to  the  order  of  Mr.  C.  F.  Carlbom  of  Go- 
thenburg. Suber  afterwards  made  out  new  bills  of  lading  for 
the  85  bales,  in  the  name  of  the  defendant,  and  left  them  with 
him  to  be  signed  by  the  master,  for  his  security  for  the  loan  of 
$3000,  about  half  of  which  had  then  been  advanced.  The 
master  signed  these,  on  the  former  being  given  up.  When 
Suber  left  the  bills  of  lading  for  the  lot  of  136  bales  with  the 
defendant  for  signature,  (which  was  after  the  delivery  of  the 
bills  for  the  85  bales  as  security,)  he  borrowed  of  the  defendant 
further  sums  of  money,  and  pledged  those  bills  of  lading  as 
security  for  the  loan.  He  received  in  all,  $6000  in  different 
sums,  from  the  defendant,  on  the  security  of  the  two  lots  of 
86  and  136  bales.  For  the  136  bales,  Suber  never  had  in  his 
possession  the  bills  of  lading  after  they  were  signed. 

In  purchasing  the  cargo  for  the  barque,  Wissman  bought 
some  lots  personally,  but  nearly  all  were  purchased  by  S.  upon 
consultation  with  W.  Purchases  in  a  few  other  instances,  for 
shipment  by  other  vessels,  were  contracted  by  Suber  without 
consulting  W.,  but  were  afterwards  approved  by  him. 

When  Suber  obtained  the  money  of  the  defendant,  he  repre- 
sented to  the  latter  that  he  wanted  to  use  it  for  the  plaintiff,  to 
pay  for  cotton  already  bought  to  go  by  the  barque.  He  told 
the  defendant  it  was  not  best  to  mention  the  loan  to  any  one,  as 
it  would  be  disagreeable  to  Wissman  to  have  it  known.    That 
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W.  was  not  willing  to  advance  money  for  the  purchases  before 
he  could  draw  against  the  shipments,  and  so  refund  himself. 

In  fact,  no  part  of  the  money  received  by  Suber  from  the  de- 
fendant, was  applied  to  or  for  the  use  of  the  plaintiff;  but  it 
was  spent  by  Suber.  When  he  left  the  bills  of  lading  for  the 
85  bales  with  the  defendant  to  be  signed,  he  left  the  barque's 
receipts  for  that  lot ;  and  when  he  left  the  bills  for  the  136  bales 
with  the  defendant  as  security,  he  left  the  receipts  for  that 
quantity.  The  bills  of  lading  left  for  the  136  bales,  were  in 
blank  as  to  the  consignee,  and  so  made  for  the  defendant's 
security.  Wissman  knew  nothing  of  these  transactions  with 
the  defendant  till  the  last  day  of  April,  and  he  never  received 
bills  of  lading  for  those  two  lots  of  cotton.  On  calling  for  them 
from  Suber,  he  was  at  first  put  off;  and  the  next  day  Suber 
confessed  that  he  had  pledged  them  with  the  defendant  for 
advances,  and  lost  the  money  in  gambling.  W.  then  demanded 
the  bills  of  lading  of  the  defendant,  who  admitted  they  were  in 
his  possession,  but  refused  to  deliver  them  up.  W.  proposed  to 
give  him  security  that  his  rights,  if  any,  should  not  be  affected 
by  delivering  the  bills  to  him,  but  he  still  declined. 

There  was  some  testimony  in  defence,  tending  to  show  that 
after  the  plaintiff's  return  from  South  America,  in  July,  1847, 
he  disclaimed  the  purchase  of  the  136  bales ;  but  W.  testified 
they  were  bought  for  the  plaintiff's  account 

It  was  proved,  that  Suber  appeared  to  have  the  superintend- 
ence of  the  cotton  for  the  barque  while  it  was  being  pressed  and 
loaded. 

For  all  the  residue  of  the  cotton  shipped  by  the  barque,  the 
bills  of  ladmg  were  delivered  to  Wissman.  After  the  discovery 
of  Suber's  misconduct,  the  master  was  called  upon  by  W.  to 
sign  bills  of  lading  for  the  86  and  136  bales,  which  he  refused 
to  do,  because  he  had  already  signed  bills  for  the  same. 

The  checks  in  which  the  defendant  advanced  the  $6000  to 
Suber,  were  ten  in  number,  dated  from  the  14th  to  the  27th  of 
April,  in  amounts  from  $300  to  $1500. 

The  value  of  the  two  lots  of  85  and  136  bales,  at  the  time  of 
the  demand,  was  $10,651  10. 

The  defendant,  on  the  evidence  being  closed,  requested  the 
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judge  to  instruct  the  jury,  that  under  the  documentary 
adduced  on  the  trial,  Suber  was  authorized  to  act  as  the  factor 
or  commercial  agent  of  the  plaintiff;  and  that,  as  such  £9U^tor  or 
commercial  agent,  he  was  authorized  to  pledge  bills  of  lading 
in  his  hands,  for  money  advanced  or  negotiable  instruments 
given  to  him  thereon  by  the  defendant  in  the  course  of  business. 
The  judge  refused  to  give  the  instructions  requested,  and  the 
jury  rendered  a  verdict  for  the  plaintiff. 

J,  L.  Wendell^  for  the  defendant. 
F.  B.  Cutting,  for  the  plaintiff. 

By  the  Court.  Oaklet,  Ch.  J. — The  defendant  contends, 
that  he  has  a  right  to  hold  the  bills  of  lading  and  the  cotton  in 
question,  for  the  advances  which  he  made  to  Suber ;  and  the 
principal  question  in  the  cause,  is  whether  he  has  that  right. 

The  plaintiff  was  indisputably,  the  owner  of  the  whole  of  this 
cotton.  The  question  of  fact  as  to  his  ownership  of  the  parcel 
of  one  hundred  and  thirty-six  bales,  was  submitted  to  us  on  the 
evidence  contained  in  the  case.  We  have  examined  the  evi- 
dence, and  have  no  doubt  on  the  subject. 

The  first  objection  made  to  the  plaintiff's  recovery,  is  that 
there  is  no  proof  of  any  demand  of  the  property  from  the  de- 
fendant before  the  commencement  of  the  suit ;  and  that  a  de- 
mand was  necessary,  because  it  came  lawfully  into  his  pos- 
session. That  the  bringing  of  replevin  for  the  unlawful 
detention  of  property,  is  of  itself  an  admission  that  its  original 
possession  by  the  defendant,  was  lawful  and  not  tortious. 

There  are  two  answers  to  this  objection.  1.  The  cases  to 
which  we  were  referred  by  the  plaintiff's  counsel,  viz. ;  Cumr 
mings  V.  Vorcey  (3  Hill,  282 ;}  Pierce  v.  Van  Dyke,  (6  ibid. 
613 ;)  and  StiUman  v.  Squire,  (1  Denio,  327 ;)  establish  the 
position  that  replevin  in  the  detinet,  lies  where  the  taking  of  the 
property  was  tortious,  as  well  as  in  cases  where  the  wrong  con- 
sists in  its  detention  only. 

2.  Another  answer  is,  that  a  demand  was  proved.  The 
plaintiff's  agent,  Mr.  WissmaUi  demanded  the  bills  of  lading  of 
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these  two  parcels  of  cotton,  from  the  defendant.  The  bills  of 
lading  were  the  representatives  of  the  cotton,  the  evidences  of 
the  title  to  the  property ;  and  a  demand  of  those  evidences, 
was  a  demand  of  the  cotton  represented  by  them,  and  must 
have  been  so  understood  b^  the  defendant.  The  demand  is 
therefore  held  to  have  been  sufficient. 

Next,  it  is  insisted  by  the  defendant,  that  the  plaintiff  as 
charterer  of  the  vessel,  was  pro  hac  vice  the  owner,  and  could 
hold  the  cotton  laden  on  board  of  her,  and  need  not  deliver  it 
upon  the  bills  of  lading,  to  the  defendant  or  the  assignees  of 
those  bills ;  and  that  he  could  remove  the  captain  of  the  ship, 
if  he  were  obstinate  and  refused  to  withhold  the  cotton  on  the 
plaintiff's  order  to  retain  it. 

This,  we  must  say,  is  no  ground  at  all.  The  captain  had 
issued  bills  of  lading  for  these  two  lots  of  cotton,  to  the  defend- 
ant and  his  assignees  -,  which  enabled  the  defendant  to  dispose 
of  the  property  to  others  in  good  faith  for  value,  by  a  mere  in-  • 
dorsement  of  the  two  bills,  who  could  demand  the  cotton  from 
the  master  of  the  ship,  whoever  he  might  be,  and  could  hold  it 
by  virtue  of  the  bills  of  lading  against  any  direction  or  control 
of  the  plaintiff ;  and  it  is  very  likely  the  defendant  had  so  parted 
with  the  bills,  before  any  knowledge  of  the  difficulty  came  to 
the  plaintiff's  agent. 

The  main  question  in  the  cause,  is  whether  the  defendant 
can  hold  the  cotton  for  his  advances,  as  against  the  true  owner. 
And  in  considering  the  question,  we  are  to  regard  the  advances 
as  having  been  made  in  good  faith. 

It  is  said,  that  Suber  was  the  general  commercial  agent  of 
the  plaintiff  and  thereby  authorized  to  pledge  or  dispose  of  this 
property  for  the  advances  made  by  the  defendant  And  further, 
that  he  was,  as  agent,  entrusted  with  the  possession  of  the  bills 
of  lading ;  and  his  contract,  pledging  the  bills  to  the  defendant, 
for  the  payment  of  the  money  advanced  to  him  by  the  defend- 
ant, was  valid,  and  barred  the  plaintiff  from  a  recovery. 

On  this  subject,  it  is  clear  that  the  plaintiff's  letter  of  instruc- 
tions to  Suber,  affords  no  pretence  for  the  authority  ascribed  to 
him  as  the  plaintiff's  general  or  conunercial  agent.  Those  in- 
structions are  very  limited  in  their  character.    They  doubtless 
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grew  out  of  the  fact  that  Suber,  as  well  as  the  plaintiff,  was  a 
Swede,  and  Wissman,  the  plaintiff's  agent,  was  a  Gennan,  un- 
acquainted with  the  language  in  which  much  of  the  plaintiff's 
foreign  correspondence  was  conducted;  and  it  thus  became 
necessary  to  have  it  interpreted  to  Wissman ;  and  Suber 
was  therefore .  deputed  to  receive  and  examine  the  plaintiff's 
letters,  keep  those  which  were  of  a  private  nature,  and  furnish 
to  Wissman  the  contents  of  the  business  letters. 

The  case  furnishes  no  evidence  of  a  general  authority  in 
Suber  to  act  for  the  plaintiff,  or  of  any  acts  of  Suber  which 
were  known  to  the  defendant,  from  which  he  could  infer  that 
Suber  had  such  authority. 

The  other  ground  upon  which  the  defence  is  attempted  to  be 
sustained  is,  that  Suber  was  in  possession  of  the  bills  of  lading 
of  the  cotton,  having  been  entrusted  with  the  same ;  and  that 
he  could  dispose  of  them  under  the  act  of  1830,  relative  to 
factors,  &C.J  to  the  defendant  acting  in  good  faith,  on  the  strength 
of  such  possession. 

This  ground,  in  our  opinion,  entirely  fails.  A  clerk  is  not 
within  the  statute  at  all.  Suber  was  not  a  factor  in  any  sense 
of  the  word,  or  an  agent  for  the  sale  of  this  property.  He  had 
no  control  at  all  of  the  cotton,  nor  was  he  entrusted  with  the 
possession  of  the  bills  of  lading,  in  any  other  manner  than  any 
clerk  or  porter  is  entrusted  to  whom  bills  of  lading  are  handed 
to  be  carried  from  a  shipper's  office  to  the  master,  or  vice  versa. 
Indeed,  if  Saber  had  been  a  factor,  the  defendant  could  not 
hold  the  cotton  for  his  advances,  because  he  knew  from  the 
Inlls  of  lading,  that  Suber  was  not  the  owner  of  the  property. 
The  act  of  1830  was  made  for  the  protection  of  those  who  desdt 
with  a  factor  in  ignorance  of  his  not  being  the  true  owner. 
This  is  well  settled  by  the  case  of  Stevens  v.  Wilson^  (6  Hill, 
612,  and  in  error,  3  Denio,  472,)  cited  by  the  plaintiff's  counsel. 
The  statute  was  intended,  (as  this  case  decided,)  to  protect 
advances  and  dealings  made  on  the  faith  of  the  ownership  of 
the  property,  and  not  on  the  faith  of  the  possession  of  the  paper 
title,  or  the  evidences  of  title. 

In  this  case,  if  Suber  were  to  be  deemed  a  factor  of  the  plain- 
tiff, yet  the  defendant  knew,  or  ought  to  have  known,  that  he 
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was  not  the  owner  of  the  cotton.  On  this  point  also,  there  it 
no  room  for  donbt ;  and  we  must  give  judgment  for  the  plaintiff 
for  the  value  of  both  parcels  of  cotton. 


Child  and  others  v.  The  Sun  Mutual  Insurance  Company. 

An  abandonment  of  a  cargo  insured,  in  order  to  be  effectual,  must  be  warranted  by 
the  state  of  things  actually  existing  when  it  is  made.  And  if  made  on  informa- 
tion warranting  an  abandonment,  and  was  not  accepted  when  made ;  it  will 
not  be  valid,  if  it  afterwards  appear  that  such  information  was  erroneous,  and 
there  was  in  fact  no  technical  total  loss. 

80,  where  a  whaling  vessel  was  stranded  and  lost,  and  on  receiving  informatioii  of 
the  disaster,  the  owner  of  the  vessel  and  cargo  gave  notice  of  abandonment  to 
the  underwriters ;  and,  after  subsequent  advice  of  the  safety  of  part  of  the  cargo, 
gave  a  ftirther  notice  of  abandonment ;  but  prior  to  the  first  notice,  nearly  the 
whole  cargo  had  been  saved,  and  had  arrived  at  an  intermediate  port ;  and  there 
had  been  no  notice  or  act  on  the  part  of  the  underwriters  accepting  the  aban- 
donment ;  it  was  held,  that  it  was  not  a  valid  abandonment  of  the  cargo,  and 
that  the  profit  arising  from  a  sale  of  the  saved  portion  of  the  cargo,  and  the 
investment  of  the  proceeds  in  coflTee,  at  the  intermediate  port,  belonged  to  the 
assured,  who  were  entitled  to  claim  for  a  partial  loss. 
July  14 ;  July  37, 1848. 

Assumpsit,  on  a  policy  of  insurance  on  the  cargo  of  the 
whaling  ship  Galen.  The  ship  sailed  from  Warren,  Rhode 
Island,  in  December,  1842.  On  her  return  home,  in  February, 
1846,  she  was  stranded  at  Fox  Bay,  in  the  Falkland  Islands, 
and  was  totally  lost  At  that  time  she  had  on  board  327  barrels 
of  sperm  oil,  1400  barrels  of  whale  oil,  and  8  barrels  of  black 
fish  oil.  The  cargo  was  almost  all  saved,  subject  to  various 
expenses,  and  was  shipped  to  Rio  Janeiro,  where  it  arrived  pre- 
vious to  September  17th,  1846. 

On  the  19th  of  September,  1846,  the  plaintiffs  having  received 
a  report  of  tlie  stranding  of  the  Galen,  addressed  from  WarreUi 
R.  I.,  to  the  defendants  and  the  other  underwriters  on  the  vessel 
and  cargo,  a  letter  stating  the  report,  that  there  was  no  proba- 
Ulity  of  her  being  got  off,  and  thereby  abandoning  the  vessel 
and  cargo  to  the  insurers,  claimed  fw  « total  loss  as  insured. 
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Prior  to  November  16th,  1846,  the  plaintifls  received  from 
their  agents  at  Rio  Janeiro,  Maxwell,  Wright  A  Co.,  a  letter, 
stating  the  arrival  there  of  the  captain  of  the  Galen,  that  he  had 
shipped  to  Rio  some  350  casks  of  whale  and  sperm  oil,  which 
had  arrived  to  the  consignment  of  a  grocer  there,  and  were  sold 
conformably  to  the  U.  S.  Consul's  instructions,  at  the  fair  rate 
of  1250  reals  per  gallon.  That  the  captain  would  have  the 
proceeds  paid  over  to  M.,  W.  io  Co.,  but  as  the  oil  was  subject 
to  very  heavy  charges,  they  could  not  as  yet  make  any  correct 
estimate  of  its  probable  amount.  That  the  captain  had  to  con- 
sign to  the  grocer,  in  order  to  procure  the  vessel  in  which  it 
came.  And  that  M.,  W.  ic  Co.  would  have  made  the  neces- 
sary documents  for  the  underwriters,  and  keep  the  plaintiffs 
advised  of  the  business. 

On  receiving  this  communication,  the  plaintiff's  at  Warren, 
wrote  another  letter  to  all  the  insurers  of  the  Gralen  and  cargo, 
dated  November  16th,  1846,  in  these  words : 

"  Since  our  letter  of  the  19th  Sept,  advising  of  the  abandon- 
ment of  the  ship  Galen  and  her  cargo  to  the  insurers,  we  have 
received  intelligence  confirming  the  rumor  of  the  loss  of  said 
ship,  upon  the  strength  of  which  said  abandonment  was  made. 

"  We  have  now  to  advise  the  entire  loss  of  the  Galen,  at  Fox 
Bay,  Falkland  Islands,  in  February  last,  and  the  shipment  of 
the  portion  of  the  cargo  which  was  saved,  to  Rio  Janeiro,  where 
it  had  arrived  previous  to  Sept  last,  and  300  barrels  sperm  oil 
has  been  re-shipped  to  N.  York,  and  the  balance,  whale  oil, 
having  been  sold  at  Rio,  (at  a  very  fair  rate,)  the  proceeds 
(amount  unknown,)  will  be  remitted  in  coffee  to  N.  Y.,  consigned 
to  us. 

"  We  desire  to  know  what  disposition  you  will  have  made  of 
this  property,  and  unless  advised  to  the  contrary,  we  shall  im- 
mediately, upon  its  arrival  in  this  country,  dispose  of  it  for  the 
benefit  of  all  concerned. 

"  The  sperm  oil  comes  forward  in  the  brig  Camilla,  and  the 
coffee  in  the  brig  Louisa  Beaton,  both  which  vessels  Would  pro> 
bably  sail  about  the  first  October,  from  Rio,  as  we  are  advised 
by  Messrs,  Maxwell, Wright  &  Co.,  of  that  city,  and  presuming 
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you  will  prefer  risking  your  interest  in  the  property,  we  shall 
not  effect  insurance  upon  it,  unless  requested  so  to  do. 
"  N.  B. — The  protest  has  not  yet  come  to  hand." 

All  the  oil,  except  the  sperm,  was  sold  at  Rio,  and  the  pro- 
ceeds paid  hy  the  master,  to  Maxwell,  Wright  &  Co.,  who  in- 
vested the  same  in  1252^  bags  of  coffee,  and  shipped  the  coffee 
to  New  York  and  Boston,  on  the  5th  and  20th  of  October,  1846, 
consigned  to  the  plaintiffs.  They  forwarded  to  the  latter,  their 
account  current  with  the  captain  for  the  ship's  owners,  and  an 
invoice  of  the  coffee.  The  plaintiffs  received  the  coffee,  sold  it, 
and  retained  the  proceeds.  There  was  a  profit  on  the  sale  of 
the  coffee.  The  sperm  oil  saved,  being  about  300  barrels,  was 
shipped  to  New  York,  and  also  came  to  the  hands  of  the  plain- 
tiffs. 

On  the  2d  of  January,  1847,  the  plaintiffs  delivered  to  the  de- 
fendants, the  preliminary  proofs  of  interest  and  loss.  On  the 
20th  of  July,  1847,  at  New  York,  they  addressed  a  letter  to  the 
defendants,  as  follows : 

<<  To  avoid  misunderstanding  on  the  subject  of  the  prelimi- 
nary proofs  in  the  case  of  the  Galen  cargo  policy,  we  beg  leave 
to  draw  your  attention  to  the  proofs  of  interest  and  of  loss  de- 
livered to  you,  namely,  a  copy  of  the  register  lately  delivered,  a 
protest  and  survey  delivered  in  January  last,  copies  from  the 
captain's  journal  of  the  cargo  on  board,  bills  of  lading  from  the 
Fox  Islands,  by  the  Dispatch,  July  23,  1846,  of  173  casks  oil ; 
by  the  Manney,  July  31, 1846,  of  265  casks  oil,  to  Rio  de  Ja- 
neiro ;  and  the  bills  of  lading  of  coffee,  proceeds  of  said  oil,  by 
the  Louisa  Beaton,  October  6, 1846,  for  474  bags ;  by  the  Pil- 
grim, for  778 J  bags,  October  20,  1846 ;  together  with  all  the 
bills,  accounts,  sales  and  invoices,  with  the  statement  of  loss, 
by  Welbaskie  &  Graham,  of  our  claim. 

"  These  were  all  delivered  in  February  last,  at  your  ofice, 
and  to  them  we  shall  refer  as  preliminary  proofs  of  interest  and 
of  loss,  as  far  as  they  may  be  material,  of  which  please  to  take 
notice.  The  papers  are  left  with  our  attorney,  D,  Lord,  where 
they  may  be  consulted,  if  need  be." 

The  various  documents  relating  to  the  adventure  being  laid 
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before  despecheurs  by  the  plaintiffs,  they  made  a  statement  of 
the  plaintiff's  claim,  by  which  it  appeared,  on  the  fifth  Fe- 
braary,  1847,  to  be  $2,136  87. 

If  the  insurers  were  entitled  to  the  benefit  of  the  profit  on  the 
sale  of  the  coffee,  in  which  the  proceeds  of  the  oil  sold  at  Rio, 
were  invested,  it  was  agreed  that  this  statement  of  the  loss  was 
incorrect  Otherwise,  it  was  admitted,  for  the  purposes  of  the 
trial,  that  the  statement  was  correct^  subject,  however,  to  ad- 
justment. 

There  was  no  proof  of  any  express  assent  of  the  defendants 
to  the  abandonment,  nor  of  any  act  indicating  their  acceptance 
of  the  same. 

The  defendants  insisted  that  the  plaintiffs  having  abandoned 
the  cargo  to  them,  they,  from  that  time,  became  substituted  in 
the  plaintiff's  right  to  the  property,  or  its  proceeds,  or  reinvest* 
ments,  according  to  the  proportion  covered  by  their  policy. 

The  plaintiffs  insisted  that  the  letters  of  19th  September,  and 
16th  November,  1846,  respectively,  did  not  show  a  valid  right 
to  abandon,  and  also,  that  at  each  of  those  dates,  the  property 
insured  had  been  relieved  from  the  peril  on  which  the  attempt 
to  abandon  was  predicated,  so  that,  the  letters  of  abandonment 
were  not  effectual,  and  therefore  the  underwriters  were  not  en- 
titled to  the  substitution  by  them  claimed. 

A  verdict  was  taken  subject  to  the  opinion  of  the  court. 

D,  Lordj  for  the  plaintiffs. 

EL  Ketchum^  for  the  defendants. 

By  the  Court.  Yandbrpoel,  J. — ^This  case  is  somewhat 
peculiar.  The  defendants  seek  to  hold  the  plaintiffs  to  their 
abandonment  of  the  cargo,  which  forms  the  subject  of  the  ac- 
tion, and  insist  that  the  plaintiffs  having  abandoned  the  prop- 
erty to  them,  they,  from  that  time,  became  substituted  to  it  or 
its  proceeds  in  the  plaintiff's  right,  according  to  the  proportions 
covered  by  their  policy. 

The  plaintiffs,  on  the  other  hand,  insist,  that  the  letters  of  the 
19th  September,  and  November  16, 1846,  respectively,  did  nol 
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show  a  valid  right  to  abandon,  and  also,  that  at  each  of  those 
dates,  the  property  insured  had  been  relieved  from  the  peril  on 
which  the  attempt  to  abandon  was  founded,  so  that  the  aban- 
donment was  not  effectual,  and,  therefore,  the  underwriters  were 
not  entitled  to  the  substitution  claimed  by  them. 

The  whole  case  depends  upon  the  legal  effect  of  the  at- 
tempted abandonment. 

When  the  assured  makes  an  abandonment,  and  the  under- 
writer  accepts  it,  it  is  binding  on  the  parties.  So  far  as  it  re- 
spects the  rights  of  the  assured,  an  acceptance  of  the  aban- 
donment is  not  necessary.  If  made  in  due  form,  and  for  suffi- 
cient cause,  it  transfers  the  subject,  and  perfects  the  right  of 
the  assured  to  recover  for  a  total  loss,  although  it  is  not  ac- 
cepted by  the  insurers.  (2  Phillips  on  Ins.  400.)  The  under- 
writer is  not  construed  by  his  silence  merely,  to  accept  the  aban- 
donment He  is  not  bound,  says  Justice  Story,  in  Peele  v. 
Merchants  Insurance  Co.,  to  signify  his  acceptance.  If  he 
says  nothing  and  does  nothing,  the  proper  conclusion  is,  that  he 
does  not  mean  to  accept.    (2  Phill.  401.) 

The  two  letters  of  abandonment  were  written  in  Rhode 
Island,  when  the  plaintiffs  could  not  have  known  the  real 
£Eu^ts,  as  they  were  afterwards  shown  to  have  existed.  It  is  a 
well  established  rule,  that  the  right  to  abandon,  is  to  be  tested 
by  the  actual  facts  at  the  time  of  the  abandonment,  and  not 
upon  the  state  of  the  information  received.  (3  Kent's  Comm. 
326  ;  Church  v.  Bedient,  1  Caines'  Cases  in  Error,  21 ;  Depau 
V.  Ocean  Insurance  Co^  6  Cow.  63 ;  Dutilh  v.  Gatliff,  4  Dal- 
las, 446 ;  2  Wash.  C.  C.  Rep.  64.)  The  assured  may  act  upon 
the  best  information  they  can  get,  as  to  the  state  of  the  ves- 
sel or  the  cargo,  but  as  Chancellor  Lansing  said  in  HaUett  v. 
Peyton,  (1  Caines'  Cases  in  Error,  40,)  <<  if  the  information  is 
either  totally  imfounded  or  materially  variant  from  the  truth, 
it  would  be  a  strange  position  to  maintain,  that  its  resemblance 
should  be  preferred  to  the  truth  itself."  There  must  be  an  ac- 
tual total  loss,  or  one  in  the  highest  degree  probable,  to  Justify 
an  abandonment  of  the  cargo.  {Anderson  v.  WaUis,  2  Maule 
&  SeL  240 ;  I&mt  v.  Boyal  Exchange  Assurance  Co.,  6  ibid, 
47;  2  Camp.  N.  P. 694.) 
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We  are  of  opinioD,  that  as  the  defendants  did  not  accept  the 
abandonments  made  by  the  plaintiffs;  and  the  facts  subse- 
quently discovered,  showed  there  was  no  ground  for  it;  they  did 
not  acquire  the  plaintiff's  right  to  the  oil,  or  its  proceeds  or  re- 
investments. The  judgment  must  be,  as  for  a  partial  loss ;  as 
there  waa  no  binding  abandonment  of  the  property  to  the  de- 
fendants. 


The  People  v.  Falconer  and  Downing,  impleaded  with 

Sackett  and  another. 

In  ft  rait  apon  an  adminiatraton  bond,  the  rareties  will  not  be  permitted  to  deny 
that  the  annogate  taking  the  bond  and  i«niiig  the  letteii  of  adminiitcatieii^  had 
jnriadlctjon  of  the  eaae. 

It  ii  not  neceaaary  in  the  declaration  to  aet  forth  the  aenrice  of  the  Tarioni  pio- 
ceaMi,  and  the  mlnnte  and  formal  proceedinga,  preliminary  to  the  making  of 
each  Older  or  decree  by  the  rarrogate. 

A  connt  atating  the  iasning  of  the  lettera,  the  ezecntion  of  the  bond»  that  the  ad* 
miniatraton  became  poaaeawd  of  aateta,  that  they  were  required  to  acooont  by 
an  order  of  the  annogate,  and  did  account  before  him,  that  he  decreed  a  balance 
in  their  hands,  and  ordered  it  to  be  paid  over  to  the  diatributeee  in  apecified 
auma,  that  the  adroinistratoia  neglected  to  pay  and  to  comply  with  the  oideia 
whereby  the  bond  waa  forfeited,  and  that  the  auirogato  by  an  order  directed  it 
to  be  praaecated ;  waa  held  auffieient  on  general  demaner. 

It  waa  alao  held  that  the  connt  need  not  aver  an  application  by  the  diatribatee  to 
the  annogate  to  haye  an  order  made  for  proaecnting  the  bond. 
July  14th,  Jnly  37th,  184a 

Demurrer  by  the  sureties,  in  an  action  of  debt  on  an  admi- 
nistrators bond. .  The  declaration  set  forth,  the  execution  of  the 
bond  in  the  city  of  New  York,  by  J.  Raymond,  W.  H.  Sackett, 
and  the  defendants,  Downing  and  Falconer,  dated  May  27th, 
1844,  with  a  condition,  that  if  J.  Raymond  and  Sackett  should 
faithfully  execute  the  trust  reposed  in  them,  as  administrators 
of  all  and  singular  the  goods,  chattels  and  credits  of  Henry 
Raymond,  late  of  Woodbridge,  in  the  state  of  New  Jersey,  de- 
ceased, and  should  obey  all  orders  of  the  surrogate  of  the 
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county  of  New  York,  touching  the  administration  of  the  estate 
committed  to  them,  then  the  obligation  was  to  be  void.  The 
declaration  next  averred,  that  after  the  execution  of  the  bond, 
and  on  the  same  date,  letters  of  administration  were  issued  ac- 
cordingly to  Sackett  and  J.  Raymond,  by  the  surrogate  of  New 
York.  It  then  assigned  breaches,  first,  that  Sackett  and  J. 
Raymond,  or  one  of  them,  converted  to  their  own  use,  assets  of 
the  estate  of  the  intestate,  which  came  to  their  hands  as  such 
administrators,  to  the  amount  of  $4000,  in  violation  of  the  trust 
so  reposed  in  them. 

Second.  That  after  the  execution  of  the  bond,  and  after  the 
expiration  of  eighteen  months,  the  administrators  were  required 
to  render  an  account  of  their  proceedings,  by  an  order  of  the 
surrogate  of  the  county  of  New  York ;  and  that  thereupon 
they  did  account  before  such  surrogate,  in  September,  1846. 
That  such  proceedings  were  had  upon  such  accounting,  that 
the  surrogate  adjudged  and  decreed,  on  the  16th  of  September, 
1846,  that  Sackett,  one  of  the  administrators,  had  in  his  hands 
of  the  assets  of  the  estate  of  H.  Raymond,  a  balance  of  $1986 
40,  and  by  the  same  decree,  the  surrogate  ordered  Sackett  to 
pay  one-third  of  such  balance,  being  $662  13,  to  Fanny  Ray- 
mond, the  widow  of  the  intestate,  as  and  for  her  distributive 
share  of  the  estate.  That  Sackett  has  not  obeyed  the  order, 
and  he  has  not  paid  that  sum  to  Mrs.  Raymond. 

Third.  That  the  surrogate,  at  the  same  date,  made  another 
decree,  by  which  he  ordered  Sackett  to  pay  to  James  Ray- 
mond, two-thirds  of  the  balance  so  decreed  against  him,  being 
$1324  26,  which  he  has  also  omitted  to  do.  By  reason  of  which 
breaches,  the  bond  became  forfeited. 

Fourth.  That  thereupon,  on  the  30th  of  January,  1847,  the 
surrogate  of  the  county  of  New  York,  did  order  and  direct  the 
bond  to  be  prosecuted ;  and  according  to  the  provisions  of  the 
statute,  an  action  has  accrued  to  the  plaintiffs,  &c. 

The  defendants,  Downing  and  Falconer,  demurred  to  the  de- 
claration on  various  grounds,  which  are  mentioned  in  the  opinion 
of  the  court. 

F.  IHUou  and  /•  L.  WhUe^  for  the  defendants. 
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Jan.  MUleTj  for  the  plaintiffs. 

By  the  Court.  Sandforo,  J. — The  first  ground  of  de- 
murrer is,  that  the  declaration  fails  to  show  that  the  surrogate 
of  New  York  had  jurisdiction  of  the  administration  of  Henry 
Raymond.  It  appears  that  he  was  domiciled  in  New  Jersey, 
and  there  is  no  allegation  that  he  left  assets  in  this  city. 

We  think  a  very  plain  answer  to  this  objection  is  to  be  found 
in  the  bond  executed  by  the  parties,  in  which  they  became 
bound  for  their  principal's  faithful  execution  of  the  trust  reposed 
in  them  as  administrators  under  the  appointment  of  the  surro- 
gate of  the  county  of  New  York,  and  for  their  obedience  to  all 
his  orders  touching  such  administration,  ft  would  be  strange 
indeed,  if  the  sureties  in  an  administration  bond,  after  enabling 
their  principal  to  possess  himself  of  the  personal  estate  by  its 
execution,  should  be  permitted  to  avoid  its  obligation,  upon  the 
plea  that  the  officer  granting  the  letters  and  receiving  the  bond, 
had  no  jurisdiction  of  the  subject  matter.  The  execution  of 
the  bond  precludes  both  principals  and  sureties  from  gainsaying; 
the  surrogate's  jurisdiction,  in  any  proceedings  for  the  assets 
which  the  appointment  and  bond  have  enabled  the  principal  to 
receive.  (See  Pritchett  v.  The  People^  1  Oilman's  R.,  Illinois, 
625 ;  Morse  v.  Hodsdon^  6  Mass.  314.) 

It  is  sufficiently  averred  in  the  declaration,  that  letters  of  ad- 
ministration were  issued  to  Sackett  and  James  Raymond,  and 
that  by  virtue  of  those  letters,  they  received  a  large  amount  of 
assets  of  the  intestate. 

The  next  objection,  which  embraces  several  specifications  in 
the  demurrer,  is  that  the  declaration  does  not  show  the  facts 
necessary  to  give  the  surrogate  jurisdiction  to  have  made  the 
orders  to  account,  to  pay  over,  and  for  the  prosecution  of  the 
bond. 

The  defendants  attorney  seems  to  have  supposed,  that  it  was 
necessary  to  set  forth  in  the  declaration,  every  minute  step  in 
the  proceedings  before  the  surrogate ;  each  application  to  him, 
the  issuing  and  service  of  process,  the  proof  of  service,  the  date 
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and  place  of  each  act,  that  the  orders  were  in  writing  and  were 
entered  of  record,  and  even  the  filing  of  the  papers. 

In  this  the  attorney  was  clearly  wrong.  The  surrogate,  hav- 
ing jurisdiction  of  these  administrators,  and  of  the  administra* 
tion  committed  to  their  charge ;  it  was  sufficient  for  the  plain- 
tiffs to  set  forth,  as  they  have  done  in  this  court,  that  the  admi- 
nistrators were  at  the  proper  time  required  to  account,  that  they 
did  account  before  the  surrogate,  that  he  found  and  decreed  the 
balance  in  their  hands,  that  he  further  decreed  the  distribution 
of  such  balance,  and  payment  to  the  respective  next  of  kin, 
that  the  administrators  failed  to  comply  with  such  decrees,  that 
thereby  the  administration  bond  was  forfeited,  and  that  the  sur- 
rogate thereupon  ordered  it  to  be  prosecuted. 

It  was  not  necessary  that  the  declaration  should  aver  notice 
to  the  sureties  of  any  of  these  proceedings.  And  it  would  have 
been  very  reprehensible  in  the  plaintiff  to  have  set  forth  a  quar- 
ter of  the  matters,  the  omission  of  which  is  assigned  as  cause 
of  demurrer. 

If  any  grounds  exist  for  impeaching  the  proceedings,  either 
in  respect  of  the  sums  decreed  to  be  paid,  or  in  any  other  mat- 
ter open  for  consideration  in  this  suit ;  the  sureties  may  avail 
themselves  of  it  by  their  plea  and  notice. 

That  the  declaration  is  sufficient,  we  have  no  doubt  The 
cases  of  The  People  v.  Dunlap,  13  Johns.  437 ;  and  The  Peo- 
ple V.  BameSj  12  Wend.  492,  show  this  inferentially,  from  the 
pleadings  in  the  former,  and  the  points  raised  in  the  latter. 

It  is  said  that  the  declaration  should  have  stated  an  applica- 
tion to  the  surrogate  to  have  the  bond  put  in  suit,  either  by  a 
creditor,  a  legatee,  or  one  entitled  to  a  distributive  share — as  no 
others  could  apply,  and  the  order  could  not  be  made  except  on 
such  an  application. 

On  this  point,  we  think  that  there  being  shown  a  case  in 
which  the  surrogate  might  direct  the  bond  to  be  sued,  and  in 
which  he  would  be  required  so  to  direct  on  the  application  of 
one  entitled  to  a  distributive  share ;  and  it  being  further  shown 
that  the  surrogate  has  in  fact  made  an  order  that  the  bond  be 
prosecuted;  it  is  to  be  taken  that  such  order  was  rightfully 
made.    His  jurisdiction  of  the  subject  matter,  founded  on  the 
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administration,  the  account  and  order  thereon,  the  distribution, 
the  order  to  pay  to  the  parties  entitled,  and  the  omission  to  pay, 
entitles  the  order  to  sue  the  bond,  to  be  treated  presumptively, 
as  a  valid  judicial  act,  without  the  averment  of  a  formal  appli- 
cation or  the  service  of  a  citation  or  order  to  show  cause. 

Upon  the  whole,  we  are  satisfied  that  the  count  is  sufiicient, 
and  the  demurrer  must  be  overruled,  with  leave  to  the  defend- 
ants to  plead  on  the  usual  terms. 


J.  G.  Sm EDBERG,  Administrator,  &c.,  of  C.  G.  Smedbero  v. 

Simpson. 

The  p<MM«iod  of  an  nsarioos  note  by  the  indorsee,  ii  presumptive  evidence  that  be 
received  it  before  it  became  due,  for  a  valuable  ooneideration.  without  notice  of 
the  usury. 

Where  a  new  security  is  given  to  such  a  bona  fide  bolder  of  an  usurious  note,  by 
one  of  the  parties  thereto,  after  it  became  due ;  it  was  held  to  be  valid,  notwith- 
standing the  holder  of  the  usurious  note  was  apprised  of  the  usury  therein,  after 
he  became  its  holder,  and  before  the  new  security  was  given. 
July  13 ;  July  37, 1848. 

Assumpsit  against  the  defendant,  as  the  indorser  of  a  prom- 
issory  note  made  by  Edwin  Wilcox,  payable  to  and  indorsed 
by  P.  Whittlesey,  for  #1297  45,  dated  January  11,  1844. 

At  the  trial,  before  the  Chief  Justice,  in  November,  1847,  the 
defendant  proved  that  this  note,  and  one  of  $3000,  were  given 
by  the  maker  to  C.  G.  Smedbei^,  about  the  30th  January,  1844, 
in  settlement  of  two  notes  for  $2000  each,  then  held  by  Smed* 
berg.  Those  two  notes  originated  in  large  loans  made  in  1842, 
by  one  Halliday,  to  a  house  in  which  Wilcox  was  a  partner ; 
and  were  made  by  Wilcox  in  1843,  were  indorsed  by  Whittlesey, 
and  were  delivered  to  Halliday  on  account  of  the  loans  so  made 
in  1842.  When  the  two  notes  fell  due,  they  were  held  by 
Smedberg,  and  were  protested  for  non-payment.    In  December, 
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1843,  Smedberg  issued  an  attachment  against  Whittlesey,  on 
the  two  notes,  as  a  non-resident  debtor,  and  the  sheriff  levied 
on  bank  stock  of  W.  valued  at  about  $3000.  Wilcox  arranged 
to  have  the  attachment  settled  and  discharged,  by  giving  to 
Smedberg  the  note  in  suit,  and  a  note  for  $3000,  the  two 
making  the  amount  of  the  two  $2000  notes,  with  the  interest 
and  costs  of  the  attachment ;  and  thereupon  those  notes  were 
given  up  to  Wilcox,  and  the  attachment  was  discharged.  The 
stock  was  pledged  to  secure  the  note  of  $3000.  The  defendant 
indorsed  the  note  in  suit  at  the  request  of  Wilcox. 

The  defendant  then  offered  to  prove,  that  the  lonns  made  by 
Halliday  to  Wilcox's  firm  were  usurious,  and  that  the  two  notes 
of  $2000  each  were  usurious.  The  plaintiff  objected  to  the 
evidence,  and  it  was  excluded  by  the  judge. 

The  defendant  then  proved  by  Wilcox,  that  during  the  nego- 
tiation of  the  settlement  of  the  attachment  proceedings,  he  in- 
formed both  Smedberg  and  his  attorney,  that  those  two  notes 
were  usurious.  The  defendant  then  renewed  the  offer  to  prove 
the  usury  in  those  notes,  and  in  the  original  transaction ;  in- 
sisting, 

First  That  on  making  the  proof  thus  offered,  the  plaintiff 
could  not  recover  upon  the  note  in  suit,  as  his  intestate  took  it 
with  notice  that  the  two  notes  of  $2000  each,  were  usurious. 

Second.  That  on  making  such  proof,  the  plaintiff  could  not 
recover,  without  proving  that  his  intestate  took  the  two  notes  of 
$2000  each,  for  a  valuable  consideration,  and  without  notice  at 
the  time  that  they  were  usurious.  The  judge  decided,  that  the 
evidence  was  inadmissible,  and  excluded  the  same.  The  coun- 
sel for  the  defendant  excepted  to  these  decisions  of  the  judge. 

The  cause  was  submitted  to  the  jury  upon  other  questions 
involved,  and  they  rendered  a  verdict  for  the  plaintiff  for  the 
amount  of  the  note.    The  defendant  moved  for  a  new  trial. 

J.  S,  Bosworth^  for  the  defendant,  relied  on  Chapman  v. 
Black,  (9  Barn.  &  Aid.  688 ;)  Powell  v.  Waters,  (8  Cow.  692, 
GB6,  per  Jones,  Chancellor,  and  Colden,  Senator ;)  and  Morgan 
r.  Tipton,  (3  McLean,  989.) 


NEW  YORK— JULY,  1848.  87 

Smedberg  t.  SimpBoii. 


J.  W,  Gerardj  for  the  plaintiff. 

By  the  Court. — It  was  decided  by  the  assistant  vice-cban* 
cellor,  in  respect  of  the  note  for  three  thousand  dollars,  given  at 
the  same  time  with  the  note  in  question,  that  the  law  derived  a 
presumption  from  Smedberg^s  possession  of  the  two  notes  of 
$2000  each,  that  he  had  received  them  before  they  became  due 
for  a  valuable  consideration,  and  without  notice  of  the  usury. 
{Smedberg  r.  Whittlesey,  3  Sandf.  Ch.  R.  320.)  He  also  held, 
that  the  giving  of  the  new  notes,  without  objecting  to  the  valid- 
ity of  the  former,  was  of  itself  an  admission  that  Smedberg  waa 
a  bona  fide  holder  of  the  old  notes,  without  notice  of  their  usu- 
rious character.  Smedberg  recovered  in  the  chancery  suit,  on 
the  well  settled  principle,  that  where  a  party  to  an  usurious  note 
or  bill,  gives  a  new  security  for  it  to  one  to  whom  it  has  been 
transferred  for  a  valuable  consideration,  without  notice  of  the 
usury,  the  new  security  is  valid,  although  the  holder  could  not 
have  recovered  on  the  note  or  bill. 

We  concur  fully  in  the  decision  of  the  assistant  vice-chan- 
cellor. This  case  differs  from  the  one  decided  by  him,  in  the 
single  fact  that  it  is  here  proved,  that  Smedberg  knew  the  par- 
ties alleged  the  $2000  notes  to  be  usurious;  not  when  he 
received  them,  but  after  they  became  due,  and  before  he  received 
the  new  securities  given  in  their  stead.  We  are  unable  to  per- 
ceive how  this  affects  the  case.  The  principle  on  which  such 
new  securities  are  upheld  is,  that  the  holder  of  the  tainted  bill 
or  note,  is  innocent  of  the  illegality  connected  with  it,  and  if 
prevented  from  recovering  it,  will  suffer  loss  without  any  fault 
on  his  part.  It  is  morally  just  that  he  should  be  paid,  and  this 
forms  a  sufficient  consideration  to  support  a  new  security  made 
by  a  party  to  the  usurious  obligation.  Now,  the  justice  of  his 
claim  for  payment,  resls  upon  his  ignorance  of  the  usury  when 
he  received  the  usurious  paper.  It  is  no  less  just  because  he 
afterwards  hears  of  the  usury.  Notice  of  it  then  comes  too  late 
to  affect  his  situation.  It  cannot  restore  to  him  the  considera- 
tion which  he  paid  for  the  security.  It  does  not  make  him  any 
the  lesa  a  bona  fide  holder  for  a  valuable  consideration. 
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As  to  Chapman  y.  Black,  cited  by  the  defendant,  we  are  not 
disposed  to  attach  much  weight  to  it,  for  the  reason  that  in  its 
ruling  anterior  to  the  point  to  which  it  is  cited,  it  is  adverse  to 
our  own  decisions.  Thus,  Chapman  v.  Black  holds,  that  a 
business  bill  of  exchange,  sold  at  less  than  its  face,  and  paid 
for  partly  in  cash,  and  partly  in  usurious  notes  of  the  seller,  is 
void  for  usury,  in  the  hands  of  the  buyer.  Our  courts  hold, 
that  no  rate  of  discount  on  such  a  transaction  can  make  it  usu- 
rious, provided  it  be  an  actual  sale.  {Cram  v.  Hendricksy  7 
Wend.  569  ;  Powell  v.  Waters,  8  Cow.  696,  per  Golden,  Senator.) 

We  were  also  referred  to  the  opinions  of  Jones,  Chancellor, 
and  Colden,  Senator,  in  Powell  v.  Waters,  as  showing  that  the 
holder  of  the  usurious  security,  must  remain  ignorant  until  after 
he  obtains  the  new  security,  in  order  to  render  the  latter  valid. 
But  we  do  not  so  understand  those  opinions.  They  seem  to  us 
clearly  to  refer  to  his  ignorance  when  he  receives  the  original 
tainted  security.  This  is  very  evident  from  the  converse  of  the 
proposition,  as  stated  by  Senator  Colden,  at  page  696. 

We  have  no  doubt  that  the  ruling  at  the  trial  was  right,  and 
the  motion  for  a  new  trial  must  be  denied. 
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On  a  Bale  of  goods  by  sample,  then  is  an  implied  warranty  that  the  b«lk  of  the 
goods  is  eqaal  to  the  sample  in  qnality  and  sonndnesi. 

This  is  an  exception  to  the  principie  of  caveat  emptor,  which  is  the  goveniag  mle 
as  to  sales  in  general. 

In  order  to  warrant  a  jnry  in  landing  that  a  sale  was  a  sale  by  sample,  it  moft 
appear  that  the  parties  eontraoted  solely  in  reference  to  the  sample  or  article 
exhibited,  and  that  both  seller  and  buyer  mntoally  understood  thfey  were  dMliag 
with  the  sample,  and  with  an  understanding  that  the  bolk  was  like  it. 

An  opportunity  for  a  personal  examination  of  the  bulk,  is  a  strong  circomstance 
against  considering  the  sale  to  have  been  made  by  sample. 

A  general  and  uniform  usage  in  a  particular  trade,  in  goods  so  packed  or  situated 
that  examination  of  the  bulk  is  inconvenient  and  difficult,  or  calculated  to  expeee 
the  gofods  to  injury,  to  the  effect  that  the  goods  in  that  trade  are  sold  by  the  pro- 
duction and  examination  of  samples;  is  competent  in  connection  with  other 
OTidenee,  to  prove  in  respect  of  i  sale  of  such  goods,  that  a  personal  examination 
of  the  bnlk  was  not  contemplated  by  either  party,  and  that  both  intended  to 
contract  npon  the  sample  only. 

Soch  usage  is  not  admissible  to  prove  the  contract  of  itself»  or  as  of  itself  forming 
a  part  of  the  contract. 

And  it  is  not  made  out  by  proof  of  a  custom  to  exhibit  a  specimen*,  but  it  must  go 
to  the  extent  of  a  mutual  understanding  that  the  bulk  should  be  like  the  speci- 
men in  all  respects. 

Proof  that  a  like  usage  prevails  In  respect  of  all  goods  sold  in  bales,  boxes,  and  ori- 
ginal packages,  is  not  admissible  to  repel  or  destroy  the  force  of  a  usage  proved 
in  respect  of  the  particular  article  in  question  at  the  trial. 

Kvidence  of  allowances  made  in  conformity  to  the  usage  set  up,  on  sales  made  by 
exhibiting  samples,  ii  proper  to  establish  sncb  usage. 
July  11, 13  ;  Sept  30, 1648 ;  and  again,  July  3 ;  Sept  32, 1849. 

• 

Case  made  up  by  consent,  and  submitted  for  the  opinion  of 
the  court,  upon  the  testimony  taken  on  a  trial  of  the  cause, 
when  a  verdict  was  rendered  which  was  afterwards  set  aside. 

The  action  was  assumpsit,  for  damages  on  an  alleged  war- 
ranty in  the  sale  of  twenty-seven  bales  of  French  blankets,  by 
the  defendant  to  the  plaintiffs,  on  the  28th  day  of  September, 
1844.  By  the  invoice  or  bill  of  parcels  delivered  to  the  plain- 
tiffs, it  appeared  the  sale  was  for  a  note  at  six  months ;  the  37 
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bales  contained  1350  pairs  of  blankets,  and  the  price  was  $3  10, 
making  $4186. 

The  plaintifiis  proved  by  a  witness,  who  had  for  fourteen 
years  been  in  the  trade,  and  who  was  present  at  the  purchase, 
that  on  asking  for  the  blankets  at  the  defendant's  store,  they 
were  shown  samples ;  and  that  the  usual  way  was  to  buy  by 
samples,  and  universally  so  at  private  sale.  (The  defendant's 
counsel  objected  throughout,  to  any  evidence  of  usage  or  custom 
in  the  sale  of  blankets  in  opposition  to  the  rule  of  cavecU  emp- 
tor.) The  witness  had  always  bought  by  samples,  except 
sometimes  at  auction,  where  the  bales  were  laid  open.  On  this 
occasion,  two  or  three  blankets  were  exhibited  to  them  on  a 
counter.    They  examined  the  sample,  and  found  them  sound. 

They  were  to  be  delivered  to  the  plaintiffs  on  board  a  ship 
bound  for  New  Orleans.  Nothing  was  said  by  either  of  the 
parties  as  to  warranting  the  goods,  or  as  to  samples.  Defend- 
ant did  not  say  where  the  bales  were,  nor  did  the  plaintiffs  ask 
where  they  were.  Before  January,  1845,  the  witness  gave  to 
the  defendant  a  note  from  the  plaintiffs,  informing  him  the 
blankets  were  moth  eaten,  and  claiming  an  allowance.  The 
defendant's  response  was,  that  the  blankets  were  perfectly  sound 
when  he  sold  them. 

Mr.  Gaillard  testified,  that  his  housQ  had  been  engaged  in  the 
sale  of  French  blankets  ten  years  or  more.  It  is  the  custom  of 
the  trade  to  sell  by  sample.  One  bale,  or  a  single  pair,  is  ex- 
hibited and  taken  as  a  sample  of  the  whole.  The  only  reason 
for  selling  by  sample,  is  to  avoid  the  inconvenience  of  opening 
and  re-packing  the  bales ;  which  also  exposes  them  to  damage. 
The  liability  to  damage  applies  equally  to  all  other  woollen 
goods* 

Mr.  Ashton,  engaged  in  the  blanket  trade,  testified,  that  his 
house  always  sold  by  sample. 

Mr.  Gans  testified  to  a  like  usage  in  the  sale  of  English 
blankets. 

The  plaintiffs  then  gave  evidence,  that  on  the  arrival  of  the 
blankets  in .  New  Orleans,  two  bales  were  opened  which  ap- 
peared to  have  been  badly  moth  eaten.  In  January  following, 
they  were  all  examined  by  three  merchants,  skilled  in  the  trade. 
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Seventeen  bales  were  found  to  be  moth-eaten,  and  the  damage 
was  by  them  appraised  at  finrty  per  cent  on  the  invoioe  price. 

A  clerk  of  (he  defendants  testified,  that  he  was  present  at  the 
sale,  which  was  made  by  exhibiting  samples  of  a  number  of  the 
bales.  All  the  bales  sold,  except  five,  were  in  the  store  at  the 
time  of  the  sale.  The  plaintiffs  were  informed  that  the  bales 
sold  to  them  were  in  the  store,  and  they  might  have  examined 
them,  as  well  as  the  other  five,  if  they  had  desired  to  do  so. 

The  defendant  recalled  Mr.  Gans,  who  testified  he  would  call 
all  sales,  when  there  was  a  sample  bale  exhibited,  a  sale  by 
sample,  though  all  might  have  been  examined  by  the  purcha* 
ser.  If  a  purchaser  wanted  to  see  the  bales,  and  said  he  would 
probably  take  them,  if  they  corresponded  with  the  samples,  the 
witness  would  let  him  open  them.  He  dealt  in  cloths,  worsted 
and  cotton  goods,  as  well  as  blankets.  These  goods  comei 
some  in  bales,  and  some  in  boxes  or  cases.  He  usually  exhibits 
one  bale  or  case,  and  the  buyer  takes  the  bulk  fiom  his  confi- 
dence that  the  same  will  correspond  with  the  samples.  Such 
was  the  usual  custom  with  all  goods  which  are  inconvenient  to 
open  or  re-pack.  Woollens  are  generally  sold  bale  by  bale,  and 
if  a  man  wanted  to  buy  fire  bales,  he  would  open  only  one. 
On  a  sale  of  blankets  by  sample,  if  a  bale  turned  out  to  be 
nnsound,  he  should  feel  bound  to  replace  it. 

The  defendant  then  introduced  witnesses  to  show  a  similar 
practice  or  usage  in  the  city  of  New  York,  in  the  sale  of  cotton 
domestic  goods  and  prints,  and  various  articles  of  produce. 

Mr.  Ga^laid,  recalled  by  the  plaintiff,  testifiM  that  French 
blankets  are  put  up,  first  in  a  wrapper  of  crown  paper,  avm 
which  is  a  linen  wrapper,  and  then  a  covering  of  coarse  hemp 
bagging. 

A  formal  verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the 
court,  was  entered  by  the  parties,  and  the  case  was  argued  at 
bar,  by 

IL  J.  Dillon  and  D.  Lordy  for  the  plaintiffs ;  anj} 

F.  B.  OutHngi  for  the  defendant. 
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By  the  Court.  Oakley,  Ch.  J. — This  is  an  action  brought 
to  recover  damages  on  a  sale  of  twenty-seven  bales  of  French 
blankets.  The  blankets  were  shipped  to  New  Orleans  by  the 
purchaser,  and  on  being  opened  there,  seventeen  bales  were 
found  to  have  been  injured  by  moths  to  such  an  extent  that  the 
damages  were  appraised  at  forty  per  cent,  of  the  market  value 
of  sound  blankets.  Nothing  was  said  at  the  time  of  the  sale, 
as  to  its  being  a  sale  by  sample,  nor  was  there  any  express 
warranty.  Samples  of  the  blankets,  were  however  exhibited  to 
the  purchaser  at  the  time  of  the  sale,  and  he  did  not  examine 
the  goods  in  the  bales.  It  is  eontended  on  the  one  side,  that 
this  was  a  sale  by  sample,  and  that  thus  the  blankets  in  the 
bales,  were  warranted  to  correspond  with  those  shown  ;  on  the 
other  side,  it  is  denied  that  there  was  any  sale  by  sample,  and 
if  there  were,  it  was  said  the  doctrine  of  warranty  implied  from 
such  sales,  is  an  innovation  upon  the  common  law  which  ought 
not  to  be  sustained. 

On  looking  into  the  law  of  the  case,  we  find  this  subject  of 
sale  by  sample  has  been  very  much  discussed.  In  our  own 
state,  certain  general  rules  are  now  well  established.  Thus,  it 
is  clear  that  the  principle  of  cavectt  emptor^  is  the  governing  rule 
applicable  to  sales  in  general.  If  the  buyer  do  not  choose  to 
rely  upon  his  own  judgment  and  his  examination  of  the  article, 
he  must  require  a  warranty  from  the  seller. 

Another  rule  has  grown  up,  (which  is  an  exception  to  the 
general  rule,)  that  on  a  sale  of  goods  by  sample,  there  is  an 
implied  warranty  that  the  bulk  of  the  goods  is  equal  to  the 
sample  in  quality  and  soundness.  This  is  a  peculiar  contract, 
in  which  the  parties  deal  in  reference  to  the  sample  merely,  and 
not  in  reference  to  the  bulk  of  the  article.  And  this  principle 
is  as  well  established  with  us,  as  the  general  rule  to  which  it  is 
an  exception. 

Whether  a  sale  be  a  sale  by  sample  or  not,  is  a  question  for 
the  jury  upon  the  evidence  in  each  case ;  and  to  authorize  a 
jury  in  finding  the  affirmative,  it  must  appear  that  the  parties 
contracted  solely  in  reference  to  the  sample  or  article  exhibited  ; 
and  that  both  the  seller  and  buyer  mutually  understood  they 
were  dealing  with  the  sample,  and  with  an  understanding  that 
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the  bulk  was  like  it.  If  these  facts  be  made  out,  the  legitimate 
consequence  follows^  that  the  seller  warrants  the  bulk  to  corre* 
spond  with  the  sample  exhibited. 

On  the  first  trial  of  this  cause,  the  question  was  submitted 
to  the  jury  in  the  form  we  have  stated  it,  and  they  found  that 
this  was  a  sale  by  sample.  One  of  the  justices  of  the  court 
doubted  whether  there  was  a  warranty  proved,  or  whether  it 
was  only  a  representation,  and  a  new  trial  was  ordered.  The 
case  is  presented  to  us  in  effect  upon  the  same  evidence.  We 
have  considered  it,  and  if  necessary,  should  not  hesitate  to  say, 
that  in  our  judgment,  it  is  sufficient  to  establish  a  sale  by  sample 
as  we  have  defined  it,  although  the  blankets  exhibited  were  not 
called  samples ;  that  it  was  so  understood  by  the  seller,  and  re- 
ceived by  the  buyer.  This,  in  the  view  we  have  taken  of  the 
case,  will  have  to  be  submitted  to  a  jury. 

Another  question  was  raised  at  the  argument,  upon  the  ad- 
missibility of  evidence  of  the  existence  of  a  usage  of  trade  in 
reference  to  this  particular  article  of  French  blankets,  as  to 
which  it  is  proper  to  express  our  opinion.  The  evidence  was 
given  to  show  that  it  was  the  usage  of  the  trade,  always  to  sell 
these  blankets  by  sample ;  and  that  this  practice  has  grown  up 
by  reason  of  their  being  exposed  and  made  Uable  to  injury,  by 
opening  the  bales  in  which  they  are  imported.  We  think  such 
evidence  is  competent  We  do  not  say  that  the  testimony  pro- 
duced in  the  case  before  us,  comes  up  to  what  it  should  in  order 
to  establish  a  usage  of  the  kind  alleged.  But  our  opinion  is, 
that  evidence  of  a  uniform  usage,  in  a  particular  course  of 
trade  in  this  article,  is  admissible  to  show  what  both  the  pur- 
chaser and  seller  intended  at  the  sale,  and  that  a  personal  exa- 
mination of  the  bulk  of  the  article  was  not  contemplated  by 
either.  The  opportunity  for  such  an  examination  of  the  bulk, 
is  a  strong  fact  in  reference  to  the  question  whether  a  sale  was 
or  was  not  made  by  sample.  If  the  article  were  in  a  situation 
to  be  examined,  it  is  a  circumstance  to  prove  that  there  was  no 
warranty  intended.  A  usage  like  that  alleged,  established  by 
showing  the  universal  understanding  reduced  to  practice,  of 
those  engaged  in  the  trade,  that  such  an  examination  was  not 
to  be  made  on  a  sale  of  French  blankets  in  bales,  would  ob- 
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yiate  the  force  of  the  evidence  that  the  bulk  of  the  article 
might  have  been  examined  b7  opening  the  bales. 

It  was  insisted  that  the  plaintiff  was  precluded  by  the  bill  of 
parcels  delivered  to  him,  (which  is  in  the  ordinary  form  of  a  bill 
of  goods  sold  with  a  receipt  at  the  foot  for  the  price,)  from  as- 
serting that  there  was  any  warranty ;  the  bill  containing  no- 
thing on  that  subject.  We  do  not  consider  that  the  bill  is  to 
have  that  effect.  Such  bills  do  not  include  any  thing  as  to 
the  terms  or  manner  of  the  sale,  other  than  the  price  fixed.  A 
warranty  might  be  added,  but  the  omission  in  the  bill  is  not 
evidence  that  there  was  no  warranty. 

The  difficulty,  in  our  minds,  is  in  respect  of  the  damages. 
There  was  a  long  delay  at  New  Orleans,  after  the  injury  to  the 
goods  was  discovered,  before  the  appraisement  was  made.  The 
condition  of  the  blankets  at  the  time  of  the  sale,  was  the  crite- 
rion, and  there  was  no  direct  evidence  on  the  point  It  was 
sought  to  infer  it  from  the  mode  of  tran3portation,  and  their 
subsequent  state.  But  we  know  the  injury  by  moths  is  pro- 
gressive, and  should  not  the  party  have  investigated  its  extent 
as  soon  as  he  found  it  was  going  on  ?  The  evidence  before  us 
does  not  enable  us  to  assess  the  damages  to  our  satisfaction. 
We  shall,  therefore,  send  the  cause  back  for  trial,  and  the  jury 
on  this  point  must  inquire,  1.  Whether  the  blankets  were  in  a 
damaged  condition  at  the  time  of  the  sale  ?  If  they  were,  2. 
What  was  the  extent  of  the  injury  when  the  fact  of  its  exis- 
tence became  known  to  the  purchasers  7  If  the  injury  were 
increased  between  that  time  and  the  appraisement,  we  at  pre- 
sent think,  (without  intending  to  decide  the  point,)  that  the 
jury  ought  to  give  only  the  damages  which  had  been  sustained, 

when  the  injury  was  discovered. 

New  trial  ordered* 


The  cause  was  again  tried  in  December,  1848,  before  Sand- 
ford,  J. — Much  the  same  evidence  was  given  as  to  the  particu* 
lar  sale  in  question,  and  the  general  usage  of  trade  in  the  sale 
of  French  blankets.  The  latter  was  objected  to  by  the  defend- 
tint's  counsel,  as  well  as  the  evidence  that  allowances  were 
made  by  the  seller  after  sales  by  such  asage,  when  the  blankets 
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proyed  to  be  defective.  The  plaintiffs  proved  more  fully  the 
condition  of  the  blankets  when  opened  at  New  Orleans,  and  the 
extent  of  the  damage  sustained.  The  proof  of  usage  was  more 
full  than  in  the  former  case. 

The  defendant  proved  that  these  blankets  were  a  part  of 
sixty  bales  received  by  him  from  France,  in  the  spring  of  1844, 
and  in  respect  of  five  or  six  lots  of  bales  sold  from  the  consign- 
ment, no  claim  for  damages  was  made  by  any  of  the  pur« 
chasers. 

The  defendant  offered  to  prove  that  in  the  city  of  New  York, 
prints,  cotton  goods,  brown  and  white  linen,  brown  drills,  stock- 
ings in  boxes,  kerseys,  broad  cloths,  and  other  woollen  goods, 
and  all  articles  in  bales,  boxes,  or  which  are  inconvenient  to  ex- 
amine, or  are  sold  at  wholesale ;  are  by  general  usage,  sold  by 
exhibiting  samples  or  specimens,  in  the  same  manner  that  the 
French  blankets  in  question  were  sold.  The  questions  to  this 
effect,  were  put  in  a  great  variety  of  forms,  as  to  what  was  the 
g^eral  usage  and  custom  on  such  sales ;  whether  the  same  ge- 
neral usage  spoken  of  as  to  French  blankets,  did  not  apply  to 
all  other  goods  sold  in  bales  or  in  bulk,  or  in  what  respect  it 
differed.  To  all  this  evidence  the  plaintiffs  objected,  the  judge 
sustained  the  objection,  and  the  defendant  excepted.  The  de- 
fendant at  the  proper  time  moved  for  a  nonsuit,  which  was 
overruled. 

The  Judge  chained  the  jury  as  follows : 

The  plaintiffs  claim  damages  on  an  alleged  warranty  in  the 
sale  of  seventeen  bales  of  blankets,  which  they  insist  were  sold 
to  them  by  sample.  The  general  rule  is,  that  the  buyer  of 
goods  has  no  redress  for  defects  in  their  quality,  tmless  he  has 
obtained  the  express  warranty  of  the  seller.  An  exception  has 
arisen  from  the  necessities  of  commerce,  in  the  sale  of  goods  in 
large  quantities,  and  it  is  now  established,  that  on  a  sale  by 
sample,  there  is  a  warranty  that  the  bulk  of  the  goods  sold, 
corresponds  with  the  sample  exhibited.  This  differs  from  a 
mere  representation  as  to  quality,  for  which  there  is  no  liability 
unless  it  were  wilfully  false  as  well  as  material. 

There  is  no  pretence  in  this  case  that  there  was  an  express 
warranty.    Then,  was  it  a  sale  by  sample  ?    This  is  a  question 
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of  fact  for  you  to  determine  on  the  evidence.  It  does  not  fol- 
low, from  the  exhibition  of  a  specimen  of  the  blankets,  that  the 
sale  was  by  sample ;  and  you  must  be  satisfied  that  it  was  un- 
derstood by  both  parties  as  an  agreement  or  undertaking,  that 
the  bulk  of  the  bales  corresponded  with  the  blankets  exhibited. 

You  will  consider  the  manner  and  circumstances  of  the  sale. 
The  opportunity  that  existed  for  the  examination  of  the  bulk 
of  the  article,  is  a  very  important  element ;  and  you  may  con- 
sider the  relative  convenience  or  practicability  of  making  such 
an  examination.  In  connection  with  this,  is  the  testimony  of- 
fered to  prove  it  to  be  the  usage  of  the  trade  to  sell  French 
blankets  by  the  production  and  examination  of  samples.  This 
testimony  does  not  establish  any  general  or  uniform  usage,  such 
as  would  prove  a  contract,  or  warrant  you,  from  the  usage 
merely,  to  find  that  the  parties  contracted  with  the  understand- 
ing, that  this  was  a  sale  by  sample.  The  evidence,  as  you  will 
have  observed  when  the  subject  of  its  reception  was  discussed, 
was  not  admitted  for  the  purpose  of  proving  a  general  usage  of 
trade  forming  a  part  of  the  contract,  or  of  itself  establishing  a 
sale  by  sample ;  but  it  was  received  as  an  item  of  testimony 
tending  to  show,  in  connection  with  other  evidence,  that  a  per- 
sonal examination  of  the  bulk  of  the  goods  sold,  was  never 
contemplated  by  either  party,  and  that  both  parties  intended  to 
contract  upon  the  sample  only ;  and  to  make  the  testimony  ef- 
fective, even  to  this  extent,  you  must  be  satisfied  that  there  was 
a  general  usage  in  this  trade,  not  merely  to  sell  by  exhibiting  a 
specimen,  but  to  sell  thus  with  a  mutual  understanding,  that 
the  bulk  should  be  like  the  specimen  in  all  respects. 

If  upon  the  whole  case,  you  are  not  satisfied  that  these 
blankets  were  sold  with  an  understanding  and  implied  agree- 
ment by  both  of  the  parties,  that  those  in  the  bales  corresponded 
in  quality  and  condition  with  the  sample  exhibited,  then  no 
warranty  is  proved,  and  the  plaintiffs  cannot  recover. 

If  you  shall  find  that  both  parties  understood  that  this  was 
a  sale  by  sample,  then  the  law  makes  the  defendant  responsible, 
if  the  bales  were  not  equal  to  the  samples.  The  defendant, 
however,  is  not  liable  for  any  damage  to  the  blankets  occurring 
after  the  delivery  of  them.    You  must  be  satisfied  that  they 
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were  moth-eaten  at  the  time  of  the  sale  and  delivery,  'llie 
rule  of  damages  is  the  difference  between  the  actual  value  of 
the  goods  in  New  Orleans  in  their  damaged  state,  and  what 
they  would  have  been  worth  if  they  had  corresponded  with  the 
samples. 

To  this  charge,  the  counsel  for  the  defendants  excepted.  The 
jury  found  a  verdict  for  the  plaintiffs,  for  $1131  38,  damages^; 
and  the  defendant  now  moves  for  a  new  trial. 

F.  B.  Cutting^  for  the  defendant. 

R.  J,  DUlan,  for  the  plaintiffs. 

Bt  the  Court.  Oaklet,  Ch.  J. — The  law  respecting  sales 
by  sample,  was  laid  down  by  the  judge  at  the  trial,  in  exact 
conformity  to  our  decision  in  September  last,  and  nothing  &r- 
ther  need  be  said  on  that  subject. 

A  great  number  of  exceptions  was  taken  by  the  defendant's 
counsel  to  the  ruling  of  the  judge,  in  excluding  certain  testi- 
mony offered  by  him,  and  in  the  admission  of  other  testimony 
offered  by  the  plaintiff. 

The  offers  on  the  part  of  the  defendant  were  made  in  all 
manner  of  shapes,  but  with  one  single  bearing,  which  was  this : 
The  court  had  decided  that  it  was  proper  to  inquire  into  the 
usage  of  trade,  as  to  examining  and  inspecting  the  bulk  of  the 
particular  article  in  question,  viz.,  French  blankets  in  bales ; 
in  order  to  show  that  both  parties  understood  an  actual  inspec- 
tion was  not  to  be  made ;  that  both  buyer  and  seller  perfectly 
understood  this,  by  the  established  custom  and  usage  of  trade 
in  the  article.  In  accordance  with  the  principle  thus  established, 
evidence  of  such  a  usage  in  respect  of  French  blankets  was  re- 
ceived at  the  trial.  The  defendant's  offers  were  to  show  that 
all  other  bale  goods,  such  as  woollens  generally,  cloths,  prints, 
d&c,  were  sold  in  the  same  manner. 

This  was  excluded  at  the  trial,  and  we  have  no  reason  to 
doubt  the  correctness  of  the  decision.  Whether  those  articles 
were  so  sold  or  not,  it  could  not  affect  the  usage  as  to  French 
blankets.    If  the  former  were  sold  in  the  same  way,  it  would 
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not  prove  the  usage  as  to  the  latter.  Distinct  proof  of  a  usage 
in  that  line  of  trade  would  still  be  necessary,  if  any  reliance 
were  to  be  placed  on  the  custom  of  the  trade.  If  the  other  ar- 
ticles enumerated  were  not  sold  in  the  mode  which  the  plaintiffs 
claimed  to  have  proved  in  respect  of  French  blankets,  it  would 
not  show  that  the  latter  were  sold  differently  from  what  the 
plaintiffs  alleged. 

The  defendant  objected  to  the  admission  of  evidence  that  al- 
lowances had  been  made  by  sellers  for  defects,  on  sales  made 
by  exhibiting  samples,  in  conformity  to  the  usage  which  the 
plaintiffs  were  seeking  to  establish.  We  think  the  objection  was 
clearly  wrong.  The  making  of  such  allowances  is  the  most 
vital  part  of  the  usage  alleged,  and  proof  of  instances  of  the 
same,  was  a  component  part  of  the  evidence  of  the  usage,  than 
which  none  could  have  been  more  satisfactory. 

The  motion  for  a  new  trial  must  be  denied. 


Embury  and  others  v.  J.  and  W.  C.  Conner. 

The  legblature  hu  no  authority  to  gnni  private  property  for  prirate  uiea,  making 
compensation  to  the  owner,  nnlesB  by  his  consent 

This  is  prohibited,  as  well  by  the  spirit  of  the  provision  in  the  oonstitation  that  pri- 
vate property  shall  not  be  taken  for  pnbUc  use,  without  just  compensation,  as  by 
the  constitutional  provision,  that  no  person  shall  be  deprived  of  life»  liberty,  or 
property,  without  due  process  of  law. 

The  proTirion  in  the  act  relatire  to  the  city  of  New  York,  allowing  the  corpora- 
tion on  opening  or  widening  a  street,  which  improvement  takes  a  part  of  an 
entire  kit  of  ground ;  in  the  discretion  of  the  commissioners  to  include  in  their 
estunate  and  assessment  the  whole  of  such  lot,  awarding  damages  to  the  owner » 
and  thereupon  the  title  of  the  owner  to  be  divested  in  the  portion  of  the  lot  not 
required  for  the  street,  and  the  same  to  become  vested  in  the  corporation ;  is 
unconstitutional  and  void,  as  to  such  residue  not  required  for  the  street 

In  an  ejectment  for  a  piece  of  land  thus  unconstitutionally  taken  on  a  street  widen- 
ing, it  appeared  that  the  ownerst  after  the  corporation  had  oouToyed  the  land 
away,  received  the  compensation  awarded  by  the  commissioners  in  an  entif« 
sum,  as  well  for  such  piece  as  for  the  land  taken  for  the  street ;  that  the  owners 
had  contended  before  the  commissioners  for  a  greater  allowance  and  not  that 
their  proceeding  was  illegal ;  and  that  the  grantee  of  the  corporation  had  Ukoa 
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pooMflHoa*  and  held  it  undistiirbed  for  teventoeii yean;  kMf  that  Um 
were  not  estopped  or  barred  from  reeoyeriog  the  premiaee  in  ejectment 
The  provision  of  the  act,  that  unrecorded  deeds  shall  be  void  against  hciujids 
porchasers,  &e.,  is  intended  for  the  protection  of  purchasers  against  preTiow 
grants  of  those  under  whom  they  deriTe  titie.  It  has  no  application  to  a  par- 
chaser  who  derives  his  title  from  one  claiming  in  hostility  to  all  of  tho  parties  in 
the  unrecorded  deed. 
Jnly  10,  11 ;  Sept.  30, 1848. 

Ejectment,  for  a  piece  of  ground  at  the  North-West  comer 
of  Nassau  and  Ann  streets,  in  the  city  of  New  York,  being 
seventy  feet  and  seven  inches  long  on  Ann  street,  nine  feet  and 
nine  inches  wide  on  Nassau  street,  seventy  feet  on  its  northerly 
side,  and  nineteen  feet  and  one  inch  wide  in  the  rear.    The 
plaintifls,  Peter  Embury,  Hannah  Aymar,  and  Margaret  Jacot, 
derived  their  title  from  Daniel  Aymar,  who  died  seised  of  the 
premises  in  question  in  1815,  leaving  five  ciiildren  and  heirs, 
viz.:  the  above  named  Hannah  and  Margaret,  Francis  and 
John  D.  Aymar,  and  Catharine,  the  wife  of  Peter  Embury. 
The  premises  were  a  part  of  a  lot  owned  by  Daniel  Aymar, 
which  was  twenty-five  feet  in  front,  thirty-four  feet  in  the  rear, 
and  about  seventy  feet  in  depth.    All  of  his  heirs  united  in  the 
conveyance  of  this  lot  to  Philip  Embury,  May  2d,  1821 ;  who, 
on  the  30th  of  October,  1821,  by  separate  deeds,  conveyed  two 
undivided  fifths  of  the  same  to  the  plaintiff,  Peter  Embury, 
two  other  undivided  fifths  to  the  plaintiff,  Hannah  Aymar, 
and  the  residue  to  the  plaintiff,  Margaret  Jacot    The  deed  to 
the  latter  was  not  recorded  at  the  time  of  the  trial.    The  plain- 
iitb  then  proved,  that  the  defendants  were  in  possession  of  the 
premises  in  question  on  the  19th  March,  1847,  when  the  suit 
was  conunenced ;  and  thereupon  rested. 

The  defendants  introduced  the  proceedings  of  the  common 
council  of  the  city,  for  the  widening  and  improving  Ann  street, 
by  which  it  appeared  that  a  resolution  for  widening  Ann  street^ 
between  Broadway  and  Nassau  street,  was  duly  adopted,  De- 
cember 22d,  1828.  That  thereupcm,  ai^lication  was  made  to 
the  supreme  court,  and  commisrioners  of  estimate  and  assess- 
ment were  appointed  pursuant  to  the  act  of  April  9th,  1813. 
That  on  the  22d  of  August,  1829,  the  supreme  court  confirmed 
the  report  of  the  oomsnissiCNiers,  together  with  an  additional 
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report,  the  one  dated  July  8th,  and  the  other  July  31st,  1829. 
By  the  commissioner's  report,  it  appeared  that  they  had  takea 
for  the  widening  of  Ann  street,  the  southerly  portion  of  the  lot 
so  owned  by  the  heirs  of  Daniel  Aymar,  as  being  required  for 
the  street  itself,  such  portion  being  fifteen  feet  and  two  inches 
on  Nassau  street,  and  sixteen  feet  and  five  inches  wide  in  the 
rear,  and  extending  the  whole  length  of  the  lot.  The  commis- 
sioners further  reported,  that  this  ground  belonged  in  fee  to  the 
devisees  of  Daniel  Aymar ;  that  the  same  was  a  part  only  of  a 
lot  of  land,  of,  in,  and  to  the  whole  of  which  the  devisees  of 
Aymar  were  seised  in  fee ;  that  they,  the  commissioners,  deemed 
it  expedient  and  proper  to  include  and  comprise  in  that,  their 
estimate  and  assessment,  the  whole  of  the  residue  of  such  lot, 
80  belonging  to  Aymar's  devisees,  along  with  that  part  of  the 
same  which  was  in  the  report  before  described,  as  being  required 
for  the  purpose  of  the  street,  in  like  manner  as  if  such  residue 
were  also  required  for  that  purpose.  The  report  then  proceeded 
to  describe  such  residue,  it  being  the  same  premises  for  which 
this  suit  was  brought.  It  then  stated,  that  the  commissioners 
had  estimated  and  assessed  the  loss  and  damage  to  the  devisees 
from  the  widening  and  improving  of  Ann  street,  by  and  in  con- 
sequence of  their  relinquishing  their  interest  in  the  piece  of 
land  required  for  that  purpose,  and  also  with  the  residue  so 
included  and  comprised  therewith,  and  in  the  buildings  situated 
on  the  entire  Aymar  lot,  at  the  sum  of  $11,220. 

By  the  additional  report  of  the  commissioners,  it  appeared 
that  on  re-considering  their  estimate  and  assessment,  they 
awarded  to  A3rmar's  devisees  $11,370,  instead  of  the  sum  before 
mentioned.  By  the  papers  attached  to  the  proceedings  on  file 
in  the  supreme  court,  it  appeared  that  Peter  Embury,  on  the 
13th  July,  1829,  objected  in  writing,  and  at  great  length,  to  the 
amount  of  damages  estimated  by  the  commissioners,  as  being 
unjust ;  stating  that  they  were  taking  his  property  against  his 
consent,  and  that  he  should  oppose  the  confirmation  of  their 
report  An  affidavit  of  one  of  the  commissioners  was  attached, 
sworn  August  1st,  1829,  stating  that  Embury  appeared  before 
them  in  behalf  of  Aymar's  devisees,  and  urged  them  to  take 
the  whole  lot,  and  not  leave  the  gore  remaining ;  and  insisted 


NEW  YORK— SEPTEMBER,  1848.  101 

Embury  ▼.  Conner. 

apon  it,  against  the  persuasions  of  the  eommissioners,  who 
finally  deemed  it  expedient  to  include  the  whole  lot  in  the 
assessment 

The  defendants  offered  a  certified  copy  of  Embury's  objec- 
tions, attached  to  the  additional  report  of  the  commissioners,  in 
which  he  objected  to  the  amount  of  the  award,  and  insisted  on 
its  being  increcised,  but  made  no  objection  to  the  commissioners 
including  the  whole  lot  in  their  estimate,  instead  of  the  part 
actually  required  for  the  widening  of  the  street  This  evidence, 
with  some  other  not  deemed  necessary  to  be  stated,  was  exclu- 
ded by  the  judge.  The  rule  confirming  the  report,  showed  that 
its  confirmation  was  opposed  before  the  supreme  court. 

The  defendants  then  proved  the  signature  of  the  plaintiffs, 
P.  Embury  and  H.  Aymar,  and  the  then  husband  of  Mrs.  Jacot, 
to  a  receipt,  dated  September  1st,  1830,  by  which  they  acknow- 
ledged to  have  received  from  the  street  commissioner  of  the  city, 
a  warrant  for  $1 1,370,  expressed  to  be  the  amount  awarded  to 
the  devisees  of  Daniel  Aymar  in  widening  Ann  street.  The 
warrant  was  also  produced,  drawn  upon  the  treasurer  of  the 
dty,  payable  to  the  ''  devisees  of  Daniel  Aymar,"  expressed  to 
be  for  the  award  on  widening  Ann  street,  and  which  appeared 
to  have  been  indorsed  by  the  three  persons  who  signed  the 
receipt    The  fact  of  its  payment  was  admitted. 

The  defendants  then  read  in  evidence  a  deed  from  the  corpo- 
ration of  the  city  of  New  York  to  James  Conner,  one  of  the 
defendants,  dated  March  27th,  1830,  for  the  consideration  of 
$4700,  quit  claiming  to  him  the  premises  in  question,  described 
by  metes  and  bounds,  and  as  being  the  residue  of  a  lot  owned 
by  Daniel  Aymafs  devisees,  part  of  which  was  required  for 
widening  Ann  street,  and  such  residue  was  included  and  com- 
prised by  the  commissioners  of  estimate  and  assessment,  with 
the  part  so  required  for  the  street,  and  which  on  confirmation 
of  their  report,  became  and  was  vested  in  the  corporation  pur- 
suant to  the  statute. 

The  plaintiffs  then  read  in  evidence  a  deed  from  Philip  Em- 
bury to  Margaret  Jacot,  dated  May  26th,  1846,  confirming  and 
conve3ring  to  her  the  premises  conveyed  to  her  by  his  former 
deed. 
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Various  objections  to  the  evidence,  were  taken  on  both  sides, 
which  were  reserved  at  the  trial ;  and,  with  the  consent'  of  the 
parties,  a  verdict  was  taken  for  the  plaintiffs,  subject  to  the 
opinion  of  the  court. 

E,  Sand/ardj  for  the  plaintiffs. 

The  Evidence  on  the  part  of  the  plaintiffs  established  their 
title  to  the  premises  in  question,  in  the  respective  proportions 
described  in  their  declaration. 

The  several  papers,  records  and  other  evidence  given  on  the 
part  of  the  defendants,  did  not  show  any  title  to  the  premises 
in  question : 

1.  Because  the  act  (2  R.  L.  416,  i  179 ;  repealed,  Laws  of 
1839,  p.  185 :)  authorizing  the  commissioners,  in  all  cases  where 
part  only  of  any  lot  of  ground  should  be  required  for  widening 
or  opening  a  street,  leaving  a  residue  belonging  to  the  same 
owner  or  owners,  aiid  the  commissioners  should  deem  it  expe- 
dient  and  proper  so  to  do,  to  include  in  their  estimate  the  whole 
of  such  lot  in  like  manner  as  if  such  residue  was  required  for 
the  improvement,  and  vesting  upon  the  confirmation  of  their 
report,  all  such  residue  in  the  mayor,  &c.,  of  New  York,  in  fee 
simple  ;  was  unconstitutional  and  void. 

The  constitution  of  1777,  did  not  delegate  any  authority  to 
the  legislature  to  take  the  property  of  one  person  and  give  it  to 
another,  with  or  without  compensation. 

The  vesting  of  the  "  supreme  legislative  power"  in  the  senate 
and  assembly,  conferred  no  right  to  take  private  property  for 
private  purposes.  (Const,  of  1777,  Art.  II ;  Taylor  v.  Porter j 
4  Hill,  140,  144,  6 ;  Wilkinson  v.  Leland,  2  Peters,  667.) 

It  provided  that  no  member  of  the  state  should  be  disfran* 
ehised  or  deprived  of  any  rights,  &c.,  unless  by  the  law  of  the 
land  or  the  judgment  of  his  peers.  The  terms  "  law  of  the 
land,"  mean  by  due  course  and  process  of  law.  (2  Coke's  lust. 
46,  60;  3  Story  on  Const.  661,  §  1783 ;  2  Kent's  Com.  13;  4 
Hill,  146, 146.) 

2.  If  this  part  of  the  aet  of  1813  was  within  the  constitution- 
al powers  of  the  legislature  at  the  time  of  its  enactment,  the 
constitution  of  1821  abrogated  it  by  declaring  that  private  pio- 
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perty  should  not  be  taken  for  public  use  without  just  compensa- 
tion. (Const,  of  1821,  Art.  7,  §  7 ;  Matter  of  Albany  Street,  11 
Wend.  149;  Bloodgoodv.  M,  ^  H.  R.  R.  Co.,  18 Wend.  69 ;  Mat- 
ter of  John  ^  Cherry  Streets,  19  ibid,  659, 666  to  667,  676 ;  Va- 
riek  V.  SmUh,  6  Paige,  137 ;  Taylor  v.  Porter,  4  Hill,  140, 147-8.) 

3.  In  assuming  to  take  the  property  in  question,  the  commis- 
sioners assumed  to  exercise  the  powers  conferred  upon  them  by 
this  unconstitutional  act,  and  the  case  does  not  present  the 
question  whether  the  report  made  by  the  commissioners,  that 
they  had  taken  the  portion  of  the  lot  in  question,  which  was 
not  required  for  the  widening  of  Ann  street,  with  the  express 
assent  of  the  plaintiffs,  and  the  confirmation  of  that  report, 
could  have  operated  to  divest  the  plaintiffs  of  their  title  to  the 
land. 

4.  If  the  question  last  referred  to  were  presented,  any  parol 
assent  which  might  have  been  given  by  the  plaintiffs,  could  not 
have  operated  upon  their  title  to  the  land.  (1  R.  S.  738,  {  137, 
138;  libid,  766,  M;and762,  §38;  2  R.S.l3i,  i  6]  Howard 
V.  Eastm,  7  J.  R.  206 ;  Cook  r.  Steams,  11  Mass.  R,  633,  36; 
Noyes  v.  Chapin,  6  Wend.  461 ;  Hess  v.  Fox,  10  Wend.  437 ; 
Trustees  of  Presbyterian  Society  v.  The  Auburn  ^  Roches- 
Chester  R.  R.  Co.,  3  Hill,  667.) 

The  acceptance  by  the  plaintiffs  of  the  moneyB  awarded  by 
the  commissiouers,  did  not  divest  their  title  to  the  land  in  ques- 
tion, nor  constitute  an  estoppel  in  pais,  by  which  the  plaintiffs 
can  be  prevented  from  asserting  their  title.  A  part  of  the  mo- 
neys so  awarded  was  justly  due  to  the  plaintiffs.  They  were 
awarded  to  them  as  an  entire  sum.  No  right  to  apportion  ex- 
isted, nor  were  there  any  means,  either  in  their  possession,  or  in 
the  possession  of  the  corporation,  by  which  they  could  have  as- 
certained the  amount  justly  due  to  them,  for  that  portion  of  the 
lands  to  which  their  title  became  divested  by  the  confirmation 
of  the  commissioners  report.  They  had  to  take  the  whole  or 
none.  The  corporation  of  New  York  did  not  act  upon  their 
acceptance  of  this  award  in  disposing  of  the  land  in  question, 
for  they  had  sold  and  conveyed  it  to  Conner,  previously  to  the 
payment  of  the  money  by  them.  {Dezell  v.  Odell,  3  Hill,  319 ; 
Lyon  V.  Reed,  13  Mees.  &  Wels.  286,  309 ;  Nichotts  v.  Ather- 
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atone,  11  Lond.  Jur.  R.  778 ;  Smith's  Lead.  Cas.  Amen  Notes, 
467,  8 ;  2  Mete.  423,  431.) 

/.  iK  Van  Rensselaer,  and  W.  Kent,  for  the  defendants. 

1.  The  power  given  to  commissioners  of  estimate  and  assess- 
ment, on  the  widening  and  improvement  of  streets  in  the  city 
of  New  York,  under  the  act  of  1813,  to  include  in  their  estimate 
of  damage  and  benefit,  the  residue  of  a  lot,  part  of  which  only  is 
required  for  public  use ;  is  advantageous  to  the  owner,  and  is 
constitutional  and  lawful ;  especially  when  exercised  with  the 
consent  of  the  owner.  (Case  of  Trinity  Church,  11  Wen.  149.) 

2.  The  consent  and  ratification  of  the  owner  may  be  inferred 
from  circumstances ;  and  the  taking  ^the  consideration  money 
and  award,  and  delivery  of  possession  of  the  land  by  the  owner, 
his  acquiescence  for  seventeen  years  in  such  possession  and  in 
the  improvement  of  it  by  erecting  buildings,  &c.  by  purchasers, 
without  (iny  claim  of  title  by  the  former  owners ;  or  any  one  of 
these  acts,  is  conclusive  evidence  of  such  consent  (Broom's 
Legal  Maxims,  309 ;  26  Wend.  63.) 

3.  The  commissioners  report,  and  the  schedules  and  papers 
annexed,  confirmed  by  a  rule  of  the  supreme  court,  form  the 
record  of  the  proceedings,  which  cannot  be  separated,  and  must 
go  together  ;  and  thus  form  the  conveyance  of  the  land  awarded 
to  the  common  council  in  this  case.  (11  Wend.  149  ;  1  Phill. 
Evid.  385 ;  Cow.  d&  Hill's  Notes  on  same,  1069.) 

4  The  laws  for  improving  streets  in  New  York,  are  recog- 
nized by  the  revised  statutes,  and  provide  a  mode  of  transfer- 
ring real  estate  taken  in  cases  of  improving  streets,  peculiar  to 
themselves,  and  different  from  the  mode  prescribed  by  the  re- 
vised statutes  for  granting  land  in  every  other  case,  but  equally 
legal  and  efficacious. 

6.  The  order  of  the  supreme  court,  confirming  the  report  and 
proceedings  of  the  commissioners,  after  due  notice  to  all  the 
parties  concerned,  published  according  to  law ;  was  a  final  de- 
cision, subject  to  review  in  the  court  of  errors,  and  the  owners 
in  this  case  having  omitted  their  writ  of  error  within  five  years, 
are  concluded,  and  cannot  now  review  the  proceedings  by  eject- 
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mentj  after  acquiescing  aeyentoen  years.  (12  John.  Rep.  31 ; 
16  Wend.  371  ;  11  Wend.  164 ;  2  Howard,  319 ;  6  Pike,  424.) 

6.  The  deed  of  Philip  Embury  to  Margaret  Jacot,  of  Uth 
May,  1821,  was  not  recorded,  and  therefore,  by  the  law  of 
March  30th,  1811,  (2  R.  S.  p.  406,)  was  void  as  respected  bona 

fide  purchasers.  James  Conner  was  such  hmia  fide  purchaser, 
as  was  also  his  grantee.  No  recovery  can  therefore  be  had  as 
to  the  one-fifth  of  the  premises  in  question,  which  the  plaintifb 
claim  that  Philip  Embury  conveyed  to  Margaret  Jacot 

7.  The  plaintifEs  and  each  and  every  of  them,  by  receiving  fiom 
the  corporation  the  amount  awarded  by  the  commissioners,  and 
by  yielding  up  possession  of  the  premises  in  question,  and  by 
their  acquiescence  in  the  possession  of  the  corporation  and  their 
grantees,  and  by  each  of  those  acts,  are  estopped  from  impugn- 
ing or  denying  the  validity  of  the  proceedings  under  which  the 
premises  in  question  were  taken.  (Smith's  Leading  Cases,  467 ; 
6  Adolp.  &  £.  474 ;  3  Hill,  219 ;  6  ibid,  47.) 

8.  The  proceedings  to  widen  Ann  street,  having  been  com- 
meuced  and  carried  on  under  authority  of  a  statute,  and  the 
land  in  question  taken  under  such  statute,  and  no  objection 
having  been  made  to  the  validity  of  the  statute,  or  the  legality 
of  the  proceedings,  or  the  jurisdiction  of  the  court,  the  proceed- 
ii^,  and  all  contracts  acquired  under  them,  will  not  now  be 
disturbed.  (4  Pike,  Arkansas  R.  682;  24  Wend.  338 ;  6  Pike, 
424) 

Bt  the  Court.  Yanderpobl,  J. — Some  objections  were 
taken  to  certain  testimony  offered  by  the  defendants,  and  sus- 
tained by  the  judge  at  the  trial ;  but  as  the  ground  on  which 
we  have  concluded  to  dispose  of  the  case,  is  broad  enough  to 
strike  at  the  whole  defence,  and  the  evidence  rejected,  if  ad- 
mitted, could  not,  in  our  view,  have  varied  the  result  to  which 
we  have  come ;  I  shall  forbear  to  discuss  the  question,  whether 
the  judge  was  right  in  rejecting  the  testimony  offered  and  over- 
ruled. 

We  see  no  difficulty  in  the  claim  of  the  plaintiffs,  unless  the 
same  is  barred  by  the  proceedings  to  open  Ann  street  The 
several  deeds  and  other  matters  given  in  evidence  on  the  part 
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of  the  plaintifis,  established  thdr  title  to  the  premises  iu  ques- 
tion, in  the  proportions  described  in  their  declaration. 

The  principal  question  is,  whether  the  proceedings  of  the  cor- 
poration to  widen  Ann  street,  and  the  appropriation  of  the 
premises  by  them,  divested  the  plaintiffs  of  their  title,  and  vested 
the  same  in  the  corporation,  under  whom  the  defendants  claim. 

The  commissioners  proceeded  under  the  179th  section  of  the 
act  to  reduce  the  laws  of  the  city  of  New  York  into  one  act,  (2 
R.  L.  416,)  which  provides  in  substance,  that  where  only  part 
of  any  lot  or  parcel  of  land  shall  be  required  for  any  improve- 
ment, leaving  a  residue,  and  the  commissioners  shall  deem  it 
expedient  to  include  or  comprise  in  their  estimate  and  assess- 
ment the  whole  or  a  part  of  such  residue,  and  shall  so  include 
it,  then,  on  the  confirmation  of  the  report,  the  whole  or  part  of 
such  residue,  so  included  in  the  assessment,  shall  be  vested  in 
the  mayor,  aldermen,  and  commonalty  of  the  city.  The  prem- 
ises in  question  were  included  in  the  assessment ;  the  report  of 
the  commissioners  was  duly  confirmed,  by  reason  of  which  the 
defendants,  who  hold  under  the  corporation,  claim  that  the  title 
became  vested  in  the  corporation. 

Upon  this  point,  we  find  an  express  adjudication  in  7%e 
Maiter  of  Albany  Street,  (11  Wend.  149.)  Chief  Justice  Sav- 
i^e,  in  commenting  on  the  section  under  which  the  corporation 
has  proceeded,  says,  that  "  The  constitution,  by  authorizing  the 
appropriation  of  private  property  to  public  use,  impliedly  de- 
clares, that  for  any  other  use,  private  property  shall  not  be 
taken  from  one  and  applied  to  the  private  use  of  another.  It  is 
in  violation,"  he  says,  "  of  natural  right ;  and  if  it  is  not  in 
violation  of  the  letter  of  the  constitution,  it  is  of  its  ^rii,  and 
cannot  be  supported." 

The  constitution  of  1777,  did  not.  delegate  any  authority  to 
the  legislature  to  take  the  property  of  one  person  and  give  it  to 
another,  with  or  without  compensation.  It  ordained  and  de- 
clared, that  the  supreme  legislative  power  within  the  state 
should  be  vested  in  the  senate  and  assembly ;  (Art.  1  of  Const 
of  1777 ;)  but  this  surely  conferred  no  right  to  attack  private 
property  for  private  purposes.  It  also  (Art  13,)  declared,  that 
na  member  of  the  state  should  be  disfranchised  or  deprived  of 
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any  of  the  rights  or  privileges  secured  to  the  subjects  of  the 
state,  unless  by  the  law  of  the  land,  or  the  judgment  of  his 
peers.  The  words  <<  by  the  law  of  the  land,"  hare  been  held 
to  mean  ^  by  due  course  and  process  of  law/*  ( Taylor  ▼.  Por- 
ter j  4  Hill,  140.)  They  do  not  mean,  a  statute  passed  for  the 
purpose  of  working  the  wrong.  (Ibid.  146.)  Justice  Bronson, 
in  the  above  case,  holds  that  the  section  was  taken,  with  some 
modifications,  firom  a  part  of  the  29th  chapter  of  Magna  Carta, 
which  provides,  that  no  freeman  shall  be  taken  or  imprisoned, 
or  be  disseised  of  his  freehold,  but  by  the  lawful  judgment  of 
his  peers,  or  by  the  law  of  the  land.  (2  Story  on  Const  661, 
§1783.) 

But  if  this  part  of  the  act  of  1813,  were  within  the  constitu- 
tional  powers  of  the  legislature,  at  the  time  of  its  enactment 
the  constitution  of  1821  abrogated  it,  by  declaring  that  private 
property  should  not  be  taken  for  public  use,  without  just  com- 
pensation. (Const,  of  1826,  Art.  7,  sec.  7.  Matter  of  Albany 
Street,  11  Wend.  149.  Bhodgood  v.  Mohawk  and  Hudson  R. 
R.  Co.,  18  Wend.  59.  19  Wend.  669,  676.  Taylor  v.  Porter, 
4  Hill,  140.) 

In  Bloodgood  v.  The  Mohawk  and  Hudson  R.  R.  Co,,  (18 
Wend.  69,)  Mr.  Senator  Tracy  says,  these  words  of  the  constl* 
tution  should  be  construed  ''  as  equivalent  to  a  constitutional 
declaration,  that  private  property,  without  the  consent  of  the 
owner,  shall  be  taken  only  for  the  public  use,  and  then  only 
upon  a  just  compensation.''  Justice  Bronson,  without  ques^ 
tiooing  the  soundness  of  this  view,  seems  to  think  that  the  case 
stood  stronger  upon  the  first  member  of  the  clause,  *^  No  person 
shall  be  deprived  of  life,  liberty,  or  property,  without  due  pro- 
cess of  law  /'  holding  that  these  words  cannot  mean  less  than 
a  prosecution  or  suit,  instituted  and  conducted  according  to  the 
prescribed  forms  and  solemnities  for  ascertaining  guilt,  or  deter- 
mining the  title  to  property.  We  are,  therefore,  on  the  most 
concluflire  authority,  bound  to  say,  that  the  provision  of  the  act 
of  1813,  under  which  the  corporation,  or  the  commissioners  in 
their  behalf  proceeded,  in  respect  to  the  premises  in  question,  is 
unconstitutional. 

2.  It  is  contmded,  that  the  plaintiffs,  by  receiving  from  the 
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corporation  the  amount  awarded  by  the  commissioners,  and  by 
jrielding  up  the  premises  to  them,  are  estopped  from  denying 
the  validity  of  the  proceedings  under  which  the  premises  were 
taken,  and  have,  by  those  acts,  given  a  binding  consent  and 
ratification  to  the  proceedings. 

This  strikes  us  as  the  only  question  in  the  cause  worthy  of 
serious  consideration ;  the  former  having  been  previously  ruled 
in  direct  terms. 

In  undertaking  to  take  the  property  in  question,  the  commis- 
sioners assumed  to  exercise  the  power  conferred  upon  them  by 
this  unconstitutional  act  The  report  of  the  commissioners  does 
not  proceed  on  the  ground,  that  they  had  taken  the  portion  of 
the  lot  in  question,  which  was  not  required  for  the  widening  of 
Ann  street,  with  the  express  assent  of  the  plaintiffs.  On  the 
contrary,  the  corporation  proceeded  on  the  ground  that  the  title 
of  the  plaintiffs  was  divested  by  the  confirmation  of  the  report, 
whether  they  consented  or  not.  The  statute  in  question  does 
not  provide  for  any  parol  assent ;  and  sitting  in  a  court  of  law, 
we  cannot  see  how  any  such  assent  which  might  have  been 
given  by  the  plaintiffs,  could  have  operated  to  divest  their  title 
to  the  land.  The  statute  of  frauds,  (2  R.  S.  134,  §  6,)  provides, 
that  no  estate  or  interest  in  lands,  other  than  leases  for  a  term 
not  exceeding  one  year,  shall  be  created,  unless  by  act  or  ope- 
ration of  law,  or  by  deed  or  conveyance  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  surrendering,  or  de- 
claring the  same,  or  his  agent,  authorized  by  writing.  This 
creates  an  insuperable  difiiculty  in  the  way  of  the  defendants. 
There  is  no  estoppel  by  deed  here,  nor  is  there  any  thing  in  the 
acts  of  the  parties  to  constitute  an  estoppel  in  pais.  The  ac- 
ceptance by  the  plaintiffs  of  the  money  awarded  by  the  com- 
missioners, could  not  divest  the  legal  title  of  the  plaintiffs  to  the 
land  in  question,  nor  constitute  an  estoppel  in  paisj  to  preclude 
them  from  asserting  their  title.  The  plaintiflb  were  clearly  en- 
titled to  part  of  the  money  awarded  to  them.  It  was  assessed 
or  awarded  to  them  as  an  entire  sum ;  nor  was  there  any  right 
to  apportion  it ;  neither  could  they  say  to  the  corporation,  <<  We 
will  take  part  of  this  money,  just  enough  to  cover  the  land  you 
actually  appropriated  to  public  use,  and  reject  the  residue.'' 
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They  had  no  means  of  ascertaining  the  amount  due  for  that 
porti<m  of  the  land,  as  to  which  their  title  became  divested,  by 
the  confirmation  of  the  commissioners  report.  They  were 
obliged  to  take  the  whole  or  none.  The  corporation  did  not 
take  or  sell  the  premises  on  the  ground,  that  the  plaintiffs  had 
accepted  the  sum  awarded ;  for  they  sold  and  conveyed  to  the 
defendant,  J.  Conner,  before  the  money  was  paid  to  the  plain*^ 
tifis.  We  cannot  say  that  the  corporation  would  not  have  taken 
the  land,  had  the  plaintiffs  refused  to  accept  the  amount  awarded 
to  them.  On  the  contrary,  they  claimed  the  right  to  take  and 
sell  the  land,  the  moment  the  report  was  confirmed,  and  before 
the  award  was  paid. 

The  legislature  had  thrown  these  owners  helpless,  at  the 
feet  of  the  commissioners.  According  to  the  act,  they  had  no 
option  to  part  with  their  property  or  not.  No  act  of  theirs, 
induced  the  corporation  to  part  with  its  money.  If  there  could 
be  such  a  thing  as  an  estoppel  in  pais,  in  a  court  of  law,  every 
element  of  such  estoppel  is  here  wanting.  Peter  Embury  was 
a  resisting  party,  and  did  not  lead  the  corporation  into  the  taking 
of  the  property.  As  the  statute  under  which  the  proceeding 
was  had,  had  no  operation  at  all,  the  alleged  assent  is  good  for 
nothing.  We  have  yet  to  learn,  that  a  parol  assent  will,  at  law, 
convey  a  title  to  land.  (Dezell  v.  Odell,  3  Hill,  216 ;  Ljfon  v. 
Meedj  13  Mees.  &  Welsby,  285,  309.)  As  to  estoppels,  we  refer 
to  the  American  notes  to  Smith's  Leading  Cases,  in  28  Law 
Library,  N.  S.  467 ;  and  2  Metcalf,  423,  431. 

I  have  omitted  to  notice  the  objection  to  the  plaintiffs  title 
derived  through  the  deed  from  Philip  Embury  to  Margaret 
Jacot,  executed  in  1821 ;  on  the  ground  that  it  was  not  recorded, 
until  after  Conner  received  his  conveyance  from  the  corporation. 
As  to  this,  it  suffices  to  say,  that  the  provision  in  the  recording 
act,  is  intended  for  the  protection  of  purchasers  against  previous 
grants  made  by  their  own  grantor,  of  which  they  were  ignorant 
It  has  no  application  to  a  purchaser  who  derives  his  title  from 
one  claiming  in  hostility  to  all  of  the  parties  in  the  unrecorded 
deed. 

There  must  be  judgment  for  the  plaintiffs. 
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Heath  and  Armstrong  v,  Westervblt,  Sheriff,  &c. 

Yolantary  assignees  of  a  defendant  in  an  execution,  who  become  such  after  a  levji 
are  not  strangert  within  the  meaning  of  the  rale  which  requires  an  officer  justi- 
fying against  a  stranger,  to  show  a  judgment  as  well  as  an  execution. 

It  is  sufficient  in  an  action  by  such  assignees  against  a  sheriff,  for  the  latter  to 
produce  his  exeeution,  and  the  former  cannot  impair  his  right  to  retain  the  goods 
levied,  by  attacking  the  judgment. 
July  17  ;  Sept.  30,  1848. 

Replevin. — ^Upon  the  trial,  it  was  admitted  that  on  the  17th 
of  August,  1847,  Thomas  B.  Wheeler  was  the  owner  and  in 
possession  of  the  property  in  question,  at  his  store,  number  88 
Bowery ;  and  that  on  the  20th  of  the  same  month,  he  executed 
and  delivered  to  the  plaintiffs  an  assignment  of  the  same,  for 
the  benefit  of  his  creditors.  On  the  2 1st  day  of  September, 
1847,  the  plaintiffs  demanded  the  property  from  the  defendant, 
and  he  refused  to  deliver  the  same.  The  demand  was  in  writ- 
ing, addressed  to  him  as  sheriff,  and  mentioned  the  property  as 
that  levied  on  by  him  in  the  store,  88  Bowery,  under  pretence 
of  an  execution  in  favor  of  Luther  Williams  against  Wheeler ; 
and  called  on  the  sheriff  to  deliver  up  the  immediate  possession 
of  the  same  to  the  plaintiffs,  whose  title  as  assignees  was  stated. 

A  witness  for  the  plaintiff  then  proved  the  value  of  the  prop- 
erty. On  his  cross-examination,  he  testified  that  a  deputy  of 
the  sheriff,  had  made  a  levy  on  the  stock  in  question,  and  had 
left  a  man  in  charge  of  it  before  the  assignment  was  executed. 
The  witness  was  not  present  when  the  levy  was  made. 

The  defendant's  counsel  introduced  a  paper  from  the  files  of 
the  county  clerk's  office,  purporting  to  be  the  record  of  a  judg- 
ment in  the  supreme  court,  recovered  by  confession  without 
suit,  in  favor  of  Luther  Williams  against  Wheeler,  filed  August 
17th,  1847. 

The  plaintiffs  objected  to  the  evidence,  on  the  ground  that  on 
the  &ce  of  the  paper,  it  appeared  to  have  been  altered  in  the 
date  of  the  signature  thereof  from  August  21st  to  August  17th, 
and  tbat  snch  alteration  should  be  first  explained,  and  proof  be 
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made  of  the  time  whea  the  paper  was  actually  signed  and  be- 
^me  a  record.  The  objection  was  overruled,  and  the  record 
was  read  in  evidence. 

The  signature  of  the  judgment,  had  first  been  dated  August 
2l8t,  and  the  figures  "  21st"  had  been  stricken  out,  and  "  17th*' 
inserted,  and  a  note  was  appended,  to  the  effect  that  the  date 
"  21st"  was  altered  to  "  17th,"  by  an  order  of  the  court  dated 
September  16th,  1847.  The  record  appeared  to  have  been  filed 
August  17th,  1847. 

The  defendant  next  read  in  evidence,  under  an  objection  of 
the  plaintiffs,  an  execution  on  that  judgment,  directed  to  th^ 
sheriff  of  New  York,  which  was  indorsed  as  having  been  re- 
ceived by  the  defendant  on  the  18th  day  of  August,  1847.  It 
was  admitted  that  on  the  same  day,  the  execution  was  levied 
on  the  property  in  question. 

The  defendant  then  read  in  evidence,  under  objections  to  its 
competency,  a  certified  copy  of  a  rule  made  by  the  supreme 
court,  September  16th,  1847,  upon  a  motion  made  on  behalf  of 
Wheeler  to  set  aside  Williams'  judgment  and  execution,  by 
which  rule  the  motion  was  denied,  and  the  plaintiff  was  al- 
lowed to  amend  the  judgment  record,  by  having  it  signed  by 
the  clerk  as  of  the  17th  of  August,  1847. 

The  plaintiffs  then  called  the  deputy  clerk  as  a  witness,  and 
offered  to  prove,  that  he  filed  the  judgment  record,  and  that 
when  it  was  filed,  it  had  not  been  signed  by  any  officer.  That 
immediately  after  filing  it,  the  witness  discovered  it  had  not 
been  signed,  that  there  was  no  warrant  of  attorney  executed 
by  the  defendant,  with  the  same,  and  witness  at  once  notified 
the  attorney  of  the  defects,  who  promised  to  supply  them  next 
morning.  The  record  was  not  signed  till  August  21st,  and  was 
then  signed  by  another  deputy  in  the  clerk's  name ;  and  no 
warrant  of  attorney  was  ever  produced  to  the  officer  who 
signed  the  record.  This  testimony  was  objected  to  by  the  de- 
fendant's counsel  and  excluded  by  the  judge. 

The  plaintiffs  were  thereupon  non-suited;  and  they  now 
move  to  set  the  nonsuit  aside.  • 

E.  Sandfordj  for  the  plaintiffs. 
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N.  B.  Blunt,  for  the  defendant. 

By  the  Court.  Sandford,  J. — On  looking  into  this  case, 
we  find  it  unnecessary  to  decide  the  question,  as  to  the  validity 
of  the  judgment  entered  up  by  Williams  against  Wheeler,  and 
the  admissibility  of  the  testimony  offered  with  a  view  of  im- 
peaching the  record.  Independent  of  those  questions,  we  think 
the  ruling  at  the  trial  was  correct. 

On  the  20th  of  August,  1847,  the  sheriff  was  in  possession  of 
the  goods  by  his  levy ;  and  could  have  medntained  his  right  to 
them,  as  against  Wheeler,  upon  the  execution  alone,  without 
resorting  to  proof  of  the  judgment. 

The  assignment  subsequently  executed  by  Wheeler  to  the 
plaintiffs,  transferred  no  greater  or  other  right  than  he  himself 
had.  The  plaintiffs  are  voluntary  cussignees ;  not  purchasers  in 
good  faith  for  value,  without  notice.  They  received  the  prop- 
erty, just  as  Wheeler  held  it,  and  subject  to  the  rights  which  the 
sheriff  had  acquired ;  one  of  which  was  to  retain  it  by  force  of 
the  execution  and  his  levy. 

The  plaintiffs  therefore  are  not  strangers,  within  the  mean- 
ing of  the  rule,  which  requires  an  officer  justifying  against  a 
stranger,  to  show  a  judgment  as  well  as  an  execution.  The 
sheriff  is  acting  strictly  on  the  defensive,  against  parties  who 
derive  their  title  from  the  defendant  in  the  process,  subsequent 
to  the  levy ;  and  who  in  this  sense,  euro  privies  of  the  defendant 

Tl)e  regularity  of  the  judgment  was  therefore  immaterial, 
and  the  points  presented  on  that  subject  may  be  laid  out  of 
view. 

As  to  the  nonsuit,  it  was  discretionary  with  the  judge ;  and 
he  adopted  the  course  least  prejudicial  to  the  plaintiffs. 

Motion  to  set  aside  the  non-suit  denied. 
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The  Bowert  Sayings  Bank  v.  Clinton« 

A  discharge  in  bankruptcy  doee  not  eztingoiah  the  bankmpt'e  debta.  It  txoneratea 
from  them,  hia  penon  and  hii  fnture  acqaintions,  but  it  does  not  impair  their  ob- 
ligation w  respect  of  ssreties. 

On  the  bond  of  J.  to  the  plaintiffi,  bearing  intoreat  at  €  per  cent,  C.  Indorsed  a  oo- 
Tenant,  binding  himself  to  them  for  **  an  additional  one  per  centum  per  annnm 
intarest,  making  in  all  seven  per  centum  per  annum  on  the  principal  sum  se* 
cored"  by  the  bond,  until  the  principal  should  be  paid,  the  interest  to  be  paid  at 
the  time  and  in  the  manner  mentioned  in  the  bond.  H$ld,  that  C.  was  not 
iKNind  to  pay  seven  per  cent  interest*  nor  more  than  one  per  cent  on  the  amoont 
of  the  bond.  That  he  was  liable  to  pay  one  per  cent,  until  the  bond  was  paid  effi 
Sept.  Uth ;  Sopt  30th,  184& 

Case,  subject  to  the  opinion  of  the  court. 

The  action  was  covenant  on  a  writing  under  seal,  indorsed 
upon  a  bond  executed  by  James  Conner  to  the  plaintiffs.  This 
bond  of  Conner  was  dated  July  23d,  1836,  and  the  condition 
was  for  the  pa3rment  of  $1600,  in  one  year,  with  interest  at  six 
per  cent  per  annum,  half-yearly.  The  defendant's  covenant 
was  dated  July  1, 1837,  and  was  in  these  words,  viz. : 

<'  For  and  in  consideration  of  one  dollar  to  me  in  hand  paid 
by  The  Bowery  Savings  Bank,  obligees  in  the  annexed  bond 
named,  the  receipt  whereof  is  hereby  acknowledged,  I,  Charles 
A.  Clinton,  do  for  myself,  my  heirs,  executors  and  administra- 
tors, covenant  and  agree  to  and  with  the  said  The  Bowery 
Savings  Bank,  their  successors  or  assigns,  an  additional  one  per 
centum  per  annum  interest,  making  in  all  seven  per  centum  per 
annum  on  the  principal  sum,  secured  thereby  from  the  date 
hereof  until  said  principal  sum  shall  be  fully  paid,  the  interest 
to  be  paid  at  the  time  and  in  the  manner  mentioned  in  the  con- 
dition of  said  bond.^ 

The  plaintiffs  proved  that  the  defendant,  for  some  time 
prior  to  the  making  of  this  agreement,  had  paid  the  interest 
on  Oonnefs  bond,  at  the  rate  of  six  per  cent  per  annum, 
and  firom  that  time  had  paid  interest  on  the  bond  to  the 
first  day  of  August,  1846,  at  the  rate  of  seven  per  cent  per 
annmn,  on  the  principal  sum  mentioned  in  the  bond.     It 
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was  admitted  by  the  plaintiffs,  at  the  request  of  the  defend  * 
ant,  and  given  in  evidence  subject  to  the  plaintiffs  objection 
thereto,  thai  Conner,  since  the  making  of  the  bond  and  agree- 
ment, and  prior  to  the  accruing  of  the  plaintiffs  demand  against 
the  defendant,  was  discharged  fix>m  his  debts  in  bankruptcy,  in 
the  district  court  of  the  United  States  for  the  southern  district 
of  New  York. 

A.  Sckellj  for  the  plaintiffs. 

W.  B.  AUhen^  for  the  defendant 

Bt  the  Court.  Oakley,  Ch.  J. — One  principal  question 
presented  by  the  case  is  whether  the  discharge  of  the  principal 
debtor,  Conner,  from  his  debts,  in  the  proceeding  in  bankruptcy, 
was  a  discharge  of  this  collateral  covenant  executed  by  the  de- 
fendant. It  was  contended  that  the  bankrupt  discharge  was 
an  extinguishment  of  Conner's  debt ;  and  that  consequently  by 
the  fair  construction  of  the  covenant  executed  by  the  defendant^ 
his  obligation  is  discharged. 

It  is  clear  that  the  effect  of  the  bankrupt  discharge  was  only 
to  relieve  the  obligor  from  his  personal  liability,  and  to  exone- 
rate his  subsequently  acquired  property  from  liability  for  ex- 
isting debts.  For  all  other  purposes,  and  for  many  that 
are  important,  his  debts  remain  unextinguished.  Such  is  the 
law,  as  it  is  well  settled.  We  refer  to  Storm  v.  Waddell,  2 
Sandf.  Ch.  R.  494,  626,  and  the  cases  there  cited.  There  is 
no  doubt  that  this  is  the  effect  of  a  discharge  in  bankruptcy, 
and  it  cannot  affect  a  collateral  covenant  like  the  one  in  suit 

The  plaintiffs  daim  that  by  the  true  construction  of  the  de- 
fendant's covenant,  he  was  bound  to  pay  the  whole  seven  per 
cent  interest;  as  well  the  six  per  cent  reserved  in  Conner's  bond, 
as  the  one  per  cent  mentioned  in  his  covenant ;  the  effect  of 
which  would  be  to  make  him  liaUe  for  a  perpetual  aiinuit]r 
€qual  to  the  interest  on  the  amount  of  the  bond,  unless  he 
should  discharge  the  principal  debt,  or  it  should  be  otherwJBs 
extinguished. 

As  to  thiS|  we  think  by  die  plain  meaningof  die  <de£BBdanM 
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coyenant,  it  extended  only  to  one  per  cent  interest  on  the 
amount  of  the  bond.  The  six  per  cent  interest  was  secured  by 
the  bond  of  Conner,  and  the  only  object  of  the  covenant  was  to 
pnmde  for  an^additional  one  per  cent.  It  did  not  make  the  de- 
fendant liable  for  the  six  per  cent  already  secured.  He  will 
continue  to  be  liable  for  the  one  per  cent|  until  the  debt  be  dis* 
charged. 

Judgment  for  the  plaintift  for  the  amount  of  the  one  per  oen 
interest  on  the  bond. 


MoNTBOss  &  Underbill  v.  ClarK)  impleadedi  &c. 

Where  a  negotiable  note  ia  lent  by  the  maker  to  the  payee,  or  gi?en  for  the  lattei^a 
aeeonmodation,  without  reetriction  ae  to  the  aaode  of  omng  it,  it  ie  Talkl  m  tha 
handi  of  any  penon  to  whom  it  has  been  traaiferred  Ibr  Tahie  before  matority, 
although  each  Talne  oonnitfl  in  ita  application  to  the  discharge  of  a  precedent 
debt  dne  from  the  payee  to  inch  holder. 

An  accommodation  bill  or  note,  when  negotiated  to  a  third  party,  inqierte  a  oomI- 
deration  aa  between  him  and  the  prior  partiea. 
8epU  18th ;  Sept  30th»  184a 

Assumpsit  against  the  defendant  as  ths  maker  of  a  promis- 
sory note  for  $183  47,  dated  Albany,  January  20, 1847,  payable 
three  months  after  date,  to  the  order  of  Lyman  Clark,  at  the 
Commercial  Bank,  and  indorsed  by  the  payee.  At  the  trial  be- 
fore Sandford,  J.  in  June,  1848,  the  plaintiils  proved  the  defend- 
ant's admission  that  he  made  the  note,  but  ought  not  to  pay  i^ 
because  he  lent  it  to  Lyman  Clark,  to  help  him  out  of  difficulty. 

The  defendant  called,  as  a  witness,  the  payee  of  the  note, 
who  testified  that  when  the  note  was  given,  he  was  a  merchant 
at  Albany,  in  good  credit.  He  boiiowed  the  note  of  his  brother, 
the  defendant,  to  raise  money  on  it  at  the  bank.  Told  him 
witness  wanted  to  borrow  his  note,  and  he  lent  it  Told  him  wit- 
ness wanted  to  get  it  discounted  at  the  Albany  City  Bank.  He 
made'  the  note,  and  lent  it  to  witness  for  that  purpose.    There 
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was  no  consideration  paid  for  it.  He  never  received  anything^ 
for  it.  The  witness  transferred  the  note  to  the  plaintiffs  in  part 
payment  of  a  note  they  held  against  him.  (It  appeared  that 
the  witness  sent  the  note  in  suit  to  the  plaintiffs'  the  day  after 
its  dote.)  After  this  note  fell  due^  witness  gave  plaintiffs  his 
check  for  it,  dated  five  or  six  days  ahead,  and  they  said  they 
would  give  the  note  up  to  him.  He,  at  the  same  time,  told  them 
it  wa»  his  note  to  pay,  and  not  his  Inrother's.  Witness  kept  his 
account  in  the  Albany  City  Bank.  (There  were  some  discre- 
pancies in  the  statements  of  the  witness  as  to  the  time  of  the 
transfer  of  the  note  to  the  plaintiffs.) 

The  counsel  for  the  defendant  requested  the  court  to  chaise, 
1st.  That  the  note  having  been  made  by  the  defendant,  and 
lent  by  him  to  Lyman  Clark  for  his  accommodation,  and  with- 
out any  consideration  received  by  the  defendant ;  and  the  plain- 
tiffs having  received  the  note  in  part  payment  of  a  precedent 
debt,  and  not  having  paid  any  thing  for  it,  they  took  it  subject 
to  all  the  equities  existing  between  the  original  parties,  and  the 
want  of  consideration  was  a  good  defence. 

Also,  that  the  note  was  misappropriated  from  the  purpose  for 
which  it  was  given,  and  on  that  ground  the  defendant  is  not 
holden. 

The  court  charged  the  last  point  as  requested,  (for  the  pur- 
poses of  the  trial,)  and  left  it  to  the  jury  to  decide,  first,  for 
what  was  the  note  in  suit  given  by  the  defendant  1 

If  it  were  by  him  lent  to  Lyman  Clark,  or  given  for  L3nnan's 
accommodation,  without  any  restriction  as  to  the  mode  of  using 
it,  the  court  instructed  the  jury  that  the  plaintiffs,  taking  it  ia 
payment  of  their  note  against  Lyman,  became  entitled  to  re- 
cover it  against  the  defendant.  But  if  the  note  in  suit  were 
given  by  defendant  for  the  sole  purpose  of  having  it  discounted  at 
the  Albany  City  Bank,  then  if  it  had  been  negotiated  to  the 
plaintiffs  without  the  assent  of  the  defendant,  he  is  not  liable  to 
them.  The  court  submitted  these  inquiries  to  the  jury  on  the 
testimony  of  Lyman  Clark  and  the  circumstances  proved. 

The  plaintiffs  excepted  to  the  charge  on  the  point  as  to  the 
misappropriation  of  the  note,  and  the  defendant,  on  the  point 
that  the  want  of  consideration  is  no  defence. 
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The  jury  found  a  yerdict  for  the  plaiotiffs,  and  the  defendant 
moved  for  a  new  trial. 

J.  E.  Cary,  for  the  defendant. 

O.  M.  JSpeir^  for  the  plaintiffs. 

Bt  the  Court.  Yanderpoel,  J. — The  note  in  suit  was 
an  accommodation  note,  given  by  the  defendant,  Lewis  Clark, 
to  ^  help  his  brother  Lyman  out  of  difficulty,"  to  borrow  the 
language  of  the  witness,  Pierson,  The  defendant  resists  its  pay- 
ment on  three  grounds,  vis.,  1st,  That  the  plaintiffs  paid  nothing 
for  the  note,  and  that  therefore  it  is  subject  to  all  the  equities 
between  the  original  parties.  2d.  That  it  was  diverted  from 
the  purpose  for  which  it  was  given,  and  that,  therefore,  the  de- 
fendant, as  accommodation  maker,  is  not  bound.  3d.  That  the 
taking  the  check  of  Lyman  Clark,  under  the  circumstances  dis- 
closed in  the  csise,  payaMe  five  days  after  its  date,  was  such  an 
extension  of  the  credit,  as  to  discharge  the  defendant. 

The  first  question  is,  whether  the  defendant  paid  such  value 
for  the  note  as  to  be  entitled  to  protection.  The  plaintiffs,  ac- 
cording to  the  testimony  of  Lyman  Clark,  took  the  note  before 
it  became  due,  in  part  payment  of  a  note  which  the  plaintiffs 
held  against  Lyman,  for  $409,  and  gave  up  to  Lyman  his  note, 
he  pa]ring  the  plaintiffs  the  difference  between  the  two  notes,  in 
money.  Ever  since  the  case  of  Bay  v.  Ceddingiottf  20  John. 
637,  this  has  been  held  a  sufficient  parting  with  value,  to  ena- 
ble a  bona  fide  holder  of  an  accommodation  note  to  recover. 
{Bank  of  Sandusky  v.  ScwiUej  24  Wend.  115 ;  Chrandin  v.  Le 
Boy,  2  Paige,  609 ;  Stalker  v.  Jif  Donald,  6  Hill,  93 ;  Small  v. 
Smithj  1  Denio,  603.) 

In  the  case  last  mentioned,  Beardsley,  J.  said,  that  as  a  gene- 
ral proposition,  it  was  true,  that  if  the  plaintiffs  received  the 
note  in  pajrment  and  satisfaction  of  a  debt  due  to  them  from 
the  accommodation  holder,  that  was  a  sufficient  consideration 
for  its  transfer,  and  they  thereby  became  purchasers  for  value. 
To  protect,  however,  the  holder  of  a  negotiable  security  which 
has  been  passed  to  him  in  Iraud  of  the  rights  of  othersi  he  mutt 
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not  only  hare  taken  it  without  notice,  but  must  also  have  parted 
with  something  of  actiuU  value  upon  the  credit  or  faith  thereof 
Here,  the  plaintiffs  parted  with  the  note  they  held  against  Ly- 
man Clark,  and  gave  it  up  to  him.  By  this,  the  relations  of  the 
parties  were  changed.  The  rule  has  long  been  uniform  and 
well  established,  that  the  holder  of  negotiable  paper  must  part 
with  something  oi  value  to  enable  him  to  recover  against  an  ac- 
commodation maker  or  indorser,  where  the  transfer  of  the  note 
is  fraudulent  as  against  him ;  but  what  constitutes  such  value, 
is  a  question  which  still  seems  doomed  to  judicial  conflict. 
The  rules  of  the  supreme  court  of  the  United  States,  and  the 
late  court  of  last  resort  in  this  state,  are  discordant  on  this  sub* 
ject.  {Swift  V.  Tyson,  16  Peters,  1 ;  Stalker  v.  M^DoniMj  6 
Hill,  93.) 

But  this  inquiry  becomes  quite  immaterial,  if  there  was,  in 
point  of  fact,  no  diversion  of  the  note  from  the  purpose  for  whieh 
it  was  created.  If  it  were  an  accommodation  note,  without  re- 
striction as  to  the  manner  in  which  it  should  be  used,  then  it 
was  not  passed  to  the  plaintiffs  in  fraud  of  the  maker,  and  it  is 
not  for  him  to  inquire,  whether  the  plaintiffs  took  it  for  a  pre- 
existing debt,  or  for  value  actually  advanced  contemporaneous- 
ly with  its  transfer.  The  judge,  at  the  trial,  charged  upon 
the  question  as  to  the  effect  of  the  alleged  diversion,  full  as  fa- 
vorably to  the  defendant  as  the  law  warrants ;  and  the  jury,  to 
have  found  their  verdict,  must  have  concluded,  that  the  note 
was  not  given  for  the  sole  purpose  of  having  it  discounted  at 
the  Albany  City  Bank ;  and  we  feel  no  disposition  to  arraign 
their  finding,  in  this  particular.  The  note  was  lent  to  Lyman, 
to  belp  him  out  of  difficulty  ;  and  the  jury  may  have  properly 
supposed,  that  it  would  answer  that  end  as  effectually  by  apply- 
ing it  to  a  debt  which  Lyman  owed  the  plaintiffs,  as  by  any 
other  use  of  it  Lyman  says,  he  told  the  defendant,  that  he 
wanted  to  get  the  note  discounted  at  the  Albany  City  Bank ; 
but  there  was  no  positive  agreement,  that  it  should  be  discounted 
there.  To  expose  negotiable  paper  to  the  objection  of  a  diver- 
sion from  the  use  to  which  it  was  to  be  applied,  an  agreement 
as  to  the  manner  in  which  it  was  to  be  used,  must  be  shown. 
▲  mere  intimation  of  the  party  accommodated,  that  he  ^wanle 
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or  expects  to  get  it  discounted  at  a  particular  bank,"  is  slight 
evidence  indeed  of  such  an  agreement,  especially  when  the  note 
was  given  for  the  general  purpose  of  helping  him  out  of  diffi- 
culty. Judge  Story.  (1  Story  on  Bills,  i  191,)  says,  it  is  no  de- 
fence or  bar,  that  the  bill  was  known  to  the  liolder  to  be  an  ac- 
commodation bill  between  the  other  parties,  if  he  takes  it  for 
value  bona  fide,  before  it  has  become  due.  The  reason  is,  he 
remarks,  that  the  very  object  of  every  accommodation  bill  is  to 
enable  the  parties  thereto,  by  a  sale  or  other  negotiation  thereof^ 
to  obtain  a  free  credit  and  circulation  thereof;  and  this  object, 
he  says,  would  be  wholly  frustrated,  unless  the  purchaser  or 
ether  holder  for  value  could  hold  such  a  bill  by  as  firm  and  var 
lid  a  title,  as  if  it  were  founded  in  a  real  business  transaction. 
In  short,  the  parties  to  every  accommodation  bill  hold  them- 
fielves  out  to  the  public  by  their  signatures  to  be  absolutely 
bound  to  every  person  who  shall  take  the  same  for  value,  to  the 
•ame  extent,  as  if  that  value  were  personally  advanced  to  them, 
or  on  their  account,  or  at  their  request. 

3.  The  judge  properly  submitted  the  point  it  relation  to  the 
taking  of  Lyman  Clark's  check.  The  jury  must,  under  the 
charge,  have  found  that  there  was  no  agreement  on  the  part  of 
the  plaintifis  to  wait  until  the  check  became  due,  and  that  they 
did  not  receive  the  check  in  payment  of  the  note.  There  was 
not  such  an  extension  of  credit  on  the  note,  as  to  discharge  the 
maker. 

The  motion  for  a  new  trial  is  denied. 
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Cram  v.  DRESSEtt.(a} 

In  an  action  for  tho  recovery  of  rent,  npon  a  leaee  which  provided  fbr  the  landlord'! 
entering  on  the  premlsee  to  make  repairs  daring  the  term,  the  tenant  cannot 
recoup  his  damages  occasioned  by  negligent  and  tortious  behavior  of  the  landlord 
and  his  servants,  in  making  such  repairs. 

The  injury  in  such  a  case,  does  not  arise  from  the  breach  of  any  covenant  or  stipu- 
lation of  the  landlord ;  nor  does  it  grow  out  of  the  terms  or  consideration  of  the 
contract  entered  into  between  the  parties.  It  is  as  distinct  and  independent  a 
wrong,  as  any  committed  upon  the  the  tenant  by  a  stranger. 

A  wrongful  act  of  the  landlord,  causing  great  inconvenience  and  trouble  to  the 
tenant's  family,  and  keeping  the  demised  tenement  in  confusion  and  disorder  for 
a  long  period ;  cannot  be  set  up  as  an  eviction,  where  the  tenant  has  continued 
in  poasession  for  a  year  after  the  injury  ceased. 

On  a  formal  lease  for  one  year,  was  indorsed  an  agreement  continuing  it  another 
year  at  an  advanced  rent  During  the  latter  term,  a  second  agreement  was 
Indoised,  whereby  "  the  within  lease"  was  *'  extended  the  further  period  of  one 
year,  without  alteration."  Held,  that  both  the  previous  instruments  were  in- 
tended by  the  ezpiession,  "  within  lease." 
Sept.  26  ;  Sept  30, 1848. 

Covenant  for  one  quarter's  rent,  $150,  reserved  in  a  lease  of 
a  dwelling  house.  Plea,  n4>n  est  factum,  and  notice  of  set-off, 
and  other  special  matter,  as  hereafter  stated. 

At  the  trial,  before  Oaklet,  Ch.  J.,  in  April  last,  the  plaintiff 
proved  and  read  in  evidence,  a  lease  of  the  house  from  him  to 
the  defendant,  dated  March  13th,  1844,  for  one  year  from  May 
1st,  1844,  at  the  yearly  rent  of  $650.  Among  other  provisions 
in  the  indenture  of  lease,  was  the  following : 

"  And  it  is  further  agreed,  that  the  said  party  of  the  first  part, 
or  any  person  or  persons  by  his  orders,  shall  be  permitted  to 
enter  the  said  premises,  at  such  reasonable  time  of  the  day  as 
he  shall  think  proper,  to  examine  the  said  premises,  or  to  make 
such  necessary  repairs  and  alterations  therein,  as  he  shall  think 
requisite." 


(«)  Oakley,  Ch.  J.,  was  detained,  and  did  not  sit  in  this  owe. 
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Indorsed  on  the  lease  were  two  instraments,  each  signed  and 
sealed  b7  the  parties,  the  first  of  which  was  in  these  words : 

'^  New  York,  September  15, 1845.— It  is  hereby  agreed,  that 
the  within  agreement  shall  extend  from  May  1,  1845,  at  the 
cent  of  six  hundred  dollars  per  year.  This  is  the  only  altera- 
tion.   All  other  matters  to  remain  as  named  within." 

The  second  instrument  was  as  follows : 

''  New  Yorfc,  February  18, 1846.--The  within  lease  hereby 
extended  for  the  further  period  of  one  year,  first  day  of  May, 
1846,  without  any  alteration." 

The  plaintiff  having  rested,  the  defendant  introduced  in  evi- 
dence, receipts  for  the  rent,  showing  it  paid  to  February  1st, 
1847;  all  the  payments,  subsequent  to  May  Ist,  1846,  being  at 
the  rate  of  $150  per  quarter,  and  were  so  receipted. 

The  defendant  then  offered  to  prove,  that  in  the  spring  of 
1846,  the  plaintiff  sent  painters  into  and  upon  the  premises  to 
paint  the  house  ;  and  offered  to  prove  in  his  defence,  the  facts 
contained  in  his  notioe  attached  to  his  plea,  and  which  are 
therein  stated  as  follows : 

'^  And  also  take  notice,  that  the  said  defendant  at  the  trial  of 
this  cause,  will,  under  the  said  plea  above  pleaded,  also  give  in 
evidence,  that  the  said  plaintiff,  during  the  occupancy  of  the 
said  defendant  under  the  lease,  and  continuance  thereof  in  said 
declaration  mentioned,  in  disregard  of  the  said  defendant's  con- 
venience, peaceable  use,  and  proper  enjoyment  of  the  premises 
in  said  declaration  mentioned,  and  in  violation  of  the  covenants 
made  on  the  part  of  the  said  plaintiff  with  said  defendant,  in 
the  indenture  in  said  declaration  mentioned,  entered  said  prem- 
ises with  his  workmen,  laborers  and  servants,  to  paint  the  walls 
of  sundry  rooms  and  parlors  in  said  premises,  and  by  and  under 
his  directions,  said  workmen,  laborers  and  servants,  did  paint 
the  walls  of  sundry  rooms  and  of  the  parlors  in  said  premises, 
and  in  such  an  unworkmanlike  manner  as  to  injure,  deface  and 
destroy  the  appearance  and  decent  looks  of  said  rooms  and 
parlors,  using  the  most  improper  and  worthless  materials  for 
the  same,  and  merely  rendering  said  rooms  and  parlors  of  but 
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little  advantage  and  value  to  said  defendant  That  said  paint- 
ing was  delayed  and  piotracted  to  an  unreasonable  and  unne- 
xessary  length  of  time  after  it  was  commenced,  whereby  de- 
fendant's family  were  put  to  great  inconvenience  and  trouble, 
and  his  house  kept  in  disorder  and  confusion  during  all  said 
period,  so  taken  up  in  the  said  painting  of  the  rooms  and  par- 
lors thereof.  And  by  reason  of  the  premises,  and  the  said 
unreasonable  and  unwarrantable  delays  in  completing  said 
painting,  great  damage  has  been  sustained  by  said  defendant, 
which  he  will  seek  to  recover  by  way  of  recoupment  of  dama- 
ges, at  the  trial  of  this  cause." 

The  counsel  for  the  plaintiff  objected  to  this  evidence  as 
irrelevant,  and  constituting  no  defence,  either  in  bar  or  in  miti- 
gation of  damages.  The  judge  excluded  the  testimony,  and 
tlie  defendant  excepted. 

The  defendant  then  claimed,  that  during  the  last  year,  his 
rent  was  only  $550,  and  applying  his  payments  accordingly, 
there  was  but  $100  in  arrear. 

The  judge  instructed  the  jury,  that  on  the  evidence  the  plain- 
tiff was  entitled  to  a  verdict  for  one  quarter's  rent  at  the  rate  of 
$600  per  year ;  and  the  jury  gave  their  verdict  for  $160.  llie 
defendant  excepted  to  the  charge,  and  now  moves  for  a  new 
trial. 

EL  Dresser^  for  the  defendant 

1.  The  matters  offered  to  be  proved  by  the  defendant,  were 
proper  by  way  of  recoupment  of  damages,  or  to  show  an  evic- 
tion of  part  of  the  premises  by  the  landlord;  and  therefore 
should  have  been  received. 

The  work  was  not  necessary,  as  the  plea  shows.  The  plain- 
tiff was  bound  to  show  it  was  necessary. 

It  is  to  be  taken  here,  that  we  have  shown  an  injury.  As  to 
recoupment,  this  claim  grew  out  of  the  same  transaction.  The 
authorities  fully  sustain  its  application  here.  {Reab  v.  McAlis- 
tery  4  Wend.  483 ;  S.  C.  in  error,  8  ibid.  109 ;  Westlake  v.  De- 
Grawj  26  ibid.  672 ;  Batterman  v.  Pierce,  3  Hill,  171 ;  Van 
Mpps  V.  Harrison^  5  Hill,  63 ;  Barber  v.  Rose,  6  ibid.  76 ; 
WhUbeck  v.  Skinner,  7  ibid.  63 ;  Cleves  v.  WUUmghby,  7  ibid. 


NEW  YORK— SEPTEMBER,  1818.  183 


Cnun  T.  Drawer. 


83.    And  see  the  definition  of  recoupment^  Tomlin's  Law  Diet 
814.) 

It  suffices  to  say,  that  the  doctrine  is  founded  on  a  fiuluie  of 
the  consideration  for  the  liability  which  the  plaintiff  seeks  to 
enforce,  for  which  failure  the  defendant  is  entitled  to  redress. 

If  not  entitled  to  recoup  the  damages,  the  testimony  offered 
was  sufficient  to  prove  an  eviction,  within  the  authorities  on 
that  subject  in  our  state.  {Dyeit  v.  Pendleian^  8  Cow.  727, 
731.) 

2.  The  renewal  of  the  lease,  on  the  18tii  of  February,  1846, 
for  one  year  from  the  first  of  May  after,  was  at  the  rent  of 
^550;  and,  as  $460  had  been  paid,  the  plaintiff  was  entitied  to 
no  more  than  $100,  with  interest. 

H,  A.  Crarn^  for  the  plaintiff. 

1st  Point.  1.  The  facts  set  up  in  the  notice,.do  not  make 
out  an  eviction. 

2.  They  are  not  a  breach  of  any  contract  in  the  lease,  and 
therefore,  are  not  the  subject  of  recoupment 

The  doctrine  of  recoupment  is  as  yet  without  definite  limits, 
apparently ;  but  there  is  no  case  that  goes  the  length  of  this. 

The  entry  here  was  lawful.  We  were  by  Uie  lease,  the 
judges  of  the  necessity  of  repairing.  We  deemed  it  necessary, 
and  we  entered  to  paint  the  house,  which  was  a  proper  repair. 
So  fiir,  there  was  no  injury  or  wrong.  Then  the  putting  on  of 
bad  paint,  and  the  delajring  the  work  too  long,  were  not  justifi- 
able ;  and  those  acts  constitute  the  wrong. 

There  was  no  eviction,  no  pretence  for  it  But  there  was  an 
injury,  for  which  the  defendant  might  maintain  an  action,  but 
not  assumpsit  And  there  is  no  case  where  a  recoupment  has 
been  allowed,  except  where  assumpsit  could  be  maintained 
against  tiie  party  recouping,  either  on  an  express  ot  implied 
agreement 

In  Etheridge  v.  Osbom^  (12  Wend.  629,)  it  was  refused  in 
an  action  of  covenant  for  rent,  where  the  defendant  sought  to 
recoup  damages  arising  from  breach  of  covenant  to  repair. 

It  is  defined  in  hes  v.  Van  EppSy  (22  Wend.  166,)  as  a 
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to  withhold  damages,  for  some  equitable  reason,  and  it  arisen 
on  some  stipulation  growing  out  of  the  same  contract 

In  Batterman  ▼.  Pierce^  (3  Hill,  171,)  there  is  a  rather 
broader  definition  by  Judge  Bronson,  viz.:  where  there  is  a 
demand  growing  out  of  the  same  contract  or  trcmsaction.  -  But 
no  adjudged  case  goes  the  length  of  the  latter  idea — ^trans- 
actions. 

Sedgwick  on  Damages,  uses  a  broader  one  still ;  but  all  his 
cases  are  those  of  fraudulent  warranties,  or  of  negligence, 
growing  out  of  contract ;  in  all  of  which  assumpsit  would  lie 
against  the  party  setting  it  up. 

2d  Point.  After  the  first  year  expired,  the  lease  and  first 
endorsement  made  but  one  instrument,  and  the  words  "the 
within  lease,"  in  the  second  endorsement,  had  reference  to  the 
lease  and  the  first  endorsement ;  therefore,  the  rent  for  the  third 
year  was  $600.  The  acts  of  the  defendant,  in  taking  the  re- 
ceipts in  which  the  rent  was  stated  to  be  $600,  show  that  this 
is  the  proper  construction. 

Bt  the  Court.  Sandford,  J. — ^There  is  no  difficulty  as 
to  the  amount  of  the  rent  reserved  by  the  agreement  of  Febru- 
ary 18th,  1846.  Although  it  speaks  of  the  mthin  lease^  and 
that  made  in  the  preceding  year  was  not  within  the  paper,  bat 
was  indorsed  upon  it ;  the  whole  instrument  shows  that  both 
were  referred  to.  The  lease  was  to  he  extended  ;  which  Ian- 
guage  was  appropriate  only  to  an  existing  lease.  If  the  first 
lease  alone  had  been  in  view,  the  expression  would  have  been 
"  revived,'*  or  something  equivalent.  The  existing  lease  whidi 
was  to  be  extended,  consisted  of  the  two  instruments  of  March, 
1844,  and^September,  1846,  the  one  within  and  the  other  upon 
the  paper,  on  which  the  agreement  in  question  was  written. 
And  a  reiference  in  the  latter,  either  to  the  one  or  the  other, 
describing  it  as  an  existing  lease,  would  necessarily  embrace 
both. 

Next,  in  reference  to  the  principal  ground  of  defence.  It  is 
not  denied  on  the  part  of  the  plaintiff,  that  he  was  liable  to  the 
defendant  for  damages,  if  the  painting  of  the  house  were  done 
with  as  bad  materials,  and  with  such  needless  and  harassiDg 
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delays  ^  cure  stated  in  the  notice.  And  it  is  yery  certain,  that 
the  injury  as  set  forth,  was  one  of  a  serious  character.  The 
question  is,  whether  the  defendant  has  any  remedy  in  this 
action,  by  way  of  reducing  the  amount  of  the  rent  due  on  his 

lease. 

The  doctrine  of  recoupment  of  damages,  on  which  the  de- 
fendant relies,  was  firmly  established,  by  the  name  of  mitigation 
of  damages,  or  diminution  of  the  plaintiff's  recovery,  in  Reab 
T.  McAlisteTj  (8  Wend.  109 ;)  and  in  cases  falling  within  its 
principle,  is  entitled  to  the  favorable  consideration  of  the  courts. 
Without  citing  the  subsequent  cases,  we  may  say,  that  it  has 
been  applied  to  the  reduction  of  the  price  of  goods  sold,  where 
there  was  either  a  warranty  broken,  or  fraud  in  the  sal^,  or  a 
distinct  agreement  relative  to  the  subject  matter,  which  was 
broken ;  to  diminish  the  recovery  on  a  contract  for  labor  and 
materials,  which  was  not  executed  faithfully ;  and  finally,  a 
tenant's  damages  by  reason  of  the  breach  of  an  agreement  to 
repair,  have  been  admitted  in  his  defence  to  an  action  brought 
by  the  landlord  to  recover  the  rent  of  demised  premises.  In 
bes  V.  Van  Epps,  (22  Wend.  156,)  Cowen,  J.,  with  whom  this 
was  a  favorite  doctrine,  cited  Tomlins's  definition  of  recoup- 
ment, and  said,  "  It  is  now  uniformly  applied  where  a  man 
brings  an  action  for  breach  of  a  contract  between  him  and  the 
defendant ;  and  the  latter  can  show  that  some  stipulation  in  the 
same  contract  was  made  by  the  plaintiff,  which  he  has  violated. 
There,"  he  says,  '<  the  defendant  may,  if  he  choose,  instead  of 
suing  in  his  turn,  recoups  his  damages  arising  from  the  breach 
conmiitted  by  the  plaintiff,  whether  they  be  liquidated  or  not 
The  law  will  cut  off  bo  much  of  the  plaintiff's  claim,  as  the 
cross  damages  may  come  to." 

The  defendant  supposes  that  the  doctrine  has  been  carried 
still  further,  in  the  case  of  Batterman  v.  Pierce^  (3  Hill,  171.) 
It  is  true,  Judge  Bronson  there  says,  that  "  Where  the  demands 
of  both  parties  spring  out  of  the  same  contract  or  transaction, 
the  defendant  may  recoupe,  although  the  damages  on  both 
sides  are  unliquidated,"  &c.  But  the  case  itself,  was  an  action 
on  a  note  given  for  wood  sold,  and  the  defence  was  on  an 
agreement  of  the  seller,  forming  a  part  of  the  contract  of  sale. 
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Indeed,  the  whole  of  the  learned  judge's  opinion,  shows  that  he 
used  the  word  "  transaction,"  as  denoting  the  whole  of  a  con* 
tract  and  its  accessories,  whether  resting  in  one  or  more  wri- 
tings, or  having  mutual  or  independent  stipulations.  We  do 
not  find  any  decision  going  the  length  of  the  defence  proposed 
in  the  case  at  bar ;  and  we  are  unable  to  bring  it  within  the 
principle  of  recoupment.  The  damages  claimed  to  be  recouped, 
do  not  arise  out  of  the  contract  between. the  parties.  They  were 
occasioned  by  a  tortious  act  of  the  plaintiff's  agents ;  of  the 
same  quality  as  a  trespass,  although  unaccompanied  with  any 
force.  The  acts  complained  of,  are  entirely  independent  of  the 
respective  covenants  of  the  parties ;  as  much  so,  as  a  trespass 
or  other  act  of  force  committed  by  a  landlord,  or  even  by  a 
stranger,  upon  the  tenant  The  circumstance  that  the  plaintiff 
was  authorized  to  enter  the  premises  and  make  repairs,  is  to  be 
left  out  of  view,  inasmuch  as  it  does  not  justify  the  wrong  al- 
leged. Those  wrongful  acts,  therefore,  stand  as  unjustifiable 
injuries  to  the  defendant's  possession  of  the  demised  premises, 
committed  during  the  term  and  long  after  the  contract  of  letting. 
We  do  not  perceive  how  they  can  be  regarded  as  growing  out 
of  that  contract,  or  even  out  of  the  same  transaction,  in  the 
sense  in  which  Judge  Bronson  made  use  of  that  word. 

Let  us  suppose  that  an  action  is  brought  for  the  price  of  a 
horse,  and  the  defendant  should  plead,  that  the  next  week  after 
the  sale,  the  plaintiff  without  permission,  took  the  horse  out  of 
the  defendant's  stable,  drove  him  out  of  town,  and  foundered 
him.  Would  such  a  plea  be  maintained,  either  as  an  entire 
defence,  or  by  way  of  recoupment  ?  Yet  it  appears  to  us,  that 
the  foundering  of  the  horse  in  the  case  put,  is  no  more  remote 
from  the  contract  or  transaction  of  the  sale,  than  is  the  tortious 
behavior  of  the  plaintiff's  servants  from  that  of  the  lease,  in  the 
case  before  us. 

As  to  the  argument,  that  the  testimony  offered  would  prove 
an  eviction,  it  is  evidently  an  afterthought.  The  notice  does 
not  allege  any  thing  of  the  kind.  It  proceeds  expressly  for  a 
recoupment  of  damages ;  and  the  facts  stated,  taken  in  connec- 
tion with  the  defendant's  continuance  in  possession  for  more 
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than  a  year  aAer  they  occurred^  would  not  rapport  a  plea  ot 
eviction  y  if  it  had  been  pleaded  in  form. 


H.  C.  Bealb  &  Co.  V.  R.  Terry  &  Co. 

A  usage  of  trade,  to  the  efleet  that  on  a  eootraet  to  deUver  floor  of  a  partseolar 
maik  or  laand,  a  deliTery  of  floor  of  equal  or  better  qaality.  of  a  difieieat  mark 
or  brand,  will  aatieff  the  eontract ;  wae  held  to  be  inadmiarible. 

On  the  delaalt  of  the  Tender  in  a  contract  to  eell  and  deliver  foode  at  a  apeeifled 
time,  for  a  price  then  payaUe,  the  meaeure  of  damagee  in  an  action  by  the 
Tendee,  is  the  difference  between  the  contract  price,  and  the  market  Talne  at 
that  time,  with  intereat  on  rach  difference. 

The  Mmo  rale  applies  against  a  gsarantor  of  the  ▼endor's  fhlfllmeal  of  the  oontmol. 
Sept  13 ;  Sept  30, 184a 

Assumpsit,  on  the  guaranty  of  a  contract,  with  the  money 
ooants,  tried  before  Oakley,  Ch.  J.,  May  I2th,  1848.  The 
contract  was  in  writing,  and  with  the  guaranty,  were  in  these 
words : 

'<  For  value  received,  we  have  this  day  sold,  and  agree  to 
deliver  to  Messrs.  Roderick  Terry  &  Co.,  in  the  city  of  New 
York,  two  thousand  barrels  superfine  flour,  'City  Mills,  Ro- 
chester,' at  six  dollars  per  barrel,  payable  cash  on  delivery  of 
each  parcel ;  to  be  delivered  at  our  option,  in  all  the  month  of 
Jv\pe  next,  in  parcels  of  not  less  than  200  barrels  each.  Any 
variation  from  superfine,  to  be  settled  at  the  usual  rates  of 
difference. 

''Clark  &  Coleman. 

«  New  York,  March  26th,  1847." 

[Endorsed,] 
''  Messrs.  Clark  ^  Coleman^  will  please  deliver  to  H.  C. 
Deals  &.  Co.  the  within  flour,  as  per  contract — ^they  paying  you 
foft  same  as  received. 

"  RODBBICK  TbB&T  &  Co." 
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<'  For  a  valuable  consideration,  we  do  hereby  guarantee  the 
fulfilment  of  the  contract,  as  within  specified. 

^  "  Roderick  Terry  &  Co." 

«  NeiD  York,  May  25th,  1847." 

On  the  30th  June,  1847,  the  plaintiff's  presented  the  contract 
to  Clark  {c  Coleman,  tendered  to  them  $  12,010,  for  the  price  of 
the  flour  and  half  inspection,  and  demanded  a  delivery  of  the 
flour  specified  in  the  contract.  They  replied  that  they  had  not 
the  flour,  and  could  not  deliver  it.  They  ofiered  to  deliver 
flour,  other  than  ^  Rochester  City  Mills,"  on  the  contract.  The 
plaintiffs  immediately  advised  the  defendants  of  Clark  ic  Cole- 
man's default.  The  market  value  of  "  Rochester  City  Mills" 
flour  at  the  end  of  June,  1847,  was  variously  estimated  by 
witnesses,  at  from  $8  75  to  $7  25  per  barrel.  It  appeared  that 
there  was  none  of  that  brand  of  flour  in  the  market,  after  June 
21, 1847 ;  that  there  was  a  considerable  decline  in  the  price  of 
flour  generally,  between  that  dale  and  June  30th,  so  that  flour 
equally  as  good  as  <^  Rochester  City  Mills,"  was  selling  on  the 
30th,  at  $7  25  per  barrel.  Particular  brands  of  flour,  which  are 
highly  esteemed,  frequently  maintain  their  price  in  the  face  of 
a  general  fall  in  the  market,  to  the  extent  of  a  dollar  per  barrel ; 
especially,  when  the  supply  of  such  brand  is  small. 

The  plaintiffs  proved  that  they  paid  the  defendants  $4600, 
for  an  assignment  of  Clark  &  Coleman^s  contract. 

The  defendants  offered  to  prove,  that  there  was  no  other  kind 
of  Rochester  City  Mills  flour,  than  superfine  Rochester  City 
Mills  flour ;  which  was  objected  to  and  excluded.  They  also 
ofiered  to  prove,  that  on  the  30th  of  June,  1847,  Clark  &  Cole- 
man offiered  to  deliver  to  the  plaintiffs,  on  the  contract,  flour  of 
a  quality  equal  to  or  better  than  the  '<  Rochester  City  Mills" 
flour ;  of  the  brands,  "  Hopeton,"  "  Allen's  Creek,"  "  Le  Roy 
Mills  Extra,"  and  "M.  Holmes,  Rochester;"  which  evidence 
was  objected  to  by  the  plaintiffs,  and  excluded  by  the  judge. 

The  defendants  also  offered  to  prove,  that  by  the  usage  of  the 
trade  in  flour  in  the  city  of  New  York,  it  was  customary  on 
contracts  for  the  delivery  of  particular  braftids  of  flour  at  a 
fittuie  day,  to  deliver  other  brands  of  flour  of  equal  quality  in 
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fulfilment  of  such  contracts.    This  evidence  was  objected  to  by 
the  plaintiffs,  and  excluded  by  the  judge. 

The  judge  charged  the  jury,  that  the  rule  of  damages  in  the 
case,  was  the  difference  between  the  market  value  of  the  flour 
in  question  on  the  30th  June,  and  the  contract  price,  with  in- 
terest. The  jury  found  a  verdict  for  the  plaintiffs,  for  $4246  16 
damages ;  and  the  defendants  move  for  a  new  trial. 

E.  Terrify  and  D.  Lord^  for  the  defendants. 

D.  D.  Field,  for  the  plaintiffs. 

By  the  Court.  Yanderpoel,  J. — The  principal  questions 
are,  whether  the  judge  submitted  the  proper  rule  of  damages 
to  the  jury,  and  whether  he  properly  rejected  the  evidence  of- 
fered by  the  defendant,  that  there  was  a  usage  of  trade  in  flour 
contracts  for  the  delivery  of  flour  at  a  future  day,  to  deliver 
other  brands  of  flour  of  equal  quality. 

The  rule  of  damages,  as  laid  down  by  the  Chief  Justice  at 
the  trial  was,  tlie  difference  between  the  market  value  of  the 
flour  on  the  thirtieth  of  June,  and  the  contract  price,  with  inter- 
est on  such  difference.    This  is  the  true  rule.    {Clark  v.  Pin- 
ney,  7  Cowen,  681 ;  Det/  v.  Dos,  9  Wend.  129 ;  Davis  v. 
Shields,  24  Wend.  322.)    In  all  those  cases,  it  was  held,  that 
when  there  is  a  default  in  the  vendor  in  ax^ontract  to  sell  and  de- 
liver chattels,  the  measure  of  damages  in  an  action  by  the 
vendee  is,  the  difference  between  the  contract  price  and  the 
market  value  of  the  chattels  when  they  should  have  been  de- 
livered by  the  contract.     The  reason  of  the  rule,  says  Nelson, 
J.  in  Dey  v.  Dox,  is  conclusive,  to  wit,  that  such  damages,  ad- 
ded to  the  contract  price  which  the  vendee  has  not  parted  with, 
will  enable  him  to  buy  the  article  in  the  market.    Why  should 
a  different  rule  be  applied  in  this  case.    It  is  said  that  this  was 
not  a  contract  for  a  specific  marked  number  of  barrels  of  flour ; 
that  the  spirit  of  the  contract  would  have  been  satisfied  by  the 
delivery  of  other  flour  of  equal  quality ;  and  that  the  judge 
improperly  rejected  the  evidence  offered  to  show  that  at  the 
time  of  the  maturity  of  the  contract,  Clark  and  Coleman  of* 
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fered  to  deliver  other  brands  of  flour  of  equal  or  better  quality. 
This  evidence  was  not  admissible,  unless  the  usage  of  trade  is 
potent  and  authoritative  enough,  in  a  case  like  this,  to  justify 
the  delivery  of  other  brands  than  those  contracted  for.  The 
rule  which  forbids  the  admission  of  parol  evidence  to  contradict 
or  vary  a  written  contract,  is  not  infringed  by  any  evidence  of 
usage  respecting  the  subject  to  which  the  contract  relates.  (1 
Greenleaf 's  Ev.  §  292.)  Proof  of  usage  is  admitted,  either  to 
interpret  the  meaning  of  the  language  of  the  contract,  or  to  as- 
certain the  nature  and  extent  of  the  contract,  in  the  absence  of 
express  stipulations,  and  where  the  meaning  is  equivocal  and 
obscure.  (Ibid. ;  2  Sumn.  R.  569 ;  Cutter  v.  Powell^  6  T.  R. 
320 ;  Vallance  v.  Dewar^  1  Camp.  503 ;  Noble  v.  Kennaway^  2 
Doug.  510.)  There  is  nothing  equivocal  in  this  contract ;  no- 
thing to  require  the  aid  of  any  usage,  or  mercantile  understand- 
ing, to  ascertain  the  meaning  of  any  of  its  terms  or  phrases. 
We  took  occasion,  in  the  case  of  Hone  v.  The  Mutual  Safety 
Insurance  Co.,  (1  Sandf.  137 ;)  to  express  our  repugnance  to  the 
practice  of  setting  up  particular  usages  or  customs,  to  control 
the  liabilities  of  parties  under  the  common  law,  and  our  entire 
concurrence  in  the  doctrine  of  Justice  Story,  so  clearly  laid 
down  and  so  forcibly  expounded  by  him  in  the  case  of  the 
Schooner  Reeside^  2  Sumn.  567.  We  cannot  recognize  a  usage 
which  will  authorize  a  party  to  deliver  one  article  in  fulfilment 
of  a  contract,  positively  to  deliver  another ;  which  will  justify 
him  in  delivering  the  fabrics  of  one  mill  or  manufactory,  when 
he  has  expressly  contracted  to  deliver  those  of  another.  The 
injustice  of  such  a  rule  is  rendered  manifest  by  the  evidence 
in  this  case.  It  is  proved,  that  when  the  supply  of  flour  is 
small,  a  particular  brand  will  often  maintain  its  price,  in  the 
face  of  a  general  fall  of  one  dollar  per  barrel.  Suflice  it  to  say, 
that  one  of  the  contracting  parties  wants  a  particular  brand, 
and  the  other  agrees  to  deliver  it  to  him  ;  and  it  is  not  in  law 
or  sound  reason  a  good  answer  for  the  vendor  to  say,  '<  I  offered 
you  not  the  article  I  contracted  to  deliver,  but  one  just  as  good." 
The  vendee  may,  at  the  time  of  the  contract,  have  the  most 
conclusive  reasons  for  contracting  for  that  particular  brand,  and 
we  cannot  on  any  sound  principle  hold  the  contract  satisfied  by 
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the  tender  of  another,  which  the  witnesses  may  deem  equally 
good. 

Nor,  do  we  deem  the  point  well  tak^i,  that  the  judge  improperly 
rejected  the  evidence  offered,  that  there  was  no  other  kind  of  Ro- 
chester City  Mills  flour,  than  superfine  Rochester  City  Mills  flour. 
We  cannot  conceive,  how  it  could,  legitimately,  have  influenced 
or  varied  the  natural  import  or  meaning  of  the  contract  The 
verdict  is  larger  than  we  would  have  found,  had  we  been  in 
the  place  of  the  jury ;  but  we  have  not  been  able  to  conclude 
that  the  damages  are  so  excessive  as  to  warrant  our  interference 
on  that  ground. 

The  motion  for  a  new  trial  is,  therefore,  denied. 


King  v.  Dowdall. 

The  ■totate  permitted  a  non-resident  plaintiff  to  me  in  a  jnetice'i  court,  by  a  ehort 
snnunonsy  having  not  Ie«  than  two  nor  more  than  four  days  to  run.  Ha  ooidd 
abo  sue  by  the  ordinary  summons,  having  not  less  than  six  nor  more  than  twelve 
days  to  run.  Such  a  plaintiff  sued  by  a  summons  retnmable  five  days  fi»m  Its 
date.    HM,  that  the  juatice  had  no  jurisdiction  to  proceed  in  the  suit. 

VHiere  Sunday  is  an  intervening  day»  it  is  counted  in  computhig  statute  time. 
Sept  37 ;  Sept  30, 1848. 

Cetiorari  to  one  of  the  assistant  justices  courts.  The  facts 
are  sufficiently  stated  in  the  opinion. 

T.  E.  Tcmlinson^  for  the  plaintiff  in  error. 

O.  A.  Curtis,  for  the  defendant  in  error. 

• 

By  the  Court.  Oakley,  Gh.  J— Dowdall  sued  King  in 
the  court  below  by  a  summons,  dated  January  12th,  and  re- 
turnable January  17th,  1848.  Dowdall  was  a  non-resident, 
and  the  16th  day  of  January  was  Sunday.  The  defendant,  at 
the  return  of  the  fammons,  appeared  and  mov^  that  it  be 
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quashed  and  the  suit  dismissed,  on  the  ground  that  it  was 
returnable  in  five  days. 

The  justice  overruled  the  motion.  The  parties  then  joined 
issue,  proceeded  to  trial,  and  the  plaintiff  recovered  a  judgment. 
The  defendant  seeks  to  reverse  the  judgment,  both  on  the  me- 
rits, and  on  the  preliminary  objection  to  the  process. 

We  will  first  consider  this  objection.  The  law  on  the  subject 
undoubtedly  is,  that  a  non-resident  plaintiff  may  take  out  a 
short  summons,  having  not  less  than  two  nor  more  than  four 
days  to  run,  or  a  long  summons,  having  not  less  than  six  nor 
more  than  twelve  days  between  its  date  and  return.  He  has 
the  option  to  take  the  one  or  the  other,  on  giving  the  prescribed 
security,  if  he  take  the  former.  The  difficulty  here  is,  that  the 
summons  was  neither  long  nor  short.  It  is  a  summons  of  five 
days,  if  Sunday  is  to  be  counted  as  one. 

The  question  then  is,  whether  Sunday  is  to  be  counted  in 
the  computation  of  time  on  this  process. 

We  know  of  no  rule  or  principle  by  which  it  is  to  be  exclud- 
ed from  the  computation  where  it  is  an  intermediate  day,  and 
we  supposed  the  law  on  the  subject  was  settled.  The  defend- 
ant in  error  has  brought  to  our  notice  the  cases  in  the  Massa- 
chusetts Reports,  cited  in  Mr.  Hill's  note  to  2  Hill,  376.  It  suf- 
fices to  say,  that  the  rule  indicated  by  those  cases,  is  not  the 
rule  in  this  state,  and  whether  those  decisions  were  well  founded 
or  not,  we  cannot  follow  them.  {Ex  parte  Dodge,  7  Cowen, 
147 ;  Columbia  Thirnpike  Road  v.  Haywood,  10  Wend.  422 ; 
Anonymousy  2  Hill,  375,  and  note  b.,  page  376.) 

The  law  is  established  here  that  Sunday  must  be  computed 
when  it  is  an  intermediate  day,  and  the  objection  to  the  process 
is  fataL  The  court  below  was  wrong  in  disregarding  it,  and 
the  proceeding  was  without  legitimate  authority. 

We  have  a  discretion  as  to  costs ;  and  as  the  error  here  was 
purely  the  act  of  the  magistrate  in  the  issuing  of  the  summons, 
^e  judgment  will  be  reversed  without  costs. 

Judgment  reversed. 


f 
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SuTDAM,  Reed  &  Co.  v.  Clark  &  Coleman. 

Where  the  boajrht  and  aold  notes  delivered  by  a  broker  to  the  reepective  partiea, 
on  a  sale  of  produce»  differ  in  a  material  point,  no  contract  is  effected  between 
the  parties. 

So  held,  where  on  a  sale  of  one  thonsand  barrels  of  floor,  the  bonght  note  expressed 
that  seven  hundred  and  fifty  barrels  was  to  be  delivered  when  it  arrived,  not 
later  than  three  days  ;  and  the  sold  note  expressed  that  the  whole  was  to  be  so 
delivered. 

Where  floor  was  deliverable  npon  a  day  certain,  the  delivery  of  an  order  on  a 
barge,  in  the  hold  of  which  the  floor  is  deposited,  is  not  a  compliance  with  the 
contract ;  there  being  no  actoal  delivery  or  tender  of  delivery  of  the  floor  itself, 
on  the  day  specified. 

Evidence  of  a  costom  or  usage  of  trade,  that  the  delivery  of  an  order  for  floor  by 
the  sdler  to  the  buyer,  the  receipt  thereof  by  him,  and  his  presentation  to  the 
drawee  of  it,  the  seller  not  being  notified  of  the  non-acceptance  of  the  order, 
is  a  delivery  of  the  floor  sold  ;  held,  to  be  inadmissible. 
Sept  14;  Sept.  30,  1848 

Assumpsit,  to  recover  the  difference  on  a  contract  of  the  de- 
fendants to  purchase  flour,  which  not  being  performed,  the  flour 
was  re-sold  at  their  risk. 

The  cause  was  tried  before  the  Chief  Justice,  on  the  14th  of 
April,  1848,  The  plaintifis  called  W.  L.  Roberts,  who  testified 
that  he  was  a  produce  broker  in  this  city,  and  made  the  sale 
and  purchase  of  the  flour  between  the  parties.  The  following 
is  the  bought  note  which  he  sent  to  the  plaintifis  : 

«  No.  274.  «  New  York,  July  13th,  1847. 

"  Geni : — We  have  this  day  sold  for  your  account,  to  Clark  ^ 
&  Coleman,  1000  barrels  superfine  flour,  whereof  750  barrels 
are  '  T.  Wiman,'  at  $6  per  barrel ;  and  250  barrels  <  Scio,'  at 
$5  87^  per  barrel. 

The  750  barrels  to  be  delivered  when  it  arrives,  not  later 
than  three  days ;  and  the  '  Scio'  to  be  marked  '  Oenesee.* 

«  Roberts,  Bao's.,  Brokers. 

<"  To  Suydam,  Reed  ^  Co/" 
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The  following  is  the  sold  note  which  he  sent  to  the  defend- 
ants: 

«  No.  274.  "  New  York,  July  13M,  1847. 

"  Gent : — We  have  this  day  bought  for  your  account,  of 
Suydara,  Reed  &  Co.,  1000  barrels  superfine  flour,  whereof  750 
barrels  are  "  T.  Wiman,"  at  $6  per  barrel ;  and  260  barrels 
« Scio,'  at  $5  87^  per  barrel.  To  be  delivered  when  it  arrives, 
not  later  than  three  days ;  and  the  <  Scio'  to  be  marked  '  Gene- 
see? '*  Roberts,  Bro's.,  Brekersn 
"  To  Clark  ^  Coleman.^^ 

It  appeared,  that  on  the  I6th  July,  a  barge  arrived  having  on 
board  660  barrels  of  "  T.  Wiman"  flour  for  plaintiff's,  and  about 
9  A.  M.,  an  order  on  the  barge  in  these  words,  was  delivered 
to  the  defendants : 

«  New  York,  July  16, 1847. 

"  Captain  of  Barge  ChicagOj  will  please  deliver  Messrs. 
Clark  &  Coleman,  six  hundred  and  fifty  barrels  '  T.  Wiman' 
flour,  and  oblige,  ^^  Sutdam,  Reed  &  Co. 

"  Pier  Six.    Balance  out  of  store." 

The  defendants  sent  this  order  to  the  broker  on  the  17th, 
with  a  written  notice  indorsed,  that  ''  The  time  for  delivery  of 
the  flour  expired  yesterday ;  the  boat  cannot  deliver  it  to-day, 
and  we  have  been  forced  to  send  other  flour  in  place  of  it,  as 
the  ship  cannot  wait."  They  sent  him  a  formal  note  on  the 
same  day,  declining  to  receive  the  flour. 

Roberts  further  testified,  that  he  bought  this  flour  for  the  de- 
fendants to  ship  by  the  Piscatore,  on  the  16th  of  July.  The 
ship  did  not  sail  till  four  or  five  days  after  that.  On  his  sug- 
gesting it,  the  defendants  consented  to  take  and  did  take  the 
«Scio"  flour. 

A  clerk  for  the  plaintiff's  proved,  that  they  received  notice  of 
the  arrival  of  the  boat,  early  on  Friday  morning,  the  16th  July. 
Plaintiff  had  the  '<Scio"  flour  in  store  before  the  sale;  and 
the  balance  of  the  100  barrels  of  "  T.  Wiman"  flour,  was  put 
in  store  on  the  14th,  after  the  sale,  in  a  lot  of  123  barrels.  On 
Monday^  witness  presented  a  bill  for  payment  of  the  whole 
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flour.  The  defendants  paid  for  the  Scio,  but  refused  to  pay  for 
the  Wiman  flour,  saying  they  would  not  take  it. « Witness  gave 
them  a  notice,  that  the  Wiman  flour  would  be  sold  on  their 
account,  and  they  would  be  called  on  for  the  difference. 

The  usage  is  to  send  an  order  to  the  parties,  when  the  flour 
is  on  the  barge.  When  the  flour  is  at  the  store,  the  parties 
send  to  the  store  for  it.  It  is  customary  to  have  flour  inspected 
on  sales,  and  for  the  seller  to  attend  to  it.  Has  known  both 
parties  to  attend  to  it.  Each  party  pays  half  the  inspection. 
The  loss  on  this  sale  was  75  "dents  per  barrel,  making  $562  60. 

The  Captain  of  the  barge  Chicago  proved,  that  he  had  on 
board,  664  barrels  of  "  T.  Wiman"  flour  for  Suydam,  Reed  & 
Co.  It  arrived  on  the  night  of  the  15th  July,  from  Troy.  The 
order  for  650  barrels,  was  presented  by  the  defendants  about  ten 
o^clock  next  morning.  Another  barge  of  the  same  line  lay 
between  the  Chicago  and  the  dock.  The  captain  told  the  per- 
son who  had  the  order,  that  he  would  give  him  the  flour  when 
he  arrived  at  the  dock.  If  it  had  been  urgent,  the  captain  tes- 
tified he  could  have  delivered  it  immediately.  The  person  did 
not  seem  to  be  urgent.  The  Chicago  delivered  goods  on  that 
day.  The  flour  was  in  the  forward  hold,  immediately  under 
the  hatch,  and  could  have  gone  over  the  other  boat.  Was  ready 
to  deliver  at  any  time  when  the  barge  could  get  to  the  dock. 
The  same  person  called  on  Saturday,  and  said  he  wanted  the 
flour.  The  captain  put  him  off  as  he  had  before,  although  he 
could  have  delivered  it,  if  it  had  been  urgently  required.  The 
barge  between  him  and  the  wharf,  was  discharging  all  day 
Friday.  It  was  one  of  the  same  line.  The  captain  did  not  tell 
the  defendants  clerk  he  could  land  the  flour.  Told  him  it 
could  not  be  landed  till  Monday  morning,  and  then  it  would  be. 
He  made  no  objections.  The  flour  in  the  barge,  was  the  <<  T. 
Wiman"  flour,  and  was  the  same  contemplated  in  the  order. 

David  Dows,  for  the  plaintifiis,  testified  he  is  in  the  flour 
business.  The  usage  in  the  flour  trade  on  a  contract  of  sale  is, 
that  about  the  time  of  the  contract  expiring,  the  party  gives  an 
order  on  the  boat,  or  a  distant  store,  and  it  is  accepted  as  delivery. 
If  I  sell  flour  to  be  delivered  in  the  month  of  May,  and  in  the 
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course  of  that  month  deliver  an  order,  and  it  is  accepted,  it  is 
considered  a  delivery  of  the  property. 

It  is  usual  for  the  captains  of  the  boats,  under  the  direction 
of  the  holders  of  the  order,  to  deliver  the  flour  on  the  dock,  turn 
up  the  barrels,  and  have  it  inspected.  It  is  customary  for  the 
captain  to  have  the  inspection  done.  He  notifies  the  inspector. 
The  trade  have  considered  the  acceptance  of  the  order  as  a  de- 
livery of  the  property. 

If  the  flour  is  not  delivered  on  presentation  of  the  order,  the 
custom  is,  that  the  purchaser  must  return  the  order  to  the  seller, 
or  he  is  considered  as  satisfied. 

The  plaintiffs  counsel  then  offered  to  prove  as  the  usage  of 
the  trade,  that  the  delivery  of  the  order  to  the  purchaser,  and 
the  receipt  thereof  by  him,  and  the  presentation  thereof  by  him, 
and  the  seller  not  being  notified  of  the  non-acceptance  of  the 
order,  is  a  delivery  of  the  property. 

The  judge  refused  to  receive  the  testimony,  and  the  plaintiff's 
counsel  excepted. 

The  defendant's  counsel  moved  for  a  non-suit,  on  the  ground 
that  the  broker's  notes  of  the  contract  delivered  to  the  respective 
parties  varied,  and  did  not  constitute  a  contract,  and  none  had 
been  proved  by  the  plaintiffs.  And  that  the  plaintiffs  had  not 
proved  a  delivery  of  the  flour  within  the  time  contemplated  by 
the  contract.  The  judge  granted  the  motion,  and  the  plaintiffs 
counsel  excepted. 

S.  Sherwood,  for  the  plaintiffs,  cited  14  John.  485  ;  3  Wend. 
112;  26  ibid.  363. 

A.  S.  Johnson,  for  the  defendants,  cited  3  Wend.  469 ;  26 
ibid.  341 ;  6  Barn.  &  Cr.  436  ;  9  Mees.  &  Welsh.  600 ;  2  Camp. 
326  ;  3  ibid.  274 ;  7  Dowl.  &  Ryl.  131. 

By  the  Court.  Yanderpoel,  J. — We  think,  the  variance 
here  is  fatal.  The  broker  was  the  agent  of  both  parties  ;  he 
must  be  deemed  to  have  been  employed  by  the  one  to  buy,  and 
by  the  other,  to  sell ;  and  the  notes  which  he  delivers  to  the 
parties,  evidence  their  contract.    According  to  the  note  delivered 
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to  the  plaintiffs,  the  760  barrels  only  were  to  be  delivered  when 
it  arrived,  not  later  than  three  days ;' whereas,  according  to  the 
note  delivered  to  the  defendants,  the  whole  quantity,  a  thou* 
sand  barrels,  was  to  be  delivered  on  its  arrival,  not  later  than 
three  days.  By  the  latter  note  then,  the  obligation  of  the  de* 
fendants,  to  take  the  thousand  barrels,  was  conditioned,  on  its 
arrival  and  delivery,  within  three  days.  Whether  the  terms  of 
the  latter  note  were  more  or  less  beneficial  to  the  defendants 
than  the  former,  cannot  be  material.  Both  parties  had  the  right 
to  determine  that  question  for  themselves,  when  they  entered  into 
the  contract 

In  Crrant  v.  Fletcher^  (6  Bam.  6c  Ores.  436,)  it  was  expressly 
held,  that  the  broker  is  the  agent  for  both  parties,  and  as  such 
may  bind  them  by  signing  the  same  contract,  on  behalf  of 
buyer  and  seller.  But  that  if  he  does  not  sign  the  same  wa- 
tract  for  both  parties,  neither  will  be  Ixnind,  and  that  where  a 
broker  delivers  a  different  note  of  the  contract  to  each  of  the 
contracting  parties,  there  is  no  valid  contract.  {Davis  v.  Shields^ 
26  Wend.  341 ;  Peltier  v.  Collins,  3  Wend.  459.) 

2.  The  point  is  also  well  taken,  that  the  flour  was  not  de- 
Kvered  within  the  time  specified  in  the  contract.  Nor  does  the 
defendants  receiving  the  260  barrels  of  <'  Scio^  flour,  preclude 
them  from  taking  this  objection.  They  had  a  right  to  receive 
this,  in  part  fulfilment,  and  under  the  expectation,  that  the 
whole  would  be  delivered  according  to  the  contract.  The  three 
days,  within  which  the  delivery  was  to  be  made,  expired  on 
the.  16th  of  July ;  and  the  defendants  could  not,  on  that  or  the 
fi>llowing  day,  succeed  in  getting  possession  of  the  flour.  {Cos 
V.  Toddj  7  Dow.  &  Ry.  131.)  That  this  is  an  article,  as  to 
which  the  time  of  delivery  may  be  very  important  to  the  pur^ 
chaser,  is  apparent  from  the  evidence  in  this  case.  It  shows, 
that  the  defendants  wanted  to  ship  it  to  England  by  a  particu- 
*lar  vessel,  and  the  vessel  had  to  bo  laden  before  delivery  of 
the  flour  was  ofiSered. 

3.  The  judge  properly  rejected  the  evidence  of  custom,  offered 
by  the  plaintifis  in  regard  to  delivery.  We  have  httdy  expres- 
sed our  repugnance  to  the  idea,  that  well  established  principles 
of  law  should  yield  Ui  local  customs  or  usages.    What  is  dettr 

-  Vol.  n.  18 
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very,  is  a  question  of  law,  And  not  of  opinion.    It  is  not  within 
the  legitimate  province  of  custom,  to  control,  or  at  all  interfere, 
with  a  question  of  this  kind. 
The  motion  to  set  aside  the  non-suit  is  denied. 


Stevens  and  others  v.  Strang  and  others. 

A  note  payable  to  a  fictitious  pereon,  is  recoverable  as  payable  to  bearer,  under 

the  statute,  on  proof  that  it  was  negotiated  by  the  makers. 
Evidence  stated,  which  was  held  sufficient  to  entitle  the  holder  to  recover  on  such 

a  note. 
Sept.  Ilth ;  Oct.  7th,  1848. 

» 

This  was  an  action  of  assumpsit  commenced  by  declaration, 
which  contained  the  money  counts  and  a  count  upon  an  account 
stated,  and  on  which  was  indorsed  a  copy  of  a  promissory  note 
with  a  notice  that  the  same  was  the  only  cause  of  action  on 
which  the  plaintiffs  relied. 

The  plea  was  the  general  issue. 

The  cause  was  tried  before  Chief  Justice  Oaklet,  without 
a  jury,  on  the  tenth  day  of  May,  1848.  The  plainti^  proved 
the  making  of  the  note  by  the  defendants,  and  it  was  read  as 
follows : 

«  $466  40. 

"  Six  months  after  date,  we  promise  to  pay  to  the  order  of 
Messrs,  Ebenezer  Stevens  &  Sons,  four  hundred  sixty-six  and 
40-100  dollars  value  received. 

«  Benj.  H.  Strang  &  Co." 

The  plaintiffs  counsel  then  called  Thomas  M.  Adriance, 
who  testified : — I  am  in  the  plaintiffs  employ.  The  title  of  the 
firm  is  "  Ebenezer  Stevens'  Sons."  I  have  been  with  the  old 
and  new  firm,  near  thirty  years.  Have  been  in  plaintifl^  em- 
play  ever  since  the  formation  of  the  prei^nt  firm.    There  was 
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formerly  a  firm  of  '<  Ebenezer  Stevens  &,  Sons,"  bat  it  does  not 
exist  now.  It  ceased  to  exist  some  twelve  years  ago.  Ebenezer 
Stevens  is  dead.  He  died  in  September,  1823.  He  was  the 
father  of  the  plaintiffs.  There  was  no  such  firm  as  Ebenezer 
Stevens  &  Sons,  at  the  time  the  note  in  suit  was  given,  nor  is 
there  at  the  present  time. 

The  plaintiffs  counsel  offered  to  prove  by  the  witness  the  con- 
sideration of  the  note,  and  the  circumstances  attending  the 
making  and  negotiating  the  note,  for  the  purpose  of  showing 
that  the  title  of  the  note  was  in  the  plaintiffs,  and  they  had  a 
right  to  sue  upon  it.  The  defendants  counsel  objected  to  the 
evidence,  but  the  objection  was  overruled,  and  the  defendants 
excepted. 

The  witness  then  testified : — The  note  was  given  for  goods 
sold  and  delivered  by  the  plaintiffs,  under  the  firm  of  Ebenezer 
Stevens'  Sons,  tp  Benjamin  H.  Strang  &  Co.  This  is  the 
order  : — (The  defendants  counsel  objected  to  the  reading  of  the 
order,  but  the  objection  was  overruled,  and  the  defendants  ex- 
cepted.) The  order  was  then  read  in  evidence,  and  is  as 
follows : — 

'^  Please  deliver  Messrs.  Benjamin  H.  Strang  &  Co., 

1.  One  half  pipe  Otard  brandy,  1842. 

2.  Two      do.      A.  Seignette. 

Sold  per  your  order. 

G.  H.  Stanton. 
New  York,  May  28,  1847. 

(Endorsed.)  Benj.  H.  Strang  &,  Co." 

On  being  cross-examined,  the  witness  testified : — ^The  goods 
were  sold  by  me  to  Stanton,  the  broker  of  the  defendants.  All 
I  know,  except  what  appears  in  the  order,  was  what  Stanton 
told  me.  1  delivered  the  goods  myself  to  a  cartman,  who  pre- 
sented the  order  with  the  indorsement  on  the  back. 

The  plaintiffs'  counsel  then  offered  to  read  the  note  in  evi- 
dence, to  which  the  defendants  objected.  The  court  overruled 
the  objection,  and  the  defendants  excepted.  The  note  was  then 
read  in  evidence. 

The  plaintiffs  here  rested  ;  and  the  defendants  moved  for  a 
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iion&Tuit,  on  the  ground  that  the  plaintiffs  had  Dot  shown  any 
title  to  the  note,  or  any  right  to  sue  upon  it  in  their  names.  The 
court  overmled  the  motion,  and  defendants  excepted. 

The  Chibf  Justice  thereupon  rendered  judgment  for  the  plain- 
tifis'  for  the  amount  of  the  note,  and  interest. 

The  defendants  now  move  that  a  nonsuit  be  entered. 

Jlf.  O.  Harrington^  for  the  defendants. 
G.  Oibbs,  for  the  plaintiffs. 

Bt  the  Court.  Sandford,  J. — By  the  statute,  promissory 
notes  made  payable  to  the  order  of  the  maker  thereof,  or  to  the 
order  of  a  fictitious  person,  shall,  if  negotiated  by  the  maker, 
have  th^  jsame  effect,  and  be  of  the  same  validity,  as  against 
the  maker  and  all  persons  having  knowledge  of  the  facts,  as  if 
payable  to  beacrer.    (1  R.  S.  768,  i  6.) 

In  this  case,  the  proof  was  abundant  to  show,  that  Ebenezer 
Stevens  &  Sons  were  fictitious  persons,  within  the  meaning  of 
the  act ;  and  also  that  the  insertion  of  that  name  as  the  payees 
was  an  inadvertence,  which  might  well  occur  under  the  circum- 
stances. 

The  evidence  which  the  defendants  object  to  as  proving  a 
cause  of  action  distinct  from  the  note,  (the  declaration  having 
a  notice  attached  that  the  note  was  the  only  cause  of  actioUi) 
was  given  to  prove  the  plaintiff's  title  to  the  note,  and  that  the 
makers  negotiated  it  It  was  pertinent  and  proper  in  that  view, 
and  was  suflGicient  to  bring  the  case  within  the  statute. 

Motion  for  new  trial  denied. 
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Satterlee  V.  Frazer. 

A  party  eannot  enforce  an  agreement  made  by  him  with  an  attorney  to  gife  him 
a  part  of  a  debt  as  hie  oompenoation  for  collecting  it.  Held  accordingly  in  an 
action  agaioet  the  attorney,  by  one  who  had  made  a  rab  agreenMnt  with  the  at- 
torney to  collect  a  demand  placed  in  the  plaintiff'e  handa  for  collection. 

An  actnal  demand  muat  be  proved,  in  older  to  maintain  a  aiiit  againrt  an  attorney 
at  law,  for  money  collected  by  him. 
Sept  S5th  ;  Oct  7th,  1848. 

Certiorari  to  the  marine  court.  Frazer  sued  Satterlee  in 
the  court  below,  and  declared  against  him,  "  That  the  defendant 
is  an  attorney  at  law,  and  as  such  received  for  and  on  behalf  of 
the  plaintiff,  a  large  sum,  viz.  $60,  which  he  undertook  and 
promised  to  pay  the  plaintiff.  Nevertheless  the  defendant, 
though  often  requested  so  to  do,  has  and  does  wholly  refuse. 
Also,  on  the  money  counts  and  account  stated."  The  case 
which  the  plaintiff  sought  to  prove  on  the  trial,  and  which  the 
court  below  decided  that  he  established,  was  this : 

Stephen  Barker,  having  a  demand  of  $110  against  Peter  A. 
Griffin,  deceased,  of  whose  estate  Mr.  Kane  was  administrator, 
employed  the  plaintiff  as  his  attorney  to  collect  it,  and  agreed 
thai  he  should  have  half  of  the  demand  for  collecting  it  The 
plaintiff  employed  the  defendant  as  attorney  in  the  matter,  and 
it  was  agreed  between  them,  that  the  defendant  should  have 
one-half  of  the  plaintiff's  share  of  the  demand  for  the  services 
of  the  defendant  in  collecting  it  or  procuring  it  to  be  paid. 

The  demand  was  collected  by  the  defendant,  who  paid  to 
Barker  fifty  dollars,  which  he  received  in  full  of  his  share  of 
the  demand.  But  the  defendant  never  paid  anything  to  the 
plaintiff. 

(it  was  alleged  by  the  defendant,  and  he  gave  proof  to  that 
effect,  that  the  arrangement  between  him  and  the  plaintiff  was 
abandoned ;  and  that  he  collected  the  demand  under  a  subse- 
quent retainer  directly  from  Barker.  In  the  view  taken  by  this 
court,  it  is  unnecessary  to  state  the  evidence.) 

The  defendant  in  the  court  below,  objected  to  the  plaintiff's 
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claim,  that  no  demand  upon  him  had  been  proved,  but  the  ob- 
jection was  overruled,  and  a  judgment  for  $27  50,  rendered  for 
the  plaintiff  below. 

C.  F..  S.  Kane,  for  the  plaintiff  in  error,  relied  upon  the 
merits,  and  the  point  raised  below  ;  and  insisted  that  the  agree- 
ment set  up  by  Frazer  was  contrary  to  law. 

Winslow  4*  Morris,  for  the  defendant  in  error. 

By  the  Court.  Sandford,  J. — Without  looking  into  the 
merits  of  the  question  of  fact  disposed  of  in  the  court  below, 
we  think  there  are  two  grounds  upon  which  the  judgment  must 
be  set  aside. 

1.  The  defendant  below  was  sued  as  an  attorney  at  law,  for 
money  collected  by  him  as  such,  for  the  plaintiff  and  on  his 
retainer.  Now,  there  is  no  point  better  settled  than  this,  that 
such  an  action  cannot  he  maintained  without  proof  of  an  actual 
deniand  of  the  money.  Our  reports  are  full  of  decisions  to  this 
effect,  and  it  would  be  a  waste  of  time  to  cite  them  at  large.  In 
this  case  there  is  no  evidence  of  a  demand. 

2.  The  agreement  by  which  the  plaintiff  acquired  an  interest 
in  the  demand  against  the  estate  of  Griffin,  as  well  as  that 
which  he  seeks  to  enforce  against  the  defendant ;  was  a  con- 
tract with  an  attorney  at  law,  employed  to  collect  a  debt,  to 
give  him  a  part  of  the  debt  as  the  compensation  for  his  services 
in  collecting  it. 

Such  contracts  were  void  by  the  law  of  this  state,  as  it  exist- 
ed when  these  arrangements  were  made  ;  and  they  could  not 
be  enforced  either  at  law  or  in  equity.  {Arden  v.  PcUterson,  6 
J.  C.  R.  44 ;  Matter  of  Bleakley,  6  Paige,  311 ;  Merritt  v. 
Lambert,  10  ibid.  352 ;  S.  C.  by  the  name  of  Wallis  v.  Loubat, 
2  Denio,  607 ;  Berrien  v.  McLane,  1  Hoff.  Ch.  R.  421.)  The 
code  of  procedure  appears  to  have  changed  the  law  in  this  re- 
spect, and  to  enable  parties  to  make  such  bargains  as  they 
please  with  their  attorneys.  (Code  of  Proc,  §  268.)  The  judg- 
ment must  be  reversed. 


f 
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SaNDFORD   V,  CONANT. 

An  aMignmeDt  of  a  party's  "  right  and  title  to  eertain  intaranea  money  my  dae« 
and  now  in  the  hands  of/*  dec.,  will  pass  the  right  of  such  party  to  the  money 
dae  apon  the  insurance,  although  it  has  not  been  paid  to  the  person  raentioued 
as  having  received  iL 

S.  having  a  right  to  receive  insurance  money  from  C,  or  from  parties  who  had 
iusured  C.  for  his  benefit,  assigned  his  right  to  N.  The  money  was  suboequently 
received  by  C.  from  the  iusurers.  i/c/V,  that  it  was  money  had  and  received  to 
the  use  of  N.,  and  not  to  the  use  of  S.,  and  that  an  action  for  money  had  and 
and  received,  coold  not  be  maintained  in  the  name  of  S. 
Sept.  22 ;  Oct.  7, 1848. 

Assumpsit  for  money  had  and  received,  and  on  an  account 
slated. 

It  was  proved  on  the  trial,  that  on  the  28th  of  October,  1846, 
the  defendant,  a  jobbing  merchant  in  New  York,  sold  to  the 
plaintiff,  residing. in  Southport,  Wisconsin,  a  bill  of  goods 
amounting  to  $256  48,  and  received  the  plaintiff's  note  at  six 
months.  On  the  29th  October,  1846,  he  sold  to  the  plaintiff  for 
cash,  to  be  paid  within  thirty  days,  another  bill  of  goods  of 
$95  36.  The  goods  were  shipped  to  Southport,  and  the  de- 
fendant insured  them.  No  policy  or  contract  of  insurance  in 
writing  was  made  by  the  defendant,  but  the  premium  was 
charged  in  the  bills  of  goods,  and  the  amount  included  in  the 
note  of  the  plaintiff.  The  note,  as  well  as  the  bill  of  goods  for 
cash,  remained  unpaid  at  the  time  of  the  trial.  The  defendant 
effected  an  insurance  in  form,  on  these  goods,  with  ten  per  cent, 
added  to  the  invoice  price;  and  on  the  26th  of  April,  1847, 
received  the  entire  amount  from  the  insurers,  the  goods  having 
been  lost  by  the  perils  insured  against,  on  their  way  to  South- 
port.  The  defendant  credited  the  sum  thus  received,  to  the 
plaintiff,  against  the  debt  due  him  from  the  latter. 

On  the  6th  day  of  January,  1847,  which  was  subsequent  to 
the  loss  of  the  goods,  the  plaintiff  assigned  and  transferred  to 
Nixon  &  Bartlett  of  New  York,  in  part  payment  for  merchant 
dise  sold  to  him  at  the  time,  bis  claim  against  the  defendant  in 


144  CASES  IN  THE  SUPERIOR  COURT. 

Sandford  t.  Cooant. 


respect  of  the  insurance.  The  transfer  was  under  seal,  and  as 
expressed  therein,  it  assigned  to  N.  &  B.,  all  the  plaintiff's 
<'  right,  title,  and  interest,  in  and  to  certain  insurance  money 
my  due,  and  now  in  the  hands  of"  the  defendant,  ''  the  amount 
being  $349  74,  insured  by  him  for  my  benefit  on  goods  shipped 
and  lost  on  steamboat  Boston  ;"  with  full  power  to  receive  and 
collect  the  same. 

Written  notice  of  this  assignment  was  given  by  Nixon  <k 
Uartlett  to  the  defendant,  on  the  2Sth  of  January,  1847. 
.  A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  court 

R.  Goodman,  and  E.  S.  Van  Winkle^  for  the  plaintiff. 

E.  W.  Chester,  for  the  defendant. 

,  Bt  the  Court.  Oakley,  Gh.  J. — The  plaintiff  claims  to 
i^over  for  money  had  and  received,  on  the  ground  that  the 
insurance  money  for  the  goods,  was  money  received  to  his  use, 
which  he  had  assigned  to  Nixon  &c  Bartlett,  before  the  defend- 
ant had  any  right  to  retain  it  by  way  of  se^off.  And  if  wrong 
in  this,  he  claims  to  recover  under  the  count  upon  an  account 
stated,  charging  the  defendant  as  an  original  insurer  of  the 
property.  The  defendant  contends,  1st.  That  there  were  no 
moneys  in  his  hands,  at  the  time  the  assignment  was  made  by 
the  plaintiff  to  N.  &  B.,  and  thus  nothing  passed  to  them  by 
the  assignment  2d.  If  the  assignment  were  operative,  it  vested 
in  N.  &  B.  the  right  to  receive  money,  and  when  received,  it 
was  their  money  and  not  the  plaintiffs,  and  they  alone  could 
sue  for  it  3d.  It  was  the  defendant's  right  to  receive  the  insu- 
rance, and  retain  it  towards  his  demand  against  the  plaintiff. 
And  4th.  He  had  a  right  to  set  off  such  demand  against  tlie 
money  received. 

FirsL  Did  the  right  to  the  insurance  pass  by  the  assignment 
to  Nixon  &;  Bartlett?  It  purports  to  transfer  the  insurance 
money  then  in  the  hands  of  the  defendant,  when  in  fact  he  had 
HBpeived  no  money,  and  had  merely  a  right  of  action.  It  also 
assigns  all  the  plaintiff's  right  to  the  insurance  money  then  due 
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to  him;  and  on  a  liberal  construction  of  the  instrument,  we 
hold  it  sufficient  to  assign  whatever  demand  the  plaintiff  then 
had  against  the  defendant,  whether  it  was  for  money  received, 
or  was  a  right  to  recover  against  him  as  an  insurer. 

Second.  Waiving  the  defendant's  claim  to  retain  the  insurance 
money,  was  it  received  by  the  defendant,  to  and  for  the  use  of 
the  plaintiff,  so  that  the  action  can  be  maintained  in  his  name  ? 
We  think  Nixon  ic  Bartlett  are  mistaken  in  their  view  of  the 
relation  existing  between  the  plaintiff  and  the  defendant,  when 
this  money  was  received  by  the  latter.  It  was  not  received  for 
the  plaintiff^  because  he  had  parted  with  all  his  interest  in  it, 
and  the  defendant  was  notified  of  that  fact.  The  money  was 
received  for  Nixon  &  Bartlett,  to  whom  it  had  been  assigned. 
If  the  suit  were  upon  a  bond,  or  other  demand  not  assignable 
at  law,  the  suit  would  necessarily  have  been  in  the  name  of  the 
assignor ;  but  this  action  is  brought  on  the  ground,  that  the  de- 
fendant has  received  money  to  which  the  plaintiff  is  equitably 
entitled,  and  it  should  have  been  in  the  name  of  the  party  thus 
actually  entitled  to  it.  Nixon  &  Bartlett  should  have  sued  in 
their  own  names. 

If  the  contract  be  viewed  as  a  direct  insurance  founded  on 
the  defendant's  agreement  and  receipt  of  the  premium,  then  the 
pleadings  are  entirely  insufficient  to  sustain  the  suit  That 
contract  could  only  be  enforced  in  an  action  on  the  case,  or  in  a 
direct  suit  as  upon  an  express  insurance.  The  money  cannot  be 
recovered  on  a  count  for  a  balance  due  on  an  account  stated. 

Without  looking  into  the  remaining  points,  we  must  direct  a 
judgment  of  nonsuit  to  be  entered. 
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Belt.  v.  duiir. 

Where  an  act  is  expressly  prohibited  by  a  statute,  all  contracts  growinjr  out  of  its 
performance  are  void. 

S»  a  promissory  note  given  by  one  of  two  parties  to  the  other,  for  the  latter's  share 
of  the  profits  received  by  the  former  in  a  transaction  forbidden  by  law,  cannot  be 
leoovered  by  the  payee  or  his  voluntary  assignee. 

The  charter  of  ^a  municipal  corporation  enacted  that  no  member  of  the  common 
council,  daring  his  official  term,  should  be  interested  in  any  contract,  the  expen- 
ses or  consideration  whereof  was  to  be  paid  under  any  ordinance  of  the  common 
council.  A  member  of  the  board  was  interested  with  the  defendant,  in  a  contract 
for  supplying  the  corporation  with  coal,  and  received  the  defendant's  note  for 
half  the  profits  of  the  contract.  Held,  that  his  assignee  could  not  recover  the 
note  against  the  defendant. 
Sept  15  ;  Oct  7  1848. 

Assumpsit,  on  a  promissory  note  for  $1178  24,  made  by  the 
defendant,  dated  August  17th,  1842,  payable  on  demand  to  the 
order  of  Williams  &  Ferguson,  and  by  them  indorsed  in  blank. 

The  cause  was  tried  June  16th,  1848.  The  note  and  indorse- 
ment were  proved,  upon  which  the  plaintiff  rested. 

The  defendant  then  called  as  a  witness,  George  Ferguson, 
Jr.,  who  testified  that  he  was  one  of  the  firm  of  Williams  & 
Ferguson,  in  1842.  The  note  was  given  for  their  share  of  the 
profits  on  a  contract  made  by  the  defendant  with  the  Commis- 
sioners of  the  Alms  House  of  the  city  of  New  York,  for  the  de- 
livery of  coal  to  the  alms  house.  At  the  time  the  contract  was 
made,  and  when  the  note  was  given,  David  F.  Williams,  the 
other  member  of  the  firm,  was  the  assistant  alderman  of  the 
fourth  ward  of  the  city  of  New  York. 

The  defendant  then  read  and  proved  in  evidence  the  contract 
referred  to,  which  was  signed  by  the  defendant  and  by  the 
chairman  of  the  Alms'  House  Commissioners.  It  was  dated 
June  3d,  1842,  and  thereby  the  defendant  was  to  deliver  three 
thousand  tons  of  coal  of  2240  pounds,  at  certain  prices,  and 
Mr.  Williatos  was  to  be  the  judge  of  the  quality  of  the  coal. 

It  was  admitted  that  the  coal  was  delivered  in  pursuance  of 
the  contract,  and  payment  therefor  received  by  the  defendant. 
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Ferguson  further  testified  that  the  contract  was  made  after  his 
firm  had  agreed  with  the  defendant.  The  note  was  assigned 
to  the  plaintifis  in  January,  1843,  for  the  benefit  of  creditors. 

Cross-examined,  he  testified  that  their  bargain  with  the  de- 
fendant was  not  in  writing.  Their  firm  had  had  the  previous 
contract  with  the  alms  house,  but  this  year  Mr.  WilUams  being 
a  member  of  the  board  of  assistant  aldermen,  would  not  take 
the  contract,  and  the  witness  had  concluded  to  propose  for  it 
individually,  but  did  not  on  the  defendant's  agreeing  that  if  he 
got  the  contract,  W.  &  F.  should  receive  half  the  profits.  Wil- 
liams &  Ferguson  were  to  attend  to  purchasing  the  coal,  and 
were  to  share  half  the  losses  and  half  the  profits.  They  loaned 
the  defendant  money  for  expenses,  which  he  subsequently  paid 
back.  Mr.  Williams  went  to  Pottsville  on  the  matter  of  pur* 
chasing  the  coal.  They  had  a  settlement  with  the  defendant, 
of  their  claim  growing  out  of  the  contract,  and  the  note  in  suit 
was  given  on  that  settlement.  The  defendant  attended  to  the 
delivery  of  the  coal,  and  paid  all  the  expenses.  He  alone  was 
known  in  the  transaction.  There  was  nothing  but  a  computa- 
tion of  the  profits  brought  into  the  settlement,  and  the  note  was 
given  for  half  of  the  net  profits. 

The  defendant  then  proved  that  the  expenses  of  the  alms 
house  were  included  in  the  appropriations  of  the  year  1842,  by 
an  ordinance  of  the  common  council. 

The  testimony  being  closed,  a  verdict  was  taken  for  the  plain- 
tiffs,  subject  to  the  opinion  of  the  court. 

S.  P.  Nash,  for  the  plaintiffs. 

The  facts  proved  by  the  defendant  do  not  invalidate  the  note 
in  the  hands  of  the  plaintiffs. 

i.  The  note  was  given  for  money  in  the  hands  of  the  defend- 
ant, received  to  the  use  of  the  payees,  and  he  cannot  set  up 
the  illegality  of  the  executed  contract  on  which  he  received  it 
( Tenant  v.  Elliot,  I  Boss.  <fc  Pull,  3 ;  Farmer  v.  Russell,  ibid, 
296 ;  and  see  Taikney  v.  Reyntms,  4  Burr.  2069 ;  Petrie  v. 
Hannays,  3  Term  R.  418 ;  and  Armstrong  v.  Toler^  1 1  Wheat 

258.) 
2.  The  prohibition  in  the  city  charter  is  merely  directory,  the 
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violation  of  which  should  be  punished  by  removal  from  office. 
There  is  nothing  in  the  charter  which  looks  to  the  avoiding  of 
contracts  as  the  means  by  which  the  prohibition  is  to  be  en- 
forced. But  if  so,  that  remedy  should  be  confined  to  the  party 
wronged,  the  corporation.  {Brown  v.  Duncan^  10  B.  & 
Cr.  93.) 

3.  The  prohibition  in  the  charter,  is  merely  a  municipal  re- 
gulation in  a  private  statute,  not  a  public  general  law,  and  a 
contract  in  violation  of  it  is  not  void.  {Ex  parte  Dyster^  in 
re  Molinej  1  Merivale,  166 ;  S.  C.  2  Rose  Bank.  Cases,  349 ; 
Kemble  v.  Atkins^  1  Holt,  427,  and  reporter's  note ;  see  also 
Johnsan  v.  Hudson^  11  East,  180 ;  Hodgson  v.  Temple,  6  Taun. 
181 ;  Brawn  v.  Duncanj  above  cited.) 

That  the  statute  is  a  private  one.  (See  Com.  Dig.  Tit.  Par- 
liament R.  7.) 

A  statute  which  relates  to  a  particular  place,  or  town  or 
county,  is  a  private  statute  ;  (4  Coke's  Rep.  76 ;  Skin.  360 ;  1  BI. 
Comm.  86.) 

Finally,  the  contract '  itself  is  not  illegal  or  in  contravention 
of  any  statute  or  rule  of  law ;  but  it  is  said  to  be  invalid,  by 
reason  of  the  participation  in  it  of  one  who  was  under  a  tem- 
porary incompetency  or  disability  so  to  participate.  The  rule 
relied  on  does  not  apply  to  such  cases. 

This  case  differs  from  such  as  were  immoral,  or  for  a  matter 
prohibited. 

All  the  illegality  was  wiped  away  by  the  only  party  who 
could  legally  take  advantage  of  it,  the  corporation. 

E.  Nortmij  for  the  defendant. 

L  The  note  in  suit  is  void,  because  it  grew  out  of  an  illegal 
transaction.    (Story  on  Promissory  Notes,  { 189.) 

1st.  The  transaction  was  illegal,  because  prohibited  by  the 
charter  of  the  city  of  New  York.  (Session  Laws  of  1830,  pp. 
126, 128,  i  11  &  18.    Ghitty  on  Bills,  114,  (Springfield  ed.  136.) 

The  cases  cited  on  the  other  side  were  of  agents,  who  were 
not  permitted  to  set  up  illegality,  to  avoid  paying  over  money 
received  by  them. 

The  arrani^eQient  v^  ^  ^lafepdant,  was  made  by  the 
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payees  before  he  contracted  with  the  city,  so  that  although  in 
form  his  contract,  it  was  in  fact  the  contract  of  all  three. 

IM.  The  transaction  was  illegal,  because  contrary  1o  public 
policy.    (Chitty  on  Bills,  95  ;  Cole  v.  Gower^  6  East,  110.) 

II.  The  note  is  void  for  want  of  a  good  and  valuable  consi- 
deration. If  it  were  truly  the  defendants  contract,  and  not  W. 
&,  F.'s,  there  was  no  consideration. 

III.  Any  defence  to  the  note  may  be  set  up  against  the  pre- 
sent holders,  as  it  was  past  due  when  it  was  transferred ;  and 
it  was  not  transferred  for  a  present  consideration. 

Bt  the  Court.  Sandford,  J. — The  plaintiffs  stand  in  the 
place  of  Williams  &  Ferguson,  and  cannot  recover,  unless  the 
latter  could  have  maintained  a  suit  upon  this  note  at  the  time 
they  executed  the  assignment. 

The  amended  charter  of  the  city  of  New  York  provides  that 
<<  no  member  of  either  board,"  (of  the  common  council,)  <<  shall, 
during  the  period  for  which  he  was  elected,  be  directly  or  indi- 
rectly interested  in  any  contract,  the  expenses  or  consideration 
whereof  are  to  be  paid  under  any  ordinance  of  the  common 
council."    (Laws  of  1830,  ch.  122,  §  11.) 

In  direct  contravention  of  this  statute,  and  of  his  duty  as  a 
member  of  the  board,  Mr.  Williams  was  interested  in  the  con- 
tract for  supplying  the  alms  house  with  coal ;  and  while  by  the 
contract  he  was  made  the  judge  of  the  quality  of  the  coal  in 
behalf  of  the  city,  by  the  secret  arrangement  with  the  defend- 
ant, he  was  to  aid  in  purchasing  and  supplying  it  in  fulfilment 
of  the  contract. 

We  have  no  doubt  that  the  note,  given  for  the  share  of  the 
profits  to  which  his  firm  was  entitled  in  this  illegal  transaction, 
is  void  between  the  original  parties.  It  is  void,  both  because 
its  consideration  was  the  fruit  of  a  positive  violation  of  law, 
and  because  the  transaction  itself  was  against  sound  morals 
and  the  public  interests. 

The  cases  to  which  we  were  referred  by  the  plaintiff's  coun- 
sel, are  not  sufficient  to  sustain  his  positions.  In  that  of  Te- 
nant V.  EUiotj  1  B.  &  P.  3,  the  defendant  was  not  a  party  to 
the  illegal  cMtmct.    He  received  the  money  as  the  plaintiff's 
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agent,  and  it  was  held  that  he  could  not  set  up  an  illegality  to 
keep  back  the  money  from  his  principal.  The  case  of  Farmer 
V.  Russell,  1  ibid.  296,  was  decided  on  the  same  ground,  and 
was  not  designed  to  extend  the  doctrine  farther  than  it  had 
been  held  in  the  previous  decision.  In  Faikney  v.  Reynous^ 
4  Burr.  2069,  the  plaintiff  had  lent  money  to  the  defendant  to 
pay  the  latter's  half  of  a  difference  they  had  jointly  lost  in  il- 
legal stock  jobbing,  and  a  bond  was  given  for  its  repayment 
The  bond  was  adjudged  good,  because  the  plaintiff  was  not 
concerned  in  the  use  which  the  defendant  chose  to  make  of  the 
money  advanced.  The  court  said  the  bond  did  not  appear  to 
have  been  given  on  an  illegal  consideration.  In  Petrie  v.  Han- 
nay,  3  T.  R.  418,  the  King's  Bench,  against  the  opinion  of  Lord 
Kenyon,  decided,  that  one  party  who  with  the  consent  of  the 
other,  paid  the  joint  loss  incurred  in  such  a  transaction,  to  a 
broker,  whom  they  had  employed  to  settle  and  pay  the  difference 
lost ;  could  maintain  a  suit  against  the  other  party  for  his  moiety 
of  the  money.  This  decision  was  one  of  doubtful  authority  at 
the  time,  and  scarcely  sustainable  upon  that  in  4  Burr.  2069, 
on  which  solely  it  was  reposed  by  the  majority  of  the  court. 

It  has  since  been  entirely  overturned  in  England  by  the  cases 
of  Sleers  v.  Lashley,  6  T.  R.  61 ;  Aubeit  v.  Maze,  2  B.  &  P. 
371 ;  and  Cannon  v.  Boyce,  3  B.  &  Aid.  179.  Indeed,  Steers 
V.  Lashley,  is  directly  in  point  against  the  plaintiffs  in  the  case 
at  bar. 

We  were  referred  to  two  or  three  other  modem  cases  in  Eng- 
land, as  being  in  favor  of  a  recovery.  The  courts  there  appear 
occasionally  to  have  strained  a  point,  where  the  infringement  of 
law  was  peculiarly  venial,  and  injustice  might  ensue  from  en- 
forcing the  principle.  And  in  one  of  them,  {Brown  v.  Duncan, 
10  B.  &  Cres.  93,)  where  one  partner  had  omitted  to  comply 
with  certain  revenue  regulations,  and  had  violated  another,  in 
transacting  the  business  for  which  his  firm  brought  the  suit ;  the 
firm  was  allowed  to  recover,  because  there  was  no  fraud  upon 
the  revenue.  The  court  distinguished  between  that  case  and 
those  where  the  object  of  the  statute  infringed,  was  the  protec- 
tion of  the  public,  such  as  the  usury  act,  the  act  against  stock- 
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jobbing ;  and  the  like.    And  the  court  said  some  of  the  prior 
cases  were  decided  on  that  distinction. 

In  Aniuftrong  v.  Toler,  (11  Wheat.  258,)  the  court  on  the 
authority  of  the  cases  in  4  Burrow,  1  Bos.  &  Puller,  and  3 
Term  Reports,  sustained  a  recovery  on  the  particular  transac- 
tion ;  at  the  same  time  assenting  to  the  principle,  that  a  contract 
growing  immediately  out  of  an  illegal  act ;  ot  connected  with 
its  consideration,  though  a  new  contract,  cannot  be  enforced  in 
a  court  of  justice. 

The  plaintiff  further  contended  that  the  prohibition  in  the 
city  charter  was  a  mere  municipal  regulation  in  a  private  stat- 
ute, and  therefore  a  contract  in  violation  of  it,  is  not  void.  We 
will  not  say  what  the  consequence  would  be,  if  the  prohibition 
were  found  in  an  ordinance  of  the  corporation  instead  of  the 
statute  law.  The  case  in  1  Merrivale,  to  which  we  were  refer- 
red, is  in  favor  of  the  position  that  the  contract  would  be  void 
in  that  event,  if  positively  forbidden,  and  the  ordinance  were 
authorized  by  the  charter.  The  party  in  1  Merrivale,  was  re- 
lieved, because  there  was  not  an  express  prohibition,  but  the 
city  of  London  had  enacted  that  if  the  party  did  the  act,  he 
should  incur  a  certain  penalty. 

We  repeat  that  the  note  in  question  is  void,  and  the  plaintiffs 
cannot  recover. 

Judgment  for  the  defendant 


Fenbt  &  Johnson  v.  Pritchard. 

On  a  tale  on  a  oradit,  to  be  Movrod  by  notes  v  collateral,  not  yet  dae»  the  reoeipt 
of  the  collaterals  five  daye  after  the  delivery  of  the  good>»  makes  the  seller  a 
bona  fide  holder  of  the  notes  for  a  valoable  consideration,  so  as  to  protect  him 
against  any  defence  which  the  maker  of  the  notes  had  against  the  buyer  of  the 


was  held,  although  at  the  time  of  the  sale,  the  notes  in  qnsstion  were  nut 
specified  or  described,  and  were  not  in  faet  then  in  the  possession  of  the  bnyer. 
Sept  21  ;  Oct  98, 1848. 
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Case  subject  to  the  opinion  of  the  court.  The  action  was 
assumpsit  on  two  promissory  notes  made  by  the  defendant, 
payable  six  months  after  date,  to  E.  W.  Pemberton,  and  indorsed 
by  him ;  one  for  $471  18,  dated  December  6,  1845,  the  other 
for  $396  48,  dated  January  20,  1846. 

The  following  facts  appeared  on  the  trial.  Soon  after  the 
date  of  the  second  note,  an  agreement  was  made  between  the 
defendant  and  Pemberton,  by  which  these  and  other  notes  of 
the  defendant,  were  to  be  delivered  up  to  him,  on  his  paying 
Pemberton  $1000,  and  returning  to  P.  merchandise  of  the  value 
of  $3000,  which  he  had  theretofore  bought  of  P.  This  ar- 
rangement was  consummated  by  the  defendant,  January  31y 
1846 ;  and  he  was  then  entitled  to  the  notes.  For  some  unex- 
plained cause,  the  notes  were  not  delivered  up  to  him  by  Pem- 
berton. 

On  the  same  3 1st  of  January,  Pemberton  bought  of  Oliver 
P.  Mills,  his  bills  of  exchange  on  a  house  in  London  for  about 
£1000,  on  a  credit  of  forty-five  days.  P.  was  to  give  his  own 
notes  at  that  date,  and  secure  the  same  by  collateral  notes.  He 
gave  his  own  notes,  and  he  delivered  the  collateral  notes  to 
Mills  prior  to  the  15th  of  February ;  it  was  probably  on  the 
8th,  and  was  not  before.  Among  these  collaterals,  were  the 
two  notes  in  suit.  The  bills  drawn  by  Mills  were  protested, 
and  were  never  paid. 

On  the  4th  of  February,  1846,  Mills  through  a  broker,  bought 
of  the  plaintiffs,  500  barrels  of  flour,  for  which  he  was  to  give 
them  his  note  at  thirty  days,  with  collateral  security  by  notes. 
No  particular  notes  were  specified.  The  flour  was  delivered  on 
the  6th  of  February,  Mills's  own  note  was  given  four  or  five 
days  after,  and  the  collateral  notes  were  furnished  to  the  plain- 
tiffs by  Mills,  part  on  the  9th  or  10th,  and  the  residue  on  the 
14th  to  the  16th  of  February.  The  two  notes  in  suit  were 
transferred  to  the  plaintiffs  as  a  part  of  such  collaterals,  in  the 
first  parcel  delivered. 

Proof  was  given,  that  it  was  customary  in  New  York^  on  a 
sale  for  cash  or  collaterals,  to  deliver  the  property,  and  then 
send  for  the  payment  a  few  days  thereafter,  where  the  buyer 
stands  fair,  and  is  in  good  credit.    The  seller  in  such  cases, 
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trusting  to  the  honor  of  the  buyer,  and  the  delivery  is  absolute. 
Mills  was  in  good  credit  and  standing,  at  the  time  of  the  sale 
to  him. 

Cr.  M  Ogdetij  and  D.  B.  Ogdeoy  for  the  plaintiffs. 

L  By  leaving  the  notes  in  the  possession  of  Pemberton  after 
they  were  paid,  a  possession  entirely  inconsistent  with  the  fact 
of  payment;  the  defendant  voluntarily  gave  Pemberton  the 
power  to  transfer  them,  and  gave  strangers  good  reason  to  be* 
lieve  that  they  still  remained  valid  in  Pemberton's  hands ;  and 
the  defendant  ought  therefore  to  suffer,  rather  than  the  plain- 
tiffs, who  are  entirely  innocent. 

II.  The  plaintiffs  received  the  notes  in  the  usual  course  of 
trade,  for  a  valuable  consideration,  and  without  notice  or  know- 
ledge of  any  defence  to  them.  {Lickbarraw  v.  Mason^  2  T. 
R.63.) 

III.  When  the  plaintiffs  received  these  notes,  they  had  a 
valid  and  effectual  claim  against  Mills  to  have  his  agreement  for 
the  delivery  of  collateral  notes  specifically  performed.  He  was 
then  solvent  and  able  to  respond  ;  and  by  accepting  these  notes, 
they  relinquished  that  claim,  which  was  thereby  satisfied. 
They  therefore  parted  with  a  valuable  consideration  at  the 
time  at  which  they  received  the  notes.  (2  T.  R.  63,  before 
cited.) 

M  jP.  Clarkj  for  the  defendant. 

I.  The  notes  sued  upon  were  paid  and  discharged  by  force 
of  the  agreement  between  the  defendant  and  Pemberton,  and 
the  liability  of  the  defendant  upon  the  notes  had  ceased. 
Therefore  the  plaintiffs  cannot  recover  upon  them,  unless  they 
are  to  be  regarded  as  bona  fide  purchasers  for  a  valuable  con- 
sideration. 

II.  The  plaintiffs  are  not  bona  fide  holders  for  a  valuable 
consideration,  within  the  rule  which  protects  purchasers  against 
the  prior  equities  of  third  parties.  They  did  not  part  with  any 
money  or  property  at  the  time  of  receiving  the  notes,  or  upon 
the  faith  and  credit  of  them,  but  took  them  as  security  for  an 
existing  debt 
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The  notes  were  not  in  Mills's  possession  or  mentioned,  and 
Mills  did  not  know  of  any  such  notes.  Therefore,  these  par- 
ticular notes  could  not  have  been  in  the  view  of  either  party ; 
and  no  faith  or  credit  was  given  to  them. 

III.  The  agreement  of  Mills  to  give  collateral  security  for  the 
payment  of  his  note  for  the  flour,  was  not  a  condition  of  the 
delivery.  The  delivery  of  the  flour  was  complete  and  uncon- 
ditional, and  was  made  upon  the  credit  of  Mills  alone,  and  not 
upon  the  credit  of  the  notes  in  suit.  It  was  on  his  promise  to 
deliver  collaterals,  not  upon  any  specified  securities  pledged.  It 
must  be  a  valuable  consideration,  parted  with  at  the  time,  in 
money  or  property,  as  established  by  the  case  of  Stalker  v. 
McDonald^  6  Hill,  93. 

By  the  Court.   Vanderpoel,  J.— The  question  is  whether 
the  plaintifis  received  these  notes  under  such  circumstances  as 
to  protect  them  from  the  alleged  payment  by  the  defendant  to 
Pemberton  the  payee ;  and  this  presents,  in  a  form  somewhat 
new,  the  ever  recurring  question,  when  the  indorsees  of  a  note 
are  to  be  deemed  bona  fide  holders  in  a  commercial  sense,  so  as 
to  preclude  a  defence  existing  at  the  time  of  the  transfer.    From 
the  evidence,  it  seems  that  the  notes  in  suit  were  delivered  to 
the  witness  Pemberton,  in  payment  for  merchandise  sold  by 
him ;  that  before  he  transferred  the  notes  to  Mills,  an  agree- 
ment was  made  between  him  and  the  defendant,  by  which  the 
defendant  was  to  return  to  Pemberton  an  invoice  of  goods, 
valued  at  about  $3000,  and  to  pay  in  cash  $1000 ;  in  conside- 
ration of  which  Pemberton  was  to  assume  certain  liabilities  of 
the  defendant ;  and  the  return  of  the  goods  was  to  be  considered 
a  payment  of  the  notes  upon  which  this  suit  is  brought ;  that 
this  agreement  was  consummated  on  the  31st  of  January ;  but 
Pemberton  did  not  return  the  notes,  and  says  he  cannot  tell 
why  he  did  not  return  them ;  that  afterwards,  he  purchased  ex- 
change from  Oliver  P.  Mills  on  a  credit  of  forty-five  days,  to 
be  secured  by  the  notes  of  the  witness,  and  by  collateral  notes ; 
that  on  the  8th  of  February  he  passed  to  Mills,  as  such  col- 
laterals, the  notes  in  suit. 
On  the  3d  of  February,  Mills  applied  to  the  plaintifb  for  the 
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purchase  of  500  barrels  of  flour.  It  was  finally  sold  to  him,  on 
the  following  terms.  Mills  was  to  give  in  payment  his  own 
note  at  thirty  days,  and  collateral  security,  which  was  to  be 
notes.  The  flour  was  delivered  to  Mills  on  the  5th  of  February, 
1846,  and  the  collaterals  were  in  pursuance  of  the  contract, 
delivered  about  the  I4th,  15th,  or  16th  of  February.  The  note 
.of  Mills  has  not  been  paid.  At  the  time  of  the  agreement  for 
the  sale  of  the  flour,  the  particular  collaterals  to  be  turned  out 
were  not  specified ;  but  a  witness  testified,  that  collaterals 
meant  notesy  when  not  otherwise  expressed.  Now,  are  the 
plaintiffs  such  bona  fide  holders  for  value,  as  to  enable  them  to 
recover  the  notes,  notwithstanding  the  alleged  payment  of  the 
defendant  to  Pemberton  ? 

The  principle  is  well  established,  that  receiving  the  transfer 
of  a  note  as  collateral  security  for  the  payment  of  a  pre-existing 
debt,  is  not  taking  it  in  the  ordinary  course  of  trade  and  for  a 
valuable  consideration,  as  against  the  equities  of  the  maker. 
( Wardell  v.  Howell,  9  Wend.  170 ;  Coddington  v.  Bap,  20 
Johns.  637.)  To  protect  the  holder  of  a  negotiable  security, 
which  has  been  improperly  transferred  to  him  in  fraud  of'  the 
prior  legal  or  equitable  rights  of  others,  he  must  not  only  have 
.taken  it  without  notice,  but  must  also  have  parted  with  some- 
thing of  actual  value,  upon  the  credit  or  faith  thereof.  Merely 
receiving  it  in  payment  or  security  of  an  antecedent  debt,  is  not 
sufficient  {Stalker  v.  McDonaldy  6  Hill,  93.)  After  the  very 
able  and  elaborate  opinion  in  that  case,  there  can  no  longer  be 
doubt  as  to  what  the  law  is  on  this  subject.  But  in  the  applica- 
tion of  the  principle,  the  question  whether  a  case  comes  within 
the  well  established  rule,  still  leaves  abundant  room  for  con- 
troversy. This  is  not  the  case  of  receiving  the  notes  as  security 
for  a  pre-existing  debt,  without  parting  with  any  thing  of  value. 
The  giving  collaterals,  was  one  and  an  indispensable  condition 
or  consideration,  on  which  the  plaintifis  parted  with  their  flour. 
They  would  not,  when  the  contract  was  made,  receive  the  per- 
sonal responsibility  of  Mills  alone  for  payment.  Had  they  re- 
ceiv^ed  the  collaterals  simultaneously  with  the  delivery  of  the 
flour,  and  as  part  of  the  consideration  therefor,  their  title  to  pro. 
tection  as  against  the  equities  of  the  defendant,  would  have 
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been  unquestionable.  Here  the  note  of  Mills,  the  vendee,  was 
not  given  when  the  flour  was  delivered,  but,  according  to  the 
usage  as  proved,  the  vendor  generally  calls  for  the  stipulated 
security  on  a  sale  to  be  secured  by  collaterals,  a  number  of  days 
after  the  goods  are  delivered,  according  to  his  leisure.  Whether 
the  notes  were  delivered  at  the  time  of  the  delivery  of  the  flour, 
is  not  the  true  test  in  this  case.  The  true  and  controlling  ques*- 
tion  is,  whether  the  plaintifis  parted  with  their  flour  on  the 
condition  and  with  the  understanding  that  collateral  security 
was  to  be  gtven.  Of  this,  there  can  surely  be  no  doubt.  The 
collateral  security  was  one  of  the  inducements  to  parting  with 
their  property.  If  so,  no  good  reason  can  be  assigned  why 
they  should  not  have  the  same  benefit  of  the  collateral  notes, 
that  they  would  have  had,  had  they  received  them  simulta- 
neously with  the  delivery  of  the  flour.  We  therefore  hold,  that 
the  plaintiffs  received  the  notes  in  suit  under  such  circumstan- 
ces as  to  entitle  them  to  protection  against  the  alleged  payment 
of  the  defendant  to  the  payee,  before  they  were  transferred  to 
the  plaintiffs. 

It  is  urged  in  behalf  of  the  defendant,  that  these  particular 
notes  were  not  specified  as  among  the  collaterals  that  were  to 
be  transferred.  We  cannot  perceive  how  this  can  weaken  the 
position  of  the  plaintiffs.  Collateral  security  was  with  them  an 
indispensable  consideration  for  parting  with  their  property. 
These  notes  were  offered  and  accepted,  in  satisfaction  of  such 
consideration.  What  was  general  when  the  contract  was  made, 
was  rendered  specific  and  certain  when  the  notes  were  delivered 
and  accepted.  It  is  not  pretended  that  the  plaintiffs  knew,  or 
are  chargeable  with  notice,  that  Mills  had  no  authority  to  pledge 
or  part  with  the  notes ;  and  having  been  passed  before  they 
matured,  the  plaintiffs  are  entitled  to  judgment. 
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Clark  v,  Tuckbr  and  Lord. 

Where  a  sale  of  goods  is  made  oa  an  agreement  that  the  price  shall  be  applied  to 
the  payment  of  a  precedent  debt,  soch  price  most  be  actoally  applied  by  a  re- 
ceipt or  otherwise,  to  bring  it  within  the  exception  in  the  statute  of  frauds, 
founded  on  payment  of  all  or  part  of  the  price. 

In  order  to  constitute  an  acceptance  and  receipt  of  the  goods,  to  take  a  sale  out  of 
the  statute,  there  must  be  an  act  of  deliveiy  on  the  part  of  the  seller,  as  well  as 
an  act  of  acceptance  by  the  buyer. 

Where  goods  in  the  possession  of  a  factor,  were  sold  by  a  pare!  agreement,  and  a 
constructive  delivery  was  set  up,  first  by  a  letter  at  the  time  from  the  buyee's 
agent  to  the  factor ;  and  second,  by  a  letter  a  fortnight  afterwards,  by  the  seller 
to  the  factor ;  it  was  held,  that  the  sale  was  void,  because  the  seller  did  not  par- 
ticipate in  the  set  of  delivery  sought  to  be  inferred  from  the  first  letter,  and  be* 
cause  the  buyer  did  not  accept  and  receive  in  connection  with  the  second. 
Held  also,  that  the  second  letter  was  too  late  ;  and  that  an  act  of  delivery  by 
notice  to  the  factor,  must  be  concurrent,  or  substantially  at  the  same  time  that 
the  contract  is  made. 

Whether  the  taking  ont  of  a  foreign  attachment,  (naming  a  garnishee,)  giving  bail 
therefor,  and  prosecuting  it  after  service ;  will  make  the  attaching  creditor  liable 
in  trespass  or  trover,  for  goods  in  the  hands  of  the  garnishee,  whom  the  sheriff 
has  summoned,  leaving  the  goods  in  his  possession  ;  there  being  no  direction  by 
the  creditor  to  levy  on  any  specified  goods  ?  Quere 
SepL  14th  ;  OcL  98th,  1848. 

The  declaration  in  this  cause,  contained  two  counts  in  tres- 
pass for  taking  certain  hats  of  the  plaintiff  in  the  city  of  Phi- 
ladelphia, and  one  count  in  trover  for  the  same  hats.  The  de- 
fendants pleaded  not  guilty. 

Upon  the  trial  before  Sandford,  J.  in  June,  1848,  the  plain- 
tiff called  as  a  witness,  Nichols  H.  Babcock,  who  testified  that 
he  was  a  hatter,  and  in  the  spring  of  1846,  was  doing  business 
in  the  Third  Avenue,  in  the  city  of  New  York,  having  his  store 
and  shop  on  the  first  floor,  and  residing  in  the  residue  of  the 
building.  On  the  3d  of  April,  1 846,  he  found  himself  insolvent, 
and  at  that  time  he  was  indebted  to  the  plaintiff  in  more  than 
two  thousand  dollars,  for  borrowed  money.  Two  promissory 
notes  were  produced  for  ^1000  each,  made  by  the  witness  to 
the  plaintiff,  one  at  nine  months,  dated  Sept.  1st,  and  the  other 
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four  months,  dated  Sept.  16th,  1845,  which  he  stated  were  for 
the  plaintiff's  notes  of  the  same  amount,  lent  to  him,  and  paid 
hy  the  plaintiff.  On  the  note  last  mentioned,  there  was  an  in- 
dorsement of  $941  12,  dated  April  3d,  1846.  The  witness 
further  testified,  that  on  the  3d  of  April,  1846,  he  sold  his  stock 
of  hats  in  his  store  in  the  Third  Avenue,  to  the  plaintiff,  who 
resided  at  Clyde,  Wayne  Co.  Theodore  Clark,  the  plaintiff's 
brother,  residing  in  New  York,  acted  as  his  agent  in  the  trans- 
fer. A  bill  of  sale  or  invoice,  was  shown  to  the  witness,  which 
he  said  was  made  and  delivered  at  the  time.  This  bill  was 
dated  April  3d,  1846,  and  contained  a  long  detail  of  items  of 
hats,  caps,  and  hatter's  stock  and  fixtures,  with  the  prices  car- 
ried out.  It  was  footed  at  $941  12,  and  was  receipted  iu  full 
by  the  witness. 

The  witness  further  testified  as  follows : 

The  hats  amounted  to  $941  12,  and  were  endorsed  at  the 
time  on  one  of  the  notes  for  $1000.  I  transferred  at  the  same 
time,  a  quantity  of  hats  which  I  then  had  in  the  hands  of  John 
W.  Kester,  in  Philadelphia,  upon  which  I  had  received  an 
advance  of  about  $891,  besides  his  commission.  The  hats 
were  invoiced  at  the  time  at  $1692,  and  I  considered  them 
worth  the  invoice  price.  (The  witness  was  here  shown  two 
papers,  being  an  invoice  and  accounts  of  sale  from  J.  W.  Kes- 
ter, in  letters  of  January  30,  1847,  and  February  4,  1847.) 
There  was  no  bill  of  sale  of  the  Philadelphia  hats ;  they  were 
transferred  on  the  same  day  as  the  others,  3d  April.  They 
were  not  included  in  the  bill  of  sale ;  the  transfer  was  verbal. 
We  could  not  make  an  inventory  of  them,  not  knowing  how 
many  of  them  had  been  sold  by  Kester.  The  plaintiff  came 
down  from  Clyde  to  New  York,  about  a  week  after  the  sale  of 
the  hats.  At  his  request,  I  gave  Mr.  Kester  notice  of  the  trans- 
fer, on  the  17th  of  April,  1846.  This  notice  was  in  writing, 
and  a  true  copy  of  it  is  now  shown  me. 

Witness  still  owes  the  plaintiff ;  the  amount  depends  upon 
how  much  balance  would  be  due  on  the  Philadelphia  hatSi 
after  paying  Kester's  claim.  In  May,  after  the  bats  were 
attached  in  Philadelphia,  I  called  on  Kester  and  told  him  I 
was  prepared  to  pay  what  was  due  on  the  hats.    He  refused 
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to  deliver  them  because  of  the  attachment.  My  estimate  of 
$600  being  due  on  the  hats,  went  on  the  idea  of  the  hats  fetch* 
ing  what  they  were  invoiced  at.  I  considered  they  were  worth 
what  they  were  invoiced  at.  At  the  time  of  this  transfer, 
Theodore  Clark  acted  for  the  plaintiff,  who  was  at  Clyde  ;  he 
was  sent  for  and  came  down. 

Being  cross-examined,  the  witness  said — The  hats  in  Phila- 
delphia were  not  included  in  the  bill  of  sale  produced  here. 
We  made  no  inventory  of  them,  not  knowing  how  many  had 
been  sold.  Mr.  Clark  was  to  allow  the  invoice  price  of  them. 
They  were  worth  the  invoice  price.  No  provision  was  made 
for  any  that  might  be  sold  by  Kester  below  the  invoice  price. 
1  had  no  regular  invoice  of  the  hats.  They  were  left  at  differ- 
ent times.  I  had  memorandums  of  them.  Don't  know  that  I 
had  any  written  memorandums  of  the  amount  which  Kester 
had  advanced  on  them.  He  had  advanced  me  his  notes  on 
them.  I  know  the  amounts  of  the  notes.  Clark  took  the  hats 
at  the  invoice  price.  I  did  not  know  what  particular  sum  they 
would  amount  to,  after  paying  Kester.  No  particular  sum  was 
agreed  on  for  the  price,  as  it  was  not  known  what  Kester  had 
sold  nor  what  he  had  on  hand.  There  was  neither  a  bill  of 
sale,  nor  a  receipt,  given  for  the  Philadelphia  hats ;  no  paper 
was  given  on  the  transfer  of  the  Philadelphia  hats  prior  to  the 
letter  of  17th  April ;  no  bill  of  sale  ;  no  receipt  for  the  price ; 
no  papers  were  made.  On  the  17th  April,  I  wrote  the  notice  in 
Kester's  office,  and  delivered  it  there  to  Kester.  At  the  time  the 
letter  was  written,  no  particular  amount  was  fixed  upon  to  be 
allowed  for  the  Philadelphia  hats.  Nothing  was  agreed  as  to 
the  price,  in  case  any  hats  had  been  sold.  No  provision  was 
made  about  the  price  of  the  hats,  in  the  event  of  sales  made 
below  the  invoice  price  by  Kester,  as  to  Clark's  bearing  the  loss. 
There  was  no  paper  made  afterwards  in  relation  to  the  hats  in 
Philadelphia. 

Direct  examination  resumed. — (It  is  now  agreed  that  the  de- 
fendants in  this  suit  arrested  the  witness  on  a  Stillwell  warrant, 
on  the  7th  May,  1846,  and  that  he  was  examined  on  the  8th 
and  9th  of  May,  1846,  before  Judge  Oakley.) 

In  the  course  of  May,  1846, 1  went  again  to  Philadelphia,  at 
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the  request  of  Mr.  Clark,  to  pay  off  Mr.  Eester,  and  sell  the 
hats.  The  time  I  went  to  Philadelphia  for  this  purpose,  was 
after  my  examination  here  on  a  Stillwell  warrant.  Mr.  Kester 
refused  to  deliver  the  hats  until  the  attachment  suit  was  settled. 

Cross-examination  resumed. — I  had  no  money  from  the  plain- 
tiff to  redeem  these  hats  from  Kester,  but  I  had  his  signature  to 
a  blank  paper,  with  authority  from  him  to  raise  the  money  and 
pay  Kester,  and  sell  the  hats  to  my  customers  in  Philadelphia  ; 
if  I  could  not  negotiate  his  paper,  I  was  to  return  and  he  would 
raise  it  otherwise  ;  and  in  case  I  could  not  sell  the  hats,  to  bring 
them  to  New  York  and  let  him  have  them.  Some  of  the  Phi- 
ladelphia hats  were  sold  by  Kester  below  the  invoice  price.  I 
failed  the  last  of  March  or  first  of  April,  1846.  I  owed  the  de- 
fendants $690,  and  upwards.  The  whole  of  my  indebtedness 
at  that  time  was  about  $5000  or  $6000.  I  think  not  a  fifth  of 
it  has  been  paid.    I  have  paid  defendants  nothing. 

Direct  examination  resumed. — I  was  to  sell  the  hats  for  the 
plaintiff.  He  wished  me  to  go  on  and  sell  the  Philadelphia 
hats  if  I  could,  and  if  I  could  not  sell  them,  to  redeem  them 
and  bring  them  to  New  York. 

The  defendants  then  further  cross-examined  the  witness,  to 
show  that  there  had  been  no  change  in  the  possession  of  the 
goods  sold  in  the  Third  Avenue ;  but  the  point  was  not  discus- 
sed at  bar,  and  the  testimony  is  omitted. 

Theodore  Clark,  called  for  the  plaintiff,  testified  that  he  was 
the  agent  of  the  plaintiff,  in  1846,  when  the  sale  of  goods  con- 
tained in  the  bill  of  sale,  spoken  of  by  Babcock,  was  made.  At 
the  same  time  that  goods  in  the  3d  Avenue  were  sold,  Babcock 
sold  to  my  brother  his  remaining  interest  in  the  hats  in  the 
hands  of  J.  W.  Kester,  in  Philadelphia.  No  bill  of  sale  was 
made,  but  it  was  a  bona  fide  sale.  [  don't  recollect  whether  an 
order  was  given  by  Babcock.  I  don't  remember  that  there  was 
any  transfer  in  writing,  or  any  receipt  endorsed.  I  wrote  to 
Kester,  I  think,  on  the  3d  of  April.  I  have  no  copy  of  the 
letter. 

The  plaintiff  then  read  the  examination  of  John  W.  Kester, 
who  testified  as  follows : — He  resides  in  Philadelphia.  There 
was  an  attachment  served  upon  me  for  goods  in  my  possession 
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belonging  to  N.  H.  Ra1)cock^  I  know  it  by  the  sheriff's  officer 
seriring  and  leaving  a  summons  with  me  at  my  store  in  Phi- 
ladelphia, on  the  9th  May,  1846.  Witness  now  produces  a 
copy  of  the  summons  served  on  him,  in  a  suit  by  the  now  de- 
fendants against  Babcock.  There  has  been  no  other  paper  than 
this  served  upon  me  at  the  suit  of  the  defendants,  except  some 
interrogatories  in  that  suit. 

No  other  attachment  has  been  served  upon  me  at  their  suit ; 
nor  were  any  goods  taken  out  of  my  possession  under  their  at- 
tachment. 

Being  cross-examined  he  said — When  the  sheriff  or  his  de- 
puty called,  I  stated  of  course  that  there  had  been  goods 
in  my  hands  belonging  to  Babcock,  but  that  he  had  left  a  trans- 
fer of  them  to  another  party,  Mr.  Clark,  of  Clyde,  and  that  I 
should  hold  them,  or  the  proceeds  whatever  there  might  be  left 
after  paying  myself,  till  I  knew  to  whom  I  should  pay  the  ba- 
lance. I  was  to  know  this  through  the  proceedings  in  court 
under  this  attachment.  I  understood  this  summons  to  attach 
the  goods,  or  any  balance  that  might  remain  in  my  hands,  after 
paying  my  claim,  that  had  belonged  to  Babcock,  or  that  were 
placed  in  my  hands  by  him. 

I  told  the  sheriff  that  I  would  hold  the  goods  after  my  own 
claim  was  satisfied,  subject  to  the  attachment,  and  I  have  since 
so  held  them  and  the  proceeds. 

The  attachment  suit  of  Tucker  and  Lord  v.  Babcock,  is  still 
pending  in  Philadelphia,  and  it  bars  my  paying  the  money  over 
to  Svlvester  Clark.  The  sheriff  did  not  take  an  account  of  the 
goods  or  their  proceeds.       * 

The  witness  produced  an  account  of  sales  and  proceeds,  to 
Jime  12,  1847,  which  he  said  was  correct.  The  balance,  after 
paying  himself,  was  $86  62,  yd  he  had  120  hats  then  unsold. 

Clark  demanded  these  goods  or  the  proceeds  through  his  bro- 
ther, by  letter,  and  Babcock,  as  the  agent  of  Clark,  called  and 
offered  to  pay  off  my  claim  and  take  the  balance  of  the  goods 
or  proceeds ;  but  I  declined  to  deliver  the  goods  on  account  of 
the  pendency  of  this  attachment  suit  I  still  hold  the  property 
subject  to  that  suit,  and  shall,  unless  the  sheriff  releases  me 

Vol.  n.  21 
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from  the  attachment ;  but  I  should  not  deliver  it  to  him  with* 
out  consulting  counsel. 

The  letter  written  }>y  Babcock  in  the  witnesses  store,  was  as 
follows : 

"  New  York,  April  17, 1846. 
"Mr.  J.  W.  Eester, 

"  Sir — All  the  hats  which  I  left  with  you  as  collateral  secu- 
rity for  the  payment  of  the  amounts  you  have  advanced  me,  I 
wish  you  to  hold  subject  to  Mr.  Sylvester  Clark's  (of  Clyde) 
order,  as  I  have  sold  all  of  them  to  him,  and  he  is  to  pay  the 
amount  now  due  on  them  to  you. 

"  Yours  respectfully, 

«  N.  H.  Babcock." 

The  witness  said  this  letter  was  never  delivered  to  Clark. 
He  was  not  there.  I  think  I  had  no  correspondence  with 
Theodore  Clark,  until  after  the  attachment. 

The  witness  identifies  two  letters  written  by  himself  to  N. 
H.  Babcock,  one  dated  February  4,  1847,  and  the  other  dated 
January  31,  1847.  HThese  letters  were  read ;  they  contained  in- 
voices of  the  hats  Kester  had  received  from  Babcock,  in  1846, 
taken  from  Kester's  books. 

The  plaintiff  also  read  an  exemplification  of  a  foreign  at- 
tachment, and  the  subsequent  proceedings  thereon,  in  the  county 
court  of  the  city  and  county  of  Philadelphia,  in  favor  of  the 
now  defendants  against  N.  H.  Babcock. 

The  writ  was  issued  May  9,  1846,  and  was  entered  as  being 
issued  on  bail  given.  It  directed  Kester  and  one  McCalla,  to  be 
snmmoned  as  garnishees.  The  sheriff's  return  stated  that  he 
had  attached  as  within  commanded,  by  giving  an  attested  copy 
to  Kester,  &c.,  and  summoned  them  as  garnishees.  Tucker  and 
Lord  obtained  judgment  against  Babcock  by  default,  and  a 
9e%re  facias  against  Kester  as  garnishee,  was  issued  and  pend- 
ing, on  which  he  had  been  examined  on  interrogatories. 

The  plaintiff  called  J.  N.  Cordo2;o,  who  testified  that  he  had 
been  a  connseller  at  law  in  Pennsylvania,  and  was  familiar 
with  the  law  of  foreign  attachment  in  that  state.  It  is  entirely 
statutory.     He  proved  the  statute  firom  Dunlap's  Laws,  and 
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said,  the  supreme  court  of  that  state  have  decided,  that  by  ser*' 
vice  of  such  a  copy  of  the  summons  as  is  contained  in  the  ex* 
emplification,  the  goods  of  the  defendant  in-  the  hands  of  the 
garnishee,  are  deemed  as  actually  taken  and  seised,  without  b^ 
ing  actually  taken  by  the  sheriff. 

The  plaintiff  also  offered  to  read  two  letters  from  Theodore 
Clark  to  Kester,  one  22d  May,  and  one  24th  December,  1847,  to 
which  the  defendants  objected  as  being  written  after  the  at* 
tachment  in  question,  and  the  same  were  excluded  by  the  judge. 

Hereupon  the  plaintiff  rested,  and  the  defendants'  counsel 
moved  for  a  non-suit  on  the  grounds ;  1st.  That  the  plaintiff 
had  not  in  law  shown  title  to  the  goods  sued  for,  there  being 
no  evidence  of  any  memorandum  in  writing  containing  the 
terms  of  sale,  or  of  any  payment  of  price  either  in  money  or  by 
any  agreed  credit,  or  of  any  delivery  of  the  goods  to  the  plain- 
tiff by  Babcock ;  and  that  in  connection  with  the  insolvency  of 
Babcock  at  the  time  of  the  pretended  transfer,  the  same  was 
null  and  void. 

2d.  That  the  plaintiff  had  shown  no  such  taking  by  the  de- 
fendants, as  subjected  them  to  an  action  of  trespass. 

3d.  That  the  plaintiff  not  being  entitled  to  the  possession  of 
the  hats  in  Philadelphia,  at  the  time  of  the  attachment,  he 
could  not,  under  the  evidence  given,  sustain  an  action  of  either 
trespass  or  trover. 

The  judge  ordered  a  non-suit  to  be  entered,  which  the  plain- 
tiff now  moves  to  set  aside. 


R.  H.  Waller  J  £»  the  plaintiff,  cited  Thixtoorth  v.  Moored  9 
Pick.  347 ;  Carter  v.  WiUard,  19  ibid.  1 ;  2  Kenfs  Comm.  602; 
7  T.  R.  278 ;  1  Esp.  R.  698 ;  3  B.  &  C.  423.  As  to  the  taking 
by  defendants,  Wintringham  v.  La  JFby,  7  Cow.  736 ;  Phillips 
V.  Hailj  8  Wend.  610 ;  Root  v.  Chandler,  10  ibid.  110 ;  and  as 
to  his  own  possession.  Thorp  v.  Burling ,  11  John.  286 ;  Buck 
V.  Aiken,  1  Wend.  466. 

D*  Lord,  for  the  defendants. 

Bt  tke  Coobt.    SASoroRo^  J*:^The  Mbject  of  the  sale 
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relied  upoa  by  the  plaintiflf,  was  a  quantity  of  hats  in  the  pos- 
session of  Kester  in  Philadelphia,  and  held  by  him  for  sale  and 
for  the  repayment  of  his  advances.  The  contract  of  sale  was 
made  in  New  York,  and  its  validity  depends  upon  our  laws. 

There  was  no  note  or  memorandum  of  the  contract  made  in 
writing.  The  letter  delivered  by  Babcock  to  Kester,  two  weeks 
afterwards,  aside  from  other  objections  to  its  effect,  did  not  con- 
tain, or  profess  to  contain,  a  statement  of  the  contract  of  sale. 
The  entire  omission  of  all  written  evidence  of  the  alleged  sale, 
when  so  much  form  was  used  on  the  same  occasion  in  respect 
of  the  goods  in  Babcock's  store,  is  quite  unaccountable ;  and  on 
another  point  of  the  case,  would  present  a  serious  barrier  to  a 
recovery. 

No  part  of  the  purchase  money  was  paid  by  the  buyer.  It 
is  true  that  the  price  was  to  be  paid  by  crediting  it  on  the  in- 
debtedness of  Babcock.  Such  was  the  agreement,  but  no  act 
was  done  to  carry  it  out.  It  was  no  payment  until  the  applica- 
tion was  made.  In  the  other  cotemporary  sale,  the  contract 
was  consummated  by  actually  indorsing  the  price  on  one  of  the 
notes.  In  this  instance  no  indorsement  was  made  or  receipt 
given.  It  went  no  further  than  the  mere  contract  to  pay  in 
that  mode  ;  and  so  far  as  the  statute  is  concerned,  it  no  more 
aids  to  prove  tho  contract  valid,  than  does  the  agreement  to  pay 
the  price,  in  an  ordinary  sale,  where  actual  payment  is  ex- 
pected. 

There  is  but  one  other  circumstance  left,  which  could  relieve 
this  contract  from  the  operation  of  the  statute  of  frauds.  Did 
the  buyer  accept  and  receive  a  part  of  the  goods  sold,  or  the 
evidences,  or  some  of  them,  of  Babcock's  claim  for  the  surplus 
after  paying  Kester  ?  It  is  not  claimed  that  the  plaintiff  ever 
actually  received  any  of  the  goods,  or  any  such  evidences  of 
Babcock's  right ;  but  it  is  contended  that  there  was  a  sufficient 
constructive  delivery  to  the  plaintiff. 

The  letter  of  Theodore  Clark,  (the  plaintiff's  agent  in  the  af- 
fair,) to  Kester,  on  the  day  of  the  sale,  is  relied  upon.  But  that 
is  wholly  insufficient.  It  was  merely  a  belief  of  his  that  he 
wrote  such  a  letter,  while  Kester's  testimony  is  very  decided  that 
he  did  not.    It  does  not  appear  what  the  supposed  letter  con- 
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tained,  or  that  it  stated  anything  respecting  the  sale.  And 
finally,  if  it  were  written  and  were  ever  so  explicit  on  that 
point,  it  wonld  not  support  the  sale,  because  the  seller  did  not 
join  in  it.  An  act  of  delivery,  must  of  necessity,  proceed  from 
the  seller.  The  buyer  can  only  accept  it  and  receive  the  prop- 
erty. 

The  letter  of  Babcock  to  Kester,  written  in  Philadelphia,  two 
weeks  after  the  bargain  was  made,  is  the  only  ground  remain 
ing,  to  sustain  a  constructive  delivery.  As  to  this,  it  came  too 
late.  In  order  to  make  such  an  act  a  constructive  delivery, 
it  should  be  concurrent  with  the  bargain.  Not  perhaps  at  the 
same  moment  of  time,  but  substantially  at  the  same  time  and 
as  a  part  of  the  same  transaction.  This  agreement  is  claimed 
to  have  been  made  on  the  3d  of  April,  and  to  have  been  valid 
wheu  made.  An  act  of  delivery  on  the  17th  of  April,  is  too  far 
removed  to  give  force  to  a  bargain,  otherwise  invalid,  on  the 
third* 

Independent  of  this  objection,  there  is  a  further  difficulty 
which  cannot  be  obviated.  The  buyer  was  not  present  or  re- 
presented in  the  alleged  delivery.  The  buyer  must  accept  and 
receive  the  property,  or  the  attempted  delivery  is  unavailing. 
It  may  be  said  Babcock  was  the  agent  of  the  plaintiff  at  that 
time ;  but  if  he  were,  he  could  not  in  this  delivery  act  in  his 
own  behalf  as  seller,  and  at  the  same  time  act  as  the  buyer's 
agent  to  accept  and  receive  the  property  sold.  It  will  hardly 
be  contended,  that  he  could  sell  his  goods  to  the  plaintiff,  by  an 
agreement  made  by  himself  as  seller,  with  himself  as  the  plain* 
tiff's  agent.  Yet  the  delivery  and  acceptance  by  the  letter  of 
April  17th,  is  equally  objectionable.  Kester  cannot  in  any  sense, 
be  deemed  the  agent  of  the  plaintiff,  to  accept  and  receive  the 
property  sold.  The  authorities  cited  by  the  plaintiff,  do  not 
sustain  his  positions,  and  one  of  them.  Carter  v.  Willard,  19 
Pick.  1,  decides  that  if  there  had  been  a  bill  of  parcels  made 
and  delivered  by  Babcock  to  the  plaintiff  on  the  3d  of  April, 
the  sale  would  not  have  been  valid,  without  giving  notice  to 
Kester. 

The  cases  in  our  courts  are  numerous,  but  it  is  needless  to 
cite  them  at  lai^.    The  last  in  point  of  time,  Schindler  r. 
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Houston,  (1  Comstock's  K  261,)  is  in  our  highest  courts  and  is 
conclusive  against  the  plaintiff. 

We  are  perfectly  clear,  that  the  alleged  sale  of  the  property 
in  question  was  void  by  the  statute  of  frauds.  The  case  proves 
the  wisdom  of  the  statute.  Babcock  had  no  invoices  of  the 
property  aad  scarcely  the  materials  for  making  one.  He  had 
no  account  of  the  sales  made  by  Kester,  either  as  to  the  articles 
sold  or  the  price.  No  price  was  fixed  between  him  and  the 
plaintiff;  none  could  be  fixed,  upon  the  information  they  pos- 
sessed. It  was  all  indefinite  and  uncertain,  and  left  open 
upon  parol  evidence,  to  be  moulded  or  applied,  as  subsequent 
emergencies,  or  the  fallible  recollection  of  the  parties,  might 
direct 

Our  conclusion  on  the  first  question  presented,  relieves  us 
from  passing  upon  the  other  points  made  at  the  trial,  neither  of 
which  appears  to  be  free  from  difficulty. 

Motion  to  set  aside  non-suit  denied. 


De  Wolf  v.  Murray. 

Where  a  notary  certifies  that  he  attended  at  the  office  or  place  to  which  a  b9I  of 
exohan^^e  was  addreased,  for  the  pnrpoee  of  demanding  payment,  and  foand  the 
office  closedi  and  no  person  there  to  give  an  answer  respecting  the  bQl ;  (it  not 
appearing  to  have  betn  a  bank  or  banker's  office  ;)  it  was  held  to  be  a  sufficient 
presentment  of  the  btti  to  charge  the  indorser. 

The  certificate  imports  a  presentment  daring  the  proper  hoars  of  business. 

A  statement,  made  up  by  the  indorsee,  charging  the  indorser  in  terms  with  the 
<<  protested  exchange,"  describing  it  by  the  drawer^s  name,  the  acceptor's  name, 
and  the  amount,  and  adding  to  it  expenses  of  protest,  interest  and  damages, 
was  submitted  to  the  jiry  as  sufficient  notice  of  the  dishonor  of  the  bill,  if  the 
indorser  were  thereby  distinctly  informed  that  it  had  been  dishonored,  and  that 
payment  was  expected  of  him  as  indorser. 

Where  notice  of  dishonor  is  given  too  late,  the  indorser  will  be  bound  by  a  sobse- 
quent  promise  to  pay  the  bill,  if  made  with  a  knowledge  that  the  notice  was  not 
in  time. 
Sept  27 1  Oct.  28, 1848. 
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Assumpsit  against  the  indorser  of  a  bill  of  exchange  for 
£230,  dated  at  New  York,  August  14,  1847,  drawn  by  W. 
Russell  to  the  order  of  the  defendant,  and  payable  sixty  days 
after  sight  It  was  addressed  to  H.  O.  Collard,  as  mentioned 
in  the  opinion,  and  was  accepted  by  him  on  the  28th  of  August, 
1847. 

The  protest  of  the  bill,  signed  and  sealed  by  the  notary,  was 
read  in  eyidence,  in  these  words,  viz. : 

"  On  this  30th  day  of  October,  1847, 1,  Arthur  Ellis,  Notary 
Public,  duly  admitted  and  sworn,  dwelling  in  Liverpool,  in  the 
county  of  Lancaster,  kingdom  of  Great  Britain,  at  the  request 
of  the  holders  thereof,  did  attend  to  exhibit  the  original  bill  of 
exchange,  (whereof  a  true  copy  is  on  the  other  side,)  at  the 
office  of  H.  O.  Collard,  No.  IS  Chapel  Walks,  Liverpool,  the 
person  upon  whom  the  said  bill  is  drawn,  for  the  purpose  of 
demanding  payment  thereof,  (the  time  limited  for  pajrment 
thereof  having  expired,)  when  I  found  the  said  office  closed, 
and  no  person  there  to  gi?e  an  answer  respecting  the  said  bill. 
Wherefore  I,  the  said  notary,  at  the  request  aforesaid,  have  pro- 
tested, and  by  these  presents  do  protest,  against  the  drawer  and 
indorsers  of  the  said  bill,  and  all  others  concerned,  for  all  ex- 
change, re-exchange,  and  all  costs,  damages  and  interest,  present 
and  to  cdme,  for  want  of  payment  of  the  said  bill." 

The  plaintiff  called  a  witness,  who  testified  that  the  plaintiff 
received  the  protested  bill  in  New  York,  on  the  22d  of  Novem- 
ber, and  on  the  same  day  presented  to  the  defendant  a  stat^ 
ment  in  these  words,  viz. : 

"  Christopher  Murray,  Esq.,  Ill  Broad  Street, 

«  To  Thos.  L.  Db  Wolf,        Dr. 

"Nov.  22. — For  W.  RusselPs  protested  exchange  on 
H.  O.  Collard,  Liverpool,  G.  B.,  for  £230  ster- 
ling, due  30th  October,  and  expenses  of  protest 
23s.  Ad.  sterling,  at  $4  84  per  £1  sterling,  ^1118  04 

Interest  from  30th  October  to  date,  22  days,  at  7 

per  cent,  6  10 

•1123  U 
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Amount  hrovght  forward^  $1123  14 

Damages,  10  per  cent.,  1 12  31 


Cash,               $1235  45 
«  New  York,  Nov.  22,  1847."  

The  defendant  said  he  would  call  and  see  the  plaintiff,  and 
afterwards  promised  to  pay  the  bill. 

It  was  proved  that  the  first  arrival  in  New  York  of  letters 
from  Liverpool,  written  on  or  after  October  30th,  was  on  the 
22d  of  November,  1847. 

The  plaintiff  here  rested  his  cause,  and  the  defendant  moved 
for  a  non-suit,  on  the  following  grounds :  , 

First.  Because  no  notice  of  protest  sufficient  to  charge  the 
defendant  as  indorser,  was  proved  to  have  been  delivered  to 
him.  The  paper  delivered  does  not  apprise  him  of  the  due 
presentment  and  demand  of  payment  of  the  bill,  nor  that  he  is 
looked  to  as  the  indorser  for  payment. 

Secondly.  That  no  proof  has  been  given  of  notice  of  protest 
being  sent  from  Liverpool  at  all ;  or  if  sent,  that  there  was  no 
proof  when  it  was  sent  from  England,  or  that  notice  of  protest 
was  sent, by  the  first  vessel  sailing  after  the  bill  was  protested, 
or  when  it  arrived  at  New  York,  or  that  notice  was  given  within 
due  time  after  the  arrival  of  information  of  the  protesf  received 
in  New  York. 

Thirdly.  That  there  is  no  sufficient  evidence  of  a  demand 
on  the  acceptor  to  charge  the  defendant  as  the  indorser.  That 
the  facts  stated  in  the  protest,  are  not  sufficient  for  that  purpose. 

Fourthly.  That  the  notice  of  protest  should  have  been  given 
by  the  notary  who  protested  the  bill  of  exchange,  and  should 
have  been  accompanied  by  a  copy  of  the  original  protest,  or 
that  notice  of  the  protest  should  have  been  given  here  by  a  no* 
tary  public,  accompanied  with  a  copy  of  the  original  protest,  it 
being  a  foreign  bill. 

The  court  overruled  the  motion. 

The  defendant  then  called  a  witness,  who  testified  that  it 
was  on  the  24th  of  November,  and  not  on  the  22d,  that  the 
statement  was  delivered  by  the  plaintiff  to  the  defendant 
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The  judge  charged  the  jury  as  follows : 

First.  That  the  proof  of  demand  of  payment  of  the  bill  and 
of  its  dishonor,  was  sufficient.  Second.  That  the  notice  of  dis- 
honor of  the  bill,  if  given  on  the  22d  of  November,  was  in  time 
and  sufficient,  if  the  defendant  was  distinctly  informed  that  the 
bill  had  been  dishonored,  and  that  payment  was  expected  of 
him  as  indorser.  Third.  If  notice  was  given  on  the  24th  day 
of  November,  it  was  not  in  time ;  and  in  that  case,  the  plaintiff 
could  not  recover,  unless  the  jury  should  find  that  the  defendant 
promised  to  pay  the  bill  with  a  knowledge  that  the  notice  was 
not  in  time. 

The  defendant  excepted ;  and  the  jury  found  a  verdict  for 
the  plaintiff. 

E.  Sandford,  for  the  defendant. 

/  LarocquBy  for  the  plaintiff. 

By  the  Court.  Yanderpoel,  J. — It  is  contended  in  behalf 
of  the  defendant,  that  no  sufficient  evidence  was  given  of  a  de- 
mand of  payment  from  the  acceptor  of  the  bill  in  England,  to 
render  the  defendant  liable  as  indorser.  The  statute  gives  the 
notary's  certificate  as  a  substitute  for  his  personal  testimony  at 
the  trial    (2  R.  S.  212,  §  46,  2d  ed.) 

The  bill  was  directed  to  H.  O.  CoUard,  No.  18  Chapel  Walks, 
Liverpool.  The  notary  says  in  his  certificate,  that  on  the  30th 
day  of  October,  1847,  he  did,  at  the  request  of  the  holders, 
attend  to  exhibit  the  bill  of  exchange,  at  the  office  of  H.  O. 
Collard,  at  No.  18  Chapel  Walks,  Liverpool,  for  the  purpose  of 
demanding  payment  thereof,  (stating  in  parenthesis,  that  the 
time  limited  for  the  payment  thereof  had  expired ;)  when  he 
found  the  office  door  closed,  and  no  person  there  to  give  an 
answer  respecting  the  said  bill.  The  demand  was  made  at  the 
place  which  the  bill  itself  indicated  as  the  drawee's  residence 
_or  place  of  business.  It  was  directed  to  him  at  the  place  where 
the  demand  was  made,  and  although  the  certificate  of  the  no- 
tary does  not  state  the  time  of  day  when  demand  of  payment 
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was  made,  yet  it  is  not,  as  against  this  official  act,  to  be  pre- 
sumed to  have  been  made  at  an  unseasonable  hour. 

In  The  Cayuga  Co.  Bank  v.  Hunt^  (2  Hill,  635,)  tbe  notarial 
certificate  of  a  protest  of  a  bill  of  exchange,  stated  a  present- 
ment for  payment  at  the  office  of  the  acceptor  on  the  proper 
day,  and  that  the  office  was  closed,  but  was  silent  with  respect 
to  the  hxmr  of  doing  the  act ;  yet  it  was  held  sufficient,  as  regu- 
larity in  this  particular  should  be  presumed.  We  say  here,  as 
Justice  Cowen  said  in  that  case,  the  certificate  in  fair  construc- 
tion, imports  a  presentment  of  the  bill  during  the  proper  hours 
of  business.  These,  except  where  the  paper  is  due  firom  a  bank, 
generally  range  through  the  whole  day,  and  in  the  evening  till 
bed  time.  {Cayuga  Co.  Bank  v.  Hunt^  2  Hill,  635 ;  Wilkins 
V.  Jadisj  2  Barn.  &  Adol.  188.)  In  the  latter  case,  it  was  held, 
that  presentment  of  a  bill  of  exchange  for  payment  at  a  house 
in  London,  at  eight  o'clock  in  the  evening  of  the  day  when  it 
becomes  due,  is  sufficient  to  charge  the  drawer ;  although  at 
that  time,  the  house  was  shut  up,  and  there  was  no  person 
there  to  pay  the  bill.  Lord  Tenterden  says,  that  as  to  bankers, 
it  is  established  with  reference  to  a  well  known  rule  of  trade, 
that  a  presentment  out  of  the  hours  of  business  is  not  sufficient ; 
but  that  in  other  cases  the  rule  was,  that  it  must  be  presented 
at  a  reasonable  hour,  and  that  eight  o'clock  in  the  evening  was 
not  an  unreasonable  hour.  We  hold  the  certificate  here  to  be 
sufficient  evidence  of  a  presentment  of  the  bill  for  the  purpose 
of  demanding  payment. 

2.  It  is  contended,  that  no  notice  of  protest  sufficient  to 
charge  the  defendant  as  indorser,  was  given.  Tbe  judge 
charged  the  jury,  that  notice  of  the  dishonor  of  the  bill,  if  given 
on  the  22d  of  November,  was  sufficient  and  in  time,  but  that  if 
given  on  the  24th  of  November,  it  was  not  sufficient ;  and  in 
that  case,  the  plaintiflf  could  not  recover,  unless  the  jury  found 
that  the  defendant  had  promised  to  pay  the  bill  with  a  know- 
ledge that  the  notice  was  not  in  time.  The  jury  found  for  the 
plaintiff.  The  defendant  positively  promised  to  pay  the  bill, 
not  once,  but  twice.  He  seemed  to  be  informed  of  its  return, 
before  the  agent  of  the  plaintiff  disclosed  the  fact  to  him ;  for  as 
aoon  as  the  witness  opened  the  door,  the  defendant  said,  "  Well, 
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that  thing  has  come  back."  The  bill  of  parcels  was  handed  to 
him,  and  two  or  three  days  aflerw^ards,  upon  being  applied  to 
for  the  amount,  he  promised  to  pay  it  Afterwards  be  called  at 
the  plaintilSf's  office,  and  again  promised  to  pay  it.  The  bill  of 
parcels  sufficiently  informed  him  of  the  ground  on  which  the 
demand  was  made,  and  we  cannot  under  the  evidence  in  the 
case,  hold  that  he  was  not  fully  cognizant  of  every  fact  neces- 
sary to  render  his  unqualified  promises  to  pay  binding.  Without 
intending  to  imply  that  any  pre-requisite,  necessary  to  render 
the  defendant  liable  as  indorser,  has  not  been  complied  witb, 
we  would,  if  there  had  been  any  non-compliance  with  such 
pre-requisites,  find  it  difficult  to  hold  that  the  defendant  made 
bis  promises  to  pay  in  ignorance  of  such  omissions.  After  care- 
fully looking  at  the  evidence  in  this  case,  and  the  verdict  of  the 
jury^  we  deny  the  motion  for  a  new  trial. 


Carroll  v.  UpTON.(a) 

Wbtro  tho  notary,  to  whom  a  bill  k  intmstod  for  prMontment,  on  protoitHif  tli# 
bUU  makes  diligent  ioqairy  to  aacertain  the  retideaco  of  the  drawer,  and  lende 
notice  to  him  according  to  the  information  thereby  obtained,  it  will  be  aoillBient 
to  charge  the  drawer,  although  it  appear  that  he  did  not  reside  at  the  place  to 
which  the  notice  was  sent,  and  in  fact  resided  in  the  place  where  the  bill  was 
protested. 

Tbos,  where  a  bill  was  drawn  at  Washington,  on  a  house  m  Neiw  Orleans,  ami 
the  notary,  (as  he  testified,)  on  its  acceptance  being  refosed  in  N.  O.,  made  diU« 
gent  inquiry  as  to  the  drawer's  residence,  learned  that  his  reputed  residence  waa 
at  W.,  and  to  the  best  of  the  notary's  knowledge  and  belief,  snch  was  his  resi- 
dence, and  thereupon  notice  was  sent  to  the  drawer  at  W. ;  it  was  held,  that 
sufficient  dtligence  had  been  used  to  charge  the  drawer ;  although  the  testimooyi 
en  his  part  proTed  that  he  was,  and  long  had  been,  a  resident  of  N.  O.,  Md  m 
eonnsellor  at  law  there,  and  was  temporarily  at  W.  when  the  bill  was  drawn  | 
and  it  was  also  proved,  that  the  same  notary  had  known  him  several  years,  and 
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three  months  before,  had  entered  of  record  an  official  act  as  notary,  in  which 
the  drawer  was  deicribed  ai  residing  in  N.  O. 
The  law  of  the  place  where  a  bill  is  drawn,  governs  as  to  the  mode  and  place  of 
the  notice  of  non-acceptance  and  of  non-payment  to  be  given  to  charge  the 
drawer ;  and  a  different  usage  prevailing  at  the  place  where  the  drawee  lesidfls 
or  the  bill  is  prenntaUe,  will  not  be  admitted  to  oontrol  the  drawer^s  liability. 
Sept  29;  Nov.  11, 1848. 

This  was  an  action  of  assumpsit,  brought  by  the  payee  of  a 
bill  of  exchange,  against  the  drawer.    The  bill  was  as  follows: 

"  $295  32.  "  Washington  City^  March  lO^A,  1845. 

"  At  three  days  sight,  please  pay  to  the  order  of  Mr.  Thos. 
Carroll,  the  sum  of  two  hundred  and  ninety-five  dollars  and 
thirty-two  cents,  and  charge  the  same  as  advised  to  Cla3rton 
TiflSn.  And  oblige  your  ob't.  serv't., 

"  Francis  H.  Upton. 

«  To  J.  W.  Arthur  4*  Co.^  Merchants,  New  Orleans." 

The  defendant  having  with  his  plea,  denied  the  receipt  of 
notice  of  non-acceptance  or  of  non-payment  of  the  bill,  the 
plaintiff,  at  the  trial,  read  the  deposition  of  Greenbury  R.  Stringer, 
the  notary  in  New  Orleans  who  protested  the  bill,  and  gave  the 
notices.  The  witness  testified,  that  he  is  a  notary  public,  re- 
siding in  New  Orleans ;  that  he  knows  plaintiff  by  name  only, 
and  has  known  defendant  for  six  or  seven  years  past.  That 
he  presented  the  bill  in  question  to  I.  W.  Arthur  &  Co.,  for 
acceptance,  March  20, 1845,  and  for  payment  on  the  26th  of  the 
same  month  ;  on  each  of  which  occasions,  said  I.  W.  Arthur  ^ 
Co.,  did  decline  and  refuse  to  accept  and  pay  said  draft,  for  the 
reason,  they  said,  they  had  had  no  funds  of  the  drawer.  That 
he  has  been  a  notary  ever  since  about  March,  1843,  and  is  so 
still.  That  on  the  26th  of  March,  1845,  as  such  notary,  he 
protested  the  bill.  That  at  the  time  of  such  protest,  the  de- 
fendant resided  at  Washington,  in  the  District  of  Columbia,  to 
the  best  of  witness's  knowledge  and  belief;  and  that  was  the 
defendant's  reputed  place  of  residence,  and  witness  believes  he 
was  there  at  that  time.  That  as  such  notary,  he  did  send,  by 
mailing  at  New  Orleans,  a  notice  of  non-acceptance  of  the  bill, 
to  UptoDi  dixected  to  him  at  Washington  City,  in  the  District  of 
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Ck>lumbia,  on  the  20th  of  March,  1845,  in  time  to  go  by  the  first 
mail  after  the  protest  for  non-acceptance.  (A  sworn  copy  of  the 
notice  was  annexed  to  the  deposition.)  And  that  at  the  time  of 
that  protest,  he  did  make  diligent  inquiry  as  to  where  the 
drawer  then  resided,  and  as  to  where  he  was  at  that  time,  and 
as  to  where  a  letter  would  reach  him.  And  that  it  is  the  cus- 
tom, practice  and  law,  of  the  state  of  Louisiana,  to  send  notice 
of  protest  to  the  drawer  or  maker  of  a  draft  or  bill  at  the  place 
where  the  draft  or  bill  is  dated,  when  the  drawer  or  maker  is 
absent  from  his  usual  place  of  domicil  or  residence. 

On  his  cross-examination,  he  testified  that  the  notarial  copy 
protest,  and  copy  of  the  notices  annexed  to  the  commission  and 
depositions,  are  all  correct,  and  were  made  by  witness.  That 
in  his  notarial  records  on  25th  day  of  December,  1844,  he  .finds 
an  act  of  procuration  passed  before  him  as  a  notary  public,  from 
Clayton  Tiffin  to  Francis  H.  Upton,  the  defendant  in  this  suit, 
appointing  Upton  the  agent  and  attorney  in  fact  of  Tiffin,  and 
by  which  Upton  is  declared  to  be  thereby  placed  in  custody, 
possession  and  control,  of  the  plantations  and  slaves  of  Clayton 
Tiffin  on  the  Mississippi  River,  in  the  state  of  Louisiana ;  and 
Upton  is  therein  described  as  a  counsellor  at  law,  of  the  city  of 
New  Orleans.  (A  copy  of  the  act  of  procuration  was  annexed.) 
He  also  finds  in  his  records,  an  act  passed  before  him  as  notary, 
by  the  defendant  to  L  W.  Arthur,  on  the  7th  of  May,  1846, 
transferring  defendant's  interest  in  a  certain  mortgage ;  and  he 
is  therein  described  as  a  counsellor  at  law  of  New  Orleans.  (A 
copy  of  the  transfer  was  annexed.) 

In  these  notarial  acts,  the  witness,  in  his  capacity  as  notary 
public,  described  the  defendant  as  a  resident  of  New  Orleans. 

The  plaintiff  read  the  deposition  of  Isaac  W.  Arthur,  one  of 
the  drawees  of  the  bill,  to  prove  that  he  was  not  in  funds  of  the 
drawer ;  and  claimed  to  prove  by  it,  that  the  drawer  did  not, 
when  it  was  drawn,  believe  the  bill  would  be  accepted  or  paid. 

The  defendant  read  the  deposition  of  Wheelock  S.  Upton, 
by  which  it  appeared  that  the  defendant  went  from  New  Or- 
leans to  Washington,  to  attend  the  supreme  court  of  the  United 
States  to  argue  a  cause  of  Clayton  Tiffin's,  and  that  the  bill  in 
qoestum  was  drawn  for  the  fees  of  the  plaintiff  as  clerk  of  that 
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court,  in  Tiffin's  suit.  And  the  witness  stated,  that  the  defend- 
ant was  authorized  to  draw  on  Arthur  ic  Co.,  for  the  funds 
requisite  to  defray  the  expenses  of  that  suit. 

Both  of  these  witnesses  testified,  that  the  defendant  was  a 
resident  of  New  Orleans,  at  the  date  and  protesting  of  the  bill, 
for  some  years  prior,  and  for  a  considerable  period  afterwards ; 
where  he  was  a  practising  counsellor  at  law. 

The  judge  at  the  trial,  reserving  the  points  of  law,  submitted 
to  the  jury  the  question  as  to  the  good  faith  with  which  the  bill 
was  drawn,  upon  which  the  jury  found  against  th3  defendant 
A  verdict  for  the  plaintiff  was  taken,  subject  to  the  opinion  of 
the  court. 

W.  Rutherfordf  for  the  plaintiff. 

E.  W.  Stoughton,  for  the  defendant. 

Bt  the  Court.  Sandford,  J. — ^The  defendant  as  the 
drawer  of  this  bill,  was  entitled  to  notice  of  its  non-acceptance, 
unless  some  cause  existed  which  made  it  unnecessary  for  the 
holder  to  give  him  such  notice.  The  plaintiff  claimed,  that  the 
drawer  had  no  reason  to  expect  that  the  bill  would  be  accepted 
or  paid,  and  therefore  he  was  not  entitled  to  notice.  This  ques- 
tion was  submitted  to  the  jury  on  the  testimony ;  and  it  is  con- 
tended by  the  defendant,  that  there  was  not  sufficient  testimony 
against  him  to  warrant  the  judge  in  leaving  it  to  the  jury. 

We  have  considered  the  point,  and  having  regard  to  the  cir- 
cumstance that  the  burthen  of  proof  was  upon  the  plaintiff,  we 
are  satisfied  that  the  evidence  against  his  position  was  alto- 
gether too  strong  to  warrant  a  finding  in  his  favor.  The  verdict 
on  the  question  is  so  clearly  against  evidence,  that  we  must  lay 
it  aside  in  disposing  of  the  case.     ' 

Independent  of  this  ground,  upon  which  the  plaintiff  sought 
to  excuse  the  omission  to  give  notice,  he  claims  to  recover  on 
the  sufficiency  of  the  notice  which  was  actually  given.  This 
notice  was  sufficient  in  form,  and  'sent  at  the  proper  time ;  but 
it  was  sent  to  Washington  City,  and  the  defendant's  residence 
was  in  New  Orleans. 
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We  do  not  think  the  usage  relied  upon,  can  aid  the  plaintiff. 
The  bill  was  drawn  at  Washington,  as  it  disclosed  on  its  face. 
Hence,  the  law  of  that  place  governs  as  to  the  mode  and  place 
of  the  notice  to  be  given  to  the  drawer.  (Story  on  Bills,  §  391, 
and  the  previous  sections  there  referred  to.) 

It  is  said,  however,  that  the  notary  used  due  diligence  to 
discover  the  defendant's  residence,  and  he  sent  the  notice  to  the 
latter  according  to  tlie  best  of  his  knowledge.  The  notary  tes- 
tifies, that  at  the  time  of  the  protest,  he  made  diligent  inquiry 
as  to  wb^re  the  drawer  then  resided,  and  to  the  best  of  his 
knowledge  and  belief,  the  defendant  then  resided  at  Washing- 
ton, and  was  there  at  the  time  ;  and  that,  the  notary  says,  was 
bis  reputed  place  of  residence.  On  the  other  hand,  he  says  he 
has  known  the  defendant  six  or  seven  years,  and  in  December 
before  this  occurrence,  entered  a  notarial  act  describing  him  as 
residing  in  New  Orleans.  The  subsequent  notarial  act  in  May, 
has  no  bearing  upon  the  question  of  his  diligence  in  March. 
The  defendant,  for  some  years  had  been  a  counsellor  at  i^w  in 
New  Orleans,  but  had  been  absent  over  two  months  at  Wash- 
ington on  professional  business.  f 

The  point  is  undoubtedly,  whether  the  notary  made  diligent 
inquiry ;  because  if  he  did,  his  miscarriage  is  not  to  deprive 
the  holder  of  the  bill  of  his  claim  against  the  drawer.  We  do 
not  consider  the  notarial  act  in  December,  1845,  as  of  much 
weight  in  the  case.  The  frequency  of  those  official  duties  in  a 
large  city  where  the  laws  are  of  French  origin,  must  in  general, 
preclude  the  recollection  of  individual  instances.  Our  officers 
who  certify  the  acknowledgment  of  conveyances,  necessarily 
read  the  residence  of  the  grantor  in  ascertaining  the  identity  to 
which  they  certify.  Yet  it  would  be  contrary  to  reason  and 
experience,  to  presume  that  after  the  lapse  of  two  months,  they 
would  recollect  the  description  of  such  residence,  in  any  given 
instance. 

The  fact  of  the  defendant's  residence  in  New  Orleans,  and 
his  professional  standing,  are  met  by  his  actual  absence  at  the 
time,  and  by  the  notary's  inquiry  and  its  results.  It  is  not 
piDved  that  the  defendant's  name  was  in  the  directory,  or  that 
Ini  had  an  offioe  or  place  of  business,  or  any  other  fact,  wliidi 
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is  inconsistent  with  the  testimony  of  the  notary,  as  to  his  know- 
ledge and  belief  respecting  the  defendant's  residence,  after  dili- 
gent inquiry. 

After  a  full  consideration  of  the  subject,  we  have  no  doubt 
that  the  proof  shows  reasonable  diligence  in  the  notary,  to  make 
the  notice  effectual. 

The  established  principle  is,  that  if  the  notary  inquire  of  per- 
sons likely  to  know  the  residence,  and  having  no  interest  to 
state  it  erroneously,  and  acts  on  the  information  thus  acquired ; 
it  suffices,  although  it  be  wrong.  A  reference  to  a  few  of  the 
decisions  in  this  state,  will  illustrate  the  law  as  now  estab- 
lished. 

In  Chapman  v.  Lipscomb^  (1  Johns.  R.  294,)  a  bill  was  drawn 
and  dated  in  New  York,  on  a  firm  residing  there,  by  the  defen- 
dants, residing  in  Petersburgh,  Yirginia.  On  payment  being 
refused,  the  clerk  of  the  notary  made  diligent  inquiry  after  the 
defendants,  at  the  banks  in  New  York  and  elsewhere,  and  the 
information  was,  that  they  resided  at  Norfolk,  and  be  sent  no- 
tices addressed  to  them  at  that  place.  It  was  held,  that  due 
diligence  had  been  usedf  and  that  the  notice  was  sufficient. 

In  Reid  v.  Payne,  (16  Johns.  218,)  the  notary,  after  demand- 
ing payment  of  a  note,  on  inquiry  as  to  the  residence  of  the 
indorser,  was  informed  that  he  lived  in  Greenbush,  and  notice 
was  sent  to  him  at  that  place.  In  fact,  he  lived  in  an  adjoining 
town,  five  miles  distant  from  the  post-office  in  G.  It  was  held, 
that  sufficient  diligence  was  proved. 

In  the  Bank  of  Utica  v.  Davidson,  (5  Wend.  587,)  the  note 
protested  was  dated  at  South  Bainbridge.  When  it  was*pre- 
sented  for  discount,  by  the  agent  of  the  maker,  he  informed  a 
clerk  in  the  bank  that  the  indorser  resided  in  Bainbridge,  of 
which  the  clerk  made  a  memorandum.  The  notice  of  protest 
was  sent  by  mail,  directed  to  the  indorser  at  Bainbridge.  The 
indorser  resided  in  Masonville,  twelve  or  fourteen  miles  distant. 
He  had  resided  in  Bainbridge  until  a  short  time  before  the  note 
was  made.  The  court  held,  that  due  diligence  was  shown,  and 
that  the  notice  was  sufficient. 

The  Bank  of  Utica  v.  Bender,  (21  Wend.  643,)  was  like  the 
case .  last  cited,  except  that  the  information  was  given  by  the 
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drawer  of  the  bill  for  whoso  benefit  it  was  discounted,  and  the 
indorser  had  never  resided  at  tlie  place  to  whicli  notice  was 
sent.  The  notice  was  adjudged  to  be  sufficient,  and  the  de- 
cision was  affirmed  in  June,  1841,  by  the  court  for  the  correction 
of  errors. 

In  Ransom  v.  Mack^  (2  Hill,  687,)  the  notary  being  ignorant 
of  the  residence  of  the  defendant,  the  first  indorser,  applied  for 
information  to  the  second  indorser,  and  was  told  to  send  the 
notice  for  the  former  to  North  Adams.  The  defendant  did  not 
reside  at  that  place,  or  in  the  town,  but  received  his  letters  at 
another  post-office  in  the  town  of  Adams.  The  court  held,  that 
the  notary  was  well  warranted  in  acting  on  the  information 
thus  obtained,  and  that  there  was  due  diligence. 

Many  other  casea  are  referred  to  in  Story  on  Bills,  i  351,  note 
4,  and  the  law  appears  to  be  uniform  in  almost  every  state  in 
the  Union.  The  cases  of  Preston  v.  Daysson^  (7  Louis.  R.  7, 
by  Curry,)  and  Vigers  v.  Carlon,  (14  ibid.  89,)  show  that  the 
rule  prevails  in  Louisiana.  On  the  authority  of  the  latter, 
which  in  its  circumstances  is  quite  similar  to  the  one  before  us, 
the  diligence  proved  here  would  be  held  sufficient  in  that  state. 
The  rule  of  law  thus  established  is  founded  in  good  sense,  and 
a  due  regard  to  the  rights  of  all  parties,  and  applied  to  the  testi- 
mony before  us,  entitles  the  plaintiff  to  recover. 

Judgment  for  the  plaintiff.(a 


(«)  Affirmed  in  the  Court  of  Appeale,  April  17tb,  1850. 
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RaWDON  V.  REDFIELD.(a) 

A  notary  charged  with  pying  notice  to  an  indoner  of  the  non-payment  of  a  biU 
of  exchange,  mnet  make  reasonable  efibrti  to  aaoertain  hia  residence  if  it  do  not 
appear  on  the  face  of  the  bill ;  and  it  is  sufficient  if  he  give  the  notice  in  good 
faith  according  to  the  information  thus  obtained. 

If  he  inquire  of  persons  who  are  likely  to  know  his  residence  from  their  connection 
with  the  transactioui  and  are  not  interested  to  mislead ;  it  will  be  a  reasonable 
degree  of  diligence. 

So  where  the  indorser  of  a  bill,  residing  at  its  date  in  Troy,  before  its  maturity  re- 
moved to  and  commenced  business  in  New  York,  but  his  name  was  not  in  the 
directory,  and  a  notary  protesting  the  bill  in  New  York,  inquired  of  the  acceptor 
and  holder,  and  being  informed  by  them  that  the  indoner  lived  in  Troy,  aent  a 
notice  to  him  by  mail  at  that  place,  it  wss  held  sufficient  to  charge  the  indorser. 
March  21 ;  March  31, 1849. 

Case  subject  to  the  opinion  of  the  court.  "  The  cause  was  by 
consent  argued  before  the  Chief  Justice  alone,  in  whose  opinion 
the  facts  are  sufficiently  stated. 


•  •• 


A.  W.  Clason^  Jr.,  for  the  plaintiff. 

.•^  •*  •  * 

P.  T.  Woodbury^  for  the  defendant. 

By  the  Court.  Oakley,  Ch.  J. — This  is  an  action  on  a 
bill  of  exchange,  drawn  by  a  party  in  the  city  of  Troy  on  a 
firm  in  this  city,  payable  to  and  indorsed  by  the  defendant, 
then  residing  at  Troy,  and  which  was  subsequently  indorsed  to 
the  plaintiff.  The  bill  was  accepted,  and  at  its  maturity  was 
not  paid.  Issue  was  taken  on  the  presentment  of  the  bill  for 
payment,  and  on  the  service  of  notice  of  protest  and  non-pay- 
ment on  the  defendant 

There  is  no  question  as  to  Ae  presentment  of  the  bill  for 
payment.  The  difficulty,  if  any,  arises  on  the  proof  of  the 
service  of  the  notice  of  protest ;  it  being  claimed  that  it  was 


(e)  See  the  preceding  ewe. 


NEW  TORE— NOYEMBER,  1848.  179 


r. 


itt^*^^  RJfv- 


not  served  at  or  sent  to  the  place  of  the  defendant's  residence. 
It  appears  that  he  is  a  single  man,  and  for  severai  years  up  to 
the  first  of  May,  1847,  was  in  business  at  Troy.  He  tfien 
closed  his  business  at  Troy,  and  concluded  to  remove  to  this 
city,  and  about  the  first  of  July  entered  into  copartnership  for 
the  transaction  of  business  here,  notice  of  which  was  published 
in  one  or  more  of  the  city  papers,  on  the  16th  day  of  July. 
The  defendant's  name  had  not,  however,  appeared  in  the  firm 
at  its  place  of  business,  when  the  bill  of  exchange  matured ; 
and  it  was  not  to  be  found  in  the  city  directory. 

The  notary  on  protesting  the  bill,  looked  into  the  directoryi 
and  not  finding  the  defendant's  name  there,  inquired  of  the  ac- 
ceptor and  the  holder  of  the  bill  as  to  the  residence  of  the  de- 
fendant Both  of  them  informed  the  notary  that  he  lived  at 
Troy,  and  the  notary  sent  a  notice  of  protest  by  mail,  addressed 
to  him  at  that  place. 

The  question  is  whether  due  diligence  was  used  by  the  no- 
tary, and  whether  the  notice  of  protest  was  sufficient  The 
leading  cases  to  which  I  was  referred,  were  Ransom  v.  Mack^ 
2  Hill,  687 ;  and  Spencer  v.  The  Bank  of  Salma,  3  ibid.  620, 
with  several  others  there  cited. 

The  principle  to  be  extracted  from  the  authorities  is,  that  if 
the  notary  inquire  of  persons  who,  from  their  connection  with 
the  transaction,  are  likely  to  know  the  residence  of  the  indor- 
ser,  and  are  not  interested  to  mislead  the  notary,  and  he  acts 
on  the  information  thus  obtained,  it  is  due  diligence  on  his 
part.  That  was  done  here,  there  was  no  interest  to  mislead 
either  in  the  acceptor  or  the  holder.  The  notary  must  make 
reasonable  efforts  to  ascertain  the  residence  of  the  parties  en- 
titled to  notice,  when  it  does  not  appear  on  the  face  of  the  in- 
strument. If  that  be  done  in  good  faith,  and  he  act  according- 
ly in  giving  the  notice,  it  is  enough,  and  the  party  will  be 
charged. 

Judgment  for  plaintifT. 
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AspiNWALL  and  others  v.  Meter  (a) 

A  promiHory  notdi  given  to  «  nratnal  insQiance  company  at  a  subscription  or  prc- 
miom  note,  in  adyancca  for  the  secnrity  of  dealeri,  as  provided  by  its  charter,  ia 
to  be  regarded  as  a  valid  promissory  note,  liable  to  be  used  to  pay  the  losses  of 
the  company. 

8och  a  note  may  be  transferred  by  the  president  of  the  company  alone,  in  pay- 
ment of  a  loss,  in  the  usual  way  and  according  to  the  common  practice  of  the 
company,  without  his  beiug  authorized  to  do  so  by  a  previous  resolution  of  the 
board  of  trustees. 

It  was  the  design  of  the  statute  "  to  prevent  the  insolvency  of  monied  corpora- 
tions" to  guard  against  eoUunve  transfers  of  the  effects  of  such  corporations. 
It  was  not  meant  to  interfere  with  honest  transfers,  made  in  order  to  pay  their 
just  debts. 

A  person  taking  from  the  officers  of  an  insurance  company,  the  note  of  a  third 
peraon,  in  payment  of  a  loss  sustained  by  him,  will  be  held  to  be  a  bona  fide 
purchaser  thereof  for  a  valuable  consideration  and  without  notice,  under  the  pro- 
vision of  the  revised  statutes  prohibiting  certain  transfers  of  corporate  effects 
except  upon  a  previous  resolution  of  the  board  of  diroctora. 

And  the  maker  of  such  note,  in  a  suit  brought  theroon  by  the  holder,  cannot  be 
permitted  to  allege  that  the  plaintiff  did  not  pay  value  for  it,  or  that  the  trustees 
of  the  company  did  not  authorize  its  officers  to  transfer  the  same  ;  unless  he  can 
show  that  he  was  defrauded,  or  lost  some  defence  he  might  have  had  against  the 
payees,  had  they  retained  it. 

It  is  not  enough  for  the  maker  of  a  note»  when  sued  thereon,  to  say  that  it  was 
transferred  to  the  plaintiff  without  a  valuable  consideration  ;  but,  to  defeat  a  n- 
covery  upon  it,  he  must  show  that  it  was  transfemd  in  fraud,  or  to  the  prejudice 
of  his  rights.    Per  Vanderpobl,  J. 

It  is  no  defence  to  an  action  on  a  promissory  note,  that  the  property  of  the  note  n 
in  a  third  person,  and  not  in  the  plaintiff    Unless  the  possession  of  the  note  by 
the  plaintiff  is  mala  fide,  and  may  work  some  prejudice  to  the  defendant,  the 
latter  is  not  entitled  to  be  heard  on  the  subject    Per  Vanderpoei.,  J. 
Sept  39;  Nov.  11,1848. 

.  This  was  an  action  of  assumpsit,  brought  to  recover  the 
amount  of  a  promissory  note  for  $3698  40,  dated  May  1st, 
1846,  payable  twelve  months  after  date,  made  by  the  defend- 
ant to  the  order  of  The  Alliance  Mutual  Insurance  Company, 
and  alleged  to  have  been  indorsed  by  the  company  to  Howland 
&  Aspinwall,  the  plaintiffs.  The  cause  was  tried  before  Judge 
Sandford,  without  a  jury,  on  the  6th  day  of  June,  1848,  and 


(«)  Oaklit,  Ch.  J.  «btuit  by  rsMon  of  ill  health. 
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by  consent  of  the  respective  parties,  a  verdict  was  taken  for  the 
plaintiffs  for  the  sum  of  $3973  81,  subject  to  the  opinion  of  the 
court  The  defendants  counsel  admitted  the  signature  of  de- 
fendant and  the  endorsement  of  the  company  by  James  D.  P 
Ogden,  as  president  of  The  Alliance  Mutual  Insurance  Ck>mpa- 
ny,  and  the  fact  of  his  being  president  at  the  time  of  such  in- 
dorsement ;  and  also  that  the  firm  of  Howland  &,  Aspinwall 
was  composed  of  William  U.  Aspinwall,  William  A.  Howland, 
and  John  L.  Aspinwall,  the  plaintiffs.  The  plaintiffs  then 
rested. 

The  act  incorporating  The  Alliance  Mutual  Insurance  Com- 
pany, passed  April  10th,  1843,  and  the  act  incorporating  The 
Atlantic  Mutual  Insurance  Company  of  the  city  of  New  York, 
passed  April  11th,  1842,  were  read  in  evidence  by  the  de- 
fendant. 

The  defendant  proved  by  Lewis  Benton,  formerly  secre- 
tary of  the  company,  that  the  note  in  question  was  originally  a 
a  note  for  $5000,  dated  May  1,  1845 ;  that  it  was  not  one  of  the 
original  subscription  notes  of  the  company,  but  was  given  to  be 
taken  out  in  premiums;  that  on  the  1st  of  May,  1846,  there 
had  been  charged  against  the  note  $671  74,  for  insurances, 
whereupon  the  defendant  gave  a  note  for  these  premiums,  $671 
74.  He  then  gave,  for  the  balance,  a  new  note  for  $4398  40, 
and  the  $5000  note  was  given  up  to  him.  That  on  the  30th 
of  Nov.  1846,  a  new  note  was  given,  dated  back.  May  1,  1846, 
the  note  in  controversy  for  $3698  40,  and  another  note  for  $700, 
in  lieu  of  the  note  of  $4398  40. 

James  D.  P.  Ogden  testified  that  he  was  the  president  of 
The  Alliance  Mutual  Insurance  Company  in  1847 ;  that  it  was 
the  duty  of  the  president  and  the  secretary  to  adjust  losses  and 
to  pay  them  ;  that  he  settled  with  the  plaintiff  in  respect  to  the 
policy  upon  the  Mary  Ann ;  that  in  case  a  vessel  insured  was 
not  heard  from,  it  was  the  custom  of  the  company  to  take  a 
year  to  pay  the  loss ;  that  the  Mary  Ann  was  not  heard  from 
for  six  months,  but  a  vessel  arrived  at  New  Orleans,  reported  to 
have  passed  a  week,  on  which  the  name  of  the  Mary  Ann  was 
seen,  after  which  the  company  could  not  claim  a  year's  credit ; 
that  the  witness  then  gave  to  the  plaintiffs  the  note  in  suit,  in 


182  CASES  IN  f  HE  SUPERIOR  COURT. 


Aflpinwall  ▼.  Meyer. 


payment  of  the  loss,  and  turned  out  other  notes  as  collateral 
security  ;  that  he  hoped  the  note  would  come  back  to  the  com- 
pany, and  that  they  could  pay  the  loss  in  cash  ;  that  he  con- 
sidered the  company  solvent  at  the  time  the  note  was  transfer- 
red ;  and  that  he  considered  the  claim  a  valid  one,  it  being  a 
total  loss.  The  other  facts  established  on  the  trial,  sufficiently 
appear  from  the  opinion  of  the  court. 

J.  Brice  Smithj  and  D.  Lord,  for  the  plaintiffs. 

I.  The  note  was  given  under  the  charter,  as  the  real  capital 
of  the  company,  in  renewal  of  one  for  $6000.  This  was  one 
of  $150,000  subscribed  for  by  the  defendant  with  others  as  ad- 
ditional capital,  and  the  notes  delivered  to  the  company.  It 
was  not  without  consideration  in  the  hands  of  the  company. 
If  it  remained  in  the  company's  hands  after  its  failure,  the  com 
pany  could  sue  for  it,  to  pay  creditors. 

II.  The  note  was  passed  to  the  plaintiffs  before  due,  by  the 
authorized  agent  of  the  company,  for  valuable  consideration. 
The  policy  was  cancelled,  and  the  note  was  applied  by  the 
company  for  one  of  the  purposes  for  which  the  company  was 
created,  and  without  notice.  Aspinwall  resigned  on  the  19th  of 
December,  1846.  No  equities  or  offsets  between  the  company 
and  the  defendant  could  affect  the  plaintiffs. 

III.  The  company  was  not  insolvent  in  May,  1846,  or  Febru- 
ary, 1847.  Nor  was  the  note  passed  by  way  of  preference,  or 
in  contemplation  of  insolvency. 

IV.  The  transfer  to  the  plaintiffs  by  the  company,  was  not 
void.  The  plaintiffs  were  bona  fide  purchasers  for  a  valuable 
consideration.  No  notice  is  charged  or  proved  against  them  of 
any  want  of  a  previous  vote  of  the  board.  They  dealt  widi 
the  authorized  officer  of  the  company  in  the  usual  mode,  with- 
out notice.  Again,  the  defendant  cannot  set  up  this  defence. 
The  act  does  not  make  the  transfer  void.  If  the  note  is  a  valid 
note  in  the  hands  of  the  company,  he  must  pay  it.  He  has 
received  no  notice  from  the  company  not  to  pay.  If  the  trans- 
fer is  void,  the  plaintiffs  are  trustees  of  the  company,  and  will 
hold  the  fund  for  their  benefit  The  suit  can  be  brought  in  the 
name  of  any  person. 
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W.  Kenij  for  the  defendant. 

I.  The  transfer  of  the  note  in  suit,  being  for  the  payment  of 
$3698  40  to  the  plaintiffs,  on  the  19th  of  February,  1847,  not 
authorized  by  a  previous  resolution  of  its  board  of  directors, 
was  illegal  and  void,  and  passed  no  right  or  title  therein  or 
thereto,  to  the  plaintiffs.  It  was  made  by  the  president  alone, 
without  the  concurrence  of  any  other  officer  of  the  company. 
The  by-law  does  not  authorize  this  transfer.  But  the  by-law 
must  conform  to  the  statute,  (2  R.  S.  699,)  or  it  is  void. 

n.  The  plaintiffs  having  taken  the  note  in  question  as  col- 
lateral security  for  a  pre-existing  debt,  without  surrendering 
any  valuable  consideration,  and  Wm.  H.  Aspinwall  having 
been  one  of  the  directors  of  the  Alliance  Company  when  the 
note  was  taken,  and  for  a  long  time  subsequent,  they,  the  plain- 
tiffs, are  not  bona  fide  purchasers  without  notice,  and  took  the 
note  subject  to  all  existing  equities. 

Nothing  was  surrendered  by  the  plaintiffs ;  no  receipt  given. 
[SUiker  v.  McDonald,  6  Hill,  93.) 

III.  The  transfer  of  the  note  to  the  plaintiffs  was  fraudulent 
and  void.  % 

(1.)  At  conmion,  law  the  transfer  of  a  note  to  a  person  who 
had  just  ceased  to  be  a  director,  by  a  company  then  about  to 
&il,  would  be  fraudulent ;  or  the  question  whether  fraudulent 
or  not,  should  be  decided  as  a  question  of  fact  (I  R.  S.  592, 
§  12.) 

(2.)  The  transfer  is  void  under  the  revised  statutes.  (1  R.  S. 
691  and  601,  i  64.)  Or  at  least,  the  question  should  be  dis- 
tinctly decided.  The  testimony  shows  the  company  was  then 
insolvent 

(3.)  This  presumption  is  made  positive  by  §  14  of  1  R.  S.  p. 
691  and  692.  And  see  sections  12,  13,  14, 16, 16,  17,  pages 
694,  696. 

That  the  defendant  may  take  advantage  of  the  illegality  of 
the  transfer,  see  Oage  v.  Kendall^  (16  Wend.  640.)  He  shows 
the  plaintiff's  possession  is  mala  fides.  {Okott  v.  Raikbone,  6 
Wend.  494.)  A  judgment  against  us  here,  would  be  no  defence 
in  a  rait  against  us  by  the  receiver  on  this  note. 
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D.  Lord,  in  reply. 

I.  Does  the  statute  relied  upon,  apply  to  this  kind  of  corpora- 
tions? Banking  associations  are  clearly  within  the  letter  of 
the  statute ;  yet  it  has  been  held,  because  these  bodies  have  no 
boards  of  directors,  that  they  are  not  within  its  provisions. 
{Oilleti  V.  Cjampbell,  1  Denio,  520.)  So  here,  these  corpora- 
tions have  no  stockholders,  as  those  mentioned  in  the  Revised 
Statutes  must  have  ;  and  other  circumstances  show  they  do  not 
apply.  Here  the  creditors  and  the  managers,  or  those  in  place 
of  stockholders,  are  the  same  persons.  The  sections  of  the 
statute  from  19  to  25,  are  excluded  from  application.  But  sec- 
tions 14  to  18,  and  many  others,  are  also  totally  inapplicable, 
because  there  are  no  stockholders,  no  surplus  profits,  and  the 
like. 

II.  If  the  revised  statutes  be  applicable,  this  act  is  not  pro- 
hibited by  the  8th  section.  The  first  clause  provides  only  for 
absolute  transfers.  The  proviso  shows  the  protection  is  not 
limited  to  one  who  pays  money  or  properly  on  the  faith  of  it 
It  means  one  who  takes  the  transfer  in  ignorance  that  it  is  not 
authorized;  being  intended  to  prevent  collusive  transfers  and 
dispositions.  The  conveyance  in  the  hands  of  the  purchaser, 
not  the  property,  is  to  be  affected.  The  notice  refers  only  to 
misbehavior  of  the  officers  or  directors.  So  here,  we  took  this 
by  an  ordinary  corporate  transfer,  regular  on  its  face,  for  a  valu- 
able consideration,  and  in  ignorance  of  any  wrong  or  want  of 
authority  of  the  officers.  A  contrary  rule  would  cripple  all 
active  business  corporations. 

Ifl.  This  defendant  cannot  take  advantage  of  it,  if  invalid. 
The  statute  does  not  make  it  void,  but  makes  the  directors 
liable.  And  if  illegal,  the  transfer  being  executed,  a  third  per- 
son cannot  take  advantage  of  the  defect.  {^Hall  v.  6rirrf,  7  Hill, 
686 ;  Gruernsey  v.  Burns,  25  Wend.  411.)  The  security  of  the 
plaintiffs  was  given  up  and  cancelled.  The  policy  was  brought 
to  the  company,  and  their  receiver  produces  it. 

By  the  Court.  Tanderpoel,  J. — The  note  in  suit  was 
transferred  to  the  plaintiffs  on  the  19th  day  of  February,  1847, 
by  Mr.  Ogden,  the  president  of  the  Alliance  Mutual  Insurance 
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Company,  under  the  following  circumstances.  On  the  28th 
day  of  Aogust,  1846,  the  plaintiffs  took  from  the  company  a 
policy  on  the  brig  Mary  Ann  for  $9600 ;  the  voyage  to  be  from 
Baltimore  to  Port  Maria,  Falmouth,  and  Jamaica,  to  either  first. 
On  the  day  of  the  transfer  of  this  note,  the  vessel  had  not  bean 
heard  from  for  six  months ;  but  a  vessel  arrived  at  New  Or- 
leans, reported  to  have  passed  a  wreck,  and  the  name  "  Mary 
Ann"  was  reported  to  have  been  seen  on  it.  Mr.  Ogden  says, 
that  he  then  gave  to  the  plaintiifs  for  their  los0,  the  note  in  suit, 
with  other  notes  as  collateral  security.  He  says  bis  hope  was, 
that  the  note  would  come  back  to  the  company,  and  that  they 
would  be  able  to  pay  the  loss  in  cash ;  but  in  May,  1847,  the 
company  failed,  and  all  its  assets  were  passed  over  to  a  receiver. 
A^pinwall,  one  of  the  plaintiffs,  had  been  a  trustee  of  the  com- 
pany, and  resigned  on  the  19th  day  of  December,  1846. 

The  first  question  is,  for  what  purpose  was  the  note  given  7 
We  consider  it  as  having  been  given  as  a  subscription  note,  or 
a  premium  note  in  advance,  under  the  twelfth  section  of  the 
charter  of  that  company.  Under  the  decisions  we  have  made 
in  a  number  of  cases,  affirmed  by  the  court  of  appeals,  this  note 
must  be  regarded  as  a  note  liable  to  be  used  to  pay  the  losses 
of  the  company.  We  so  informed  the  counsel  on  the  argument, 
and  under  this  intimation,  the  discussion  of  that  point  was 
waived. 

It  is  contended,  that  the  transfer  of  the  note  was  made  by 
the  president  alone ;  and  was  not  authorized  by  a  previous  re- 
solatiou  of  the  board  of  directors ;  that  it  is  therefore  void,  and 
passed  no  right  or  title  therein  to  the  plaintiffs.  Without  here 
considering  the  point,  whether  it  lies  in  the  mouth  of  the  de* 
fendant  to  question  the  validity  of  the  transfer,  for  the  reasons 
assigned  by  him,  we  will  inquire,  whether  the  president  had 
a  right  to  make  the  transfer ;  and  this  involves  the  inquiry, 
whether  this  case  comes  within  the  provisions  and  prohibitions 
of  the  portions  of  the  revised  statutes  relied  upon  by  the  de- 
fendant 

The  revised  statutes,  (vol.  1,  691,  i  8,}  provide  that  ^  no  con* 
veyance^  assignment  or  transfer,  not  authorized  by  a  previous 
resolution  of  its  board  of  directors,  shall  be  made  by  any  sneh 
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corporation  of  any  of  its  real  estate,  or  of  any  of  its  effects,  exceed- 
ing the  value  of  one  thousand  dollars ;  but  that  this  section  shall 
not  apply  to  the  issuing  of  promissory  notes  or  other  evidence 
of  debt,  by  the  officers  of  the  company,  in  the  transaction  of  its 
ordinary  business ;  nor  shall  it  be  construed  to  render  void  any 
conveyance,  assignment,  or  transfer  in  the  hands  of  a  purchaser 
for  a  valuable  consideration,  and  without  notice."  This  pro- 
vision is  found  in  the  statute  "  to  prevent  the  insolvency  of 
monied  corporations ;"  and  it  may  well  be  doubted  whether  it 
extends  to  mutual  insurance  companies  of  this  description. 
{GHUett  V.  Campbell,  1  Denio,  620.) 

At  all  events,  we  are  quite  clear,  that  this  act  of  transfer  does 
not  come  within  the  mischief  against  which  it  was  the  object 
of  the  statute  to  guard.  The  act  or  charter  creating  the  com- 
pany, provides  that  '^  all  the  corporate  powers  of  the  company 
shall  be  exercised  by  a  board  of  trustees,  and  such  clerks  and 
agents  and  other  persons,  as  said  trustees  may  appoint  from 
time  to  time."  The  trustees  appointed  a  president,  and  by  a 
by-law,  which  it  was  competent  for  them  to  make,  they  provid- 
ed, that  the  president  and  vice-president  should  have  authority 
to  pay  claims  upon  the  company,  in  full,  or  by  compromise.  It 
is  in  evidence  that  this  loss  was  paid  by  the  president,  in  the 
usual  way,  and  that  it  was  common  for  him  to  pay  losses  with 
notes.  There  is  nothing  in  the  case,  to  warrant  the  suspicicm, 
that  the  claim  was  not  fair,  or  that  there  was  any  collusion  be- 
tween the  president  and  the  claimant,  to  whom  the  note  was 
transferred.  It  is,  to  be  sure,  alleged,  that  Aspinwall  had  been 
a  trustee,  and  hence,  it  is  argued  he  must  have  known  that  the 
company  was  insolvent,  when  he  took  a  transfer  of  notes,  in 
payment  of  his  claim.  The  contrary,  however,  satisfactorily 
appears.  The  transfer  was  made  on  the  19th  of  February, 
1847.  Aspinwall  resigned  as  trustee  on  the  19th  of  December, 
1846,  and  the  company  continued  to  take  risks  and  do  business 
tiU  it  failed,  in  May,  1847.  We  are  not,  on  the  evidence  in  the 
case,  authorized  to  conclude  that  the  company  was  in  point  of 
fact,  insolvent  when  the  note  was  transferred ;  nor  can  we  yield 
to  the  idea,  that  AspinwalPs  previous  connection  with  the  com- 
pany, as  trustee,  can  in  any  manner  invalidate  the  transaction. 
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The  whole  scope  of  the  statute  '^  to  prevent  the  inaolvency 
of  monied  Gorporations,"  shows  that  its  design,  by  the  eighth 
section  was,  to  prevent  cMusive  transfers  of  the  effects  of  such 
corporations.  It  surely  could  not  have  meant  to  interfere  with 
honest  transfers,  made  to  pay  their  just  debts.  The  ninth  sec- 
tion, p.  691,  clearly  shows  the  penal  effect  which  is  to  flow 
from  the  acts  there  prohibited.  It  provides,  that  "  no  convey- 
ance,  assignment,  or  transfer  by  any  such  corporation  when 
insolvent,  or  in  contemplation  of  insolvency,  shall  be  valid 
in  law.*^  In  the  section  next  preceding,  which  prohibits  a 
transfer  without  a  previous  resolution  of  the  board  of  directors, 
the  transfer  is  not  declared  void,  if  made  without  such  autho- 
rity. According  to  the  familiar  rule,  <•  indusio  unius  est  exdu^ 
mo  aUerius^  there  is  a  strong  implication,  that  the  legislature 
did  not  intend  to  declare  all  transfers  void,  if  not  authorized  by 
a  resolution  of  the  directors.  The  implication  is  stronger,  when 
the  clause  omitted  is,  as  here,  somewhat  penal.  The  object  of 
the  eighth  section  was  to  guard  against'  fraudulent  transfers* 
The  section  employed  to  effect  this  object,  seems  to  be  rather 
directory  in  its  character,  than  otherwise.  But,  if  we  are 
wrong  in  this  view,  we  think  another  clause  of  the  section 
shows  that  the  transfer  of  the  note  in  suit  is  not  one  of  the 
transfers  or  assignments  intended  to  be  guarded  against. 

The  concluding  part  of  the  eighth  section  provides,  <<  that 
the  section  shall  not  be  construed  to  render  void  any  convey- 
veyance,  assignment,  or  transfer,  in  the  hands  of  a  purchaser 
for  a  valuable  consideration,  and  without  notice."  We  consider 
the  plaintifis  such  purchasers.  If  a  previous  vote  of  the  board 
of  trustees  were  necessary,  there  is  no  evidence  that  they  knew 
that  such  vote  had  been  dispensed  with.  Though  the  president 
says,  the  notes  were  transferred  to  the  plaintiffs  as  collateral  se- 
curity, yet  they  were  transferred  and  applied  as  the  twelfth  sec- 
tion of  the  charter  intended  they  should  be  applied.  They 
were  taken  "  for  the  better  security  of  dealers,"  and  were  "  ne- 
gotiated for  the  purpose  of  paying  a  claim ;"  the  very  end 
which  the  charter  intended  they  should  serve.  The  considera- 
tion  was  not  only  valuable,  but  derives  additional  strength 
from  the  fact,  that  it  is  regarded  by  the  charter  as  the  principal 


ISB  CASES  IN  THE  SUPERIOR  COURT. 

AsptDwaU  T.  Meyer. 

—    ■ ,  .    -  ...  

one  to  warrant  a  transfer.  Though  the  president  says,  bin 
hope  was,  that  the  note  would  come  back  to  the  company,  and 
that  they  would  be  able  to  pay  the  loss  in  cash,  yet  it  does  not 
appear  that  the  policy  of  insurance  was  retained  by  the  plain- 
tiff, or  that  the  original  claim  continued  alive.  The  most  that 
the  president  can  be  understood  to  mean  is,  that  he  hoped  to  be 
able  to  pay  the  claim  in  money  before  the  note  matured  ;  a  pro* 
position  to  which  the  plaintiffs  would,  no  doubt,  have  very  rea- 
dily acceded.  We  think  it  fairly  inferrible  that  the  policy  was 
given  up  to  the  company,  and  that  the  plaiatiffs  parted  with 
enough,  within  the  case  of  Stalker  v.  McDonald,  (6  Hill,  93,) 
to  make  them  purchasers  for  value,  if  the  defendant  were  in  a 
position  to  object  that  he  came  by  it  otherwise. 

But,  does  it  lie  in  the  mouth  of  the  defendant  to  ui^e  the  ob- 
jection here  urged  to  the  manner  in  which  the  plaintiffs  came 
by  the  note?  Can  he  ask  protection  as  the  maker  of  the  note, 
on  the  ground  that  it  was  transferred  to  the  plaintiffs,  in  fraud 
of  the  legal  or  equitable  rights  of  the  defendant?  How  has  he 
been  defrauded?  His  note  has  served  the  very  purpose  for 
which  he  gave  it  to  the  company.  It  has  served  to  pay  a  just 
claim  of  the  company.  It  is  not  enough  for  the  maker  of  a 
note  to  say,  that  it  was  transferred  to  the  plaintiff  who  prose- 
cutes it,  without  a  valuable  consideration ;  but  to  defeat  a  re- 
covery on  it,  he  must  show  that  it  was  transferred  in  fraud,  or 
to  the  prejudice  of  his  rights.  It  is  no  defence  to  an  action  on 
a  promissory  note,  that  the  property  of  the  note  is  in  a  third 
person,  and  not  in  the  plaintiffs.  Unless  the  possession  of  the 
note  by  the  plaintiffs,  is  mala  fde^  and  may  work  some  preju^ 
dice  to  the  defendant,  the  latter  is  not  entitled  to  be  heard  on 
the  subject  {Ouernsey  v.  Bumsj  25  Wend.  411.  Hall  v« 
CHrd,  7  Hill,  687.) 

In  the  latter  case,  it  was  held,  that  it  was  no  defence  to  a 
suit  in  chancery,  instituted  for  the  foreclosure  of  a  mortgage, 
that  the  complainants  solicitor,  by  an  agreement  between  him 
and  his  client  was  to  have  part  of  the  demand  when  col- 
lected, by  way  of  compensation  for  his  services ;  and  that  even 
at  law,  the  fact  that  the  demand  has  thus  been  illegally  bought 
or  «dd,  oonstitntM  no  defence  to  the  debtor,  in  the  appropriate 
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sense  of  the  term.  If  the  payees  of  the  note  here  have  autho- 
rized the  plaintiffs  to  collect  it,  (which  authority  is  inyolved 
in  the  transfer,)  we  cannot  perceive  on  what  sound  principle 
the  maker  can  be  permitted  to  allege  (the  plaintiffs  being  in 
possession  of  ther  note,)  that  the  plaintiffs  did  not  pay  value  foi; 
it,  or  that  a  board  of  trustees  did  not  vote  for  its  transfer,  unless 
he  can  show  that  he  was  defrauded,  or  lost  some  defence  he 
might  have  had  against  the  payees,  had  they  retained  it.  Here, 
the  defendant  had  no  defence  whatever  against  the  insurance 
company,  as  the  note  was  given  for  the  purpose  of  enabiing 
the  company  to  pay  claims.  How  were  the  defendants  rights, 
in  any  respect,  prejudiced  by  the  transfer?  It  was  not  trans- 
ferred in  fraud  of  any  of  his  rights  ;  and  it  does  not  lie  with 
him  to  object  to  (he  manner  in  which  the  plaintiffs  came  by  the 
note.    We  think  the  plaintiffs  are  entitled  to  judgment 

Judgment  for  the  plaintifi8.(a) 


Mottram  and  others  v.  Mills. 

A»  between  the  drawer  and  aeoeptor  of  bills  of  exchange,  the  preeumpUon  of  law 
that  the  acceptor  ia  primarily  liable  for  their  payment,  is  not  overthrown  by  evi* 
dence  that  they  were  accepted  in  respect  of  consignments  of  property ;  it  not 
beio^  shown  that  the  proceeds  were  insnfficient  ultimately  to  meet  the  bills. 

Such  bills  are  not  in  any  sense  accommodation  paper ;  and  the  drvwer  standi  in 
the  place  of  a  surety  for  the  acceptor. 

Where  the  holders  of  such  bilb,  over  doe,  agreed  with  the  acceptors,  that  if  they 
woold  transfer  to  a  trnstee  all  the  consigned  property,  the  holders  would  not 
bold  the  acceptors  liable  npon  such  bills  beyond  a  specified  sum,  leas  than  tlie 
entire  amount,  and  the  acceptors  transferred  the  property  aooordingly ;  it  was 
keldf  that  the  drawer  was  thereby  discharged. 

Li  general,  the  holder's  giving  time  to  the  acceptor  or  discharging  him,  will  be  a 
discharge  to  the  drawer. 
Sept  14;  Nov.  11,  1848. 


(«)  AlBnMd  in  the  CMrt  of  App«ak,  April  17, 1850. 


1 


190  CASES  IN  THE  SUPERIOR  COURT. 

Mottram  v.  Mills. 

Assumpsit  on  a  bill  of  exchange  for  £1000,  drawn  by  the 
defendant  on  Major  &,  Wallace,  of  London,  in  favor  of  the 
plaintiffs,  dated  November  6th,  1845,  and  payable  sixty  days 
after  sight.  The  bill  was  accepted  by  Major  &  Wallace,  No- 
vember 26th,  1845 ;  and  when  due  was  protested  for  non-pay- 
ment, and  notice  thereof  regularly  given  to  the  defendant  At 
the  trial,  the  latter  read  in  evidence  in  his  defence,  a  composi- 
tion deed  or  indenture,  executed  by  and  between  Major  & 
Wallace  of  the  first  part,  their  creditors,  holders  of  certain  biUs 
drawn  by  the  defendant  and  accepted  by  M.  &,  W.,  of  the 
second  part,  and  certain  persons  as  tmstees  of  the  third  and 
fourth  parts ;  bearing  date  December  23, 1846.  Some  of  the 
principal  recitals  and  provisions  of  this  instrument,  so  far  as 
they  bore  on  the  point  decided,  will  be  found  in  the  opinion  of 
the  court.  It  commenced  with  setting  forth  the  failure  of  Major 
io  Wallace  in  January,  1846,  at  which  time  they  were  under 
outstanding  acceptances  of  the  defendant's  bills  of  exchange, 
to  the  amount  of  about  £22,000.  After  reciting  the  dealings 
between  M.  &  W.  and  the  defendant,  as  set  forth  in  the  opin- 
ion of  the  court ;  the  indenture  recited  that  after  their  suspen- 
sion, M.  d&  W.  placed  in  the  hands  of  the  trustees,  the  property 
consigned  and  receivable  from  the  defendant,  td  have  the  pro- 
ceeds applied  towards  the  payment  of  such  acceptances.  That 
this  was  done  on  the  condition  that  Major  &,  Wallace  were  not 
to  be  held  liable  upon  those  acceptances  to  a  greater  extent  than 
the  clear  balance  of  the  proceeds  of  the  defendant's  consign- 
ments which  they  had  converted  and  applied  to  their  own  use, 
(exclusive  of  his  acceptances  theretofore  paid  by  them.)  That 
such  clear  balance  on  taking  an  account  thereof,  was  £11,074 
15^.,  up  to  the  time  when  M.  &  W.  stopped  payment.  That 
they  being  unable  to  pay  their  creditors  in  full,  had  proposed  a 
composition  of  five  shillings  in  the  pound  on  the  £11,074  I65., 
to  be  accepted  in  their  notes  at  three,  six  and  nine  months,  to 
be  accepted  in  full  of  their  debts,  including  the  foregoing  balance 
of  £11,074  16^.  That  a  dividend  of  four  shillings  in  the  pound 
was  to  be  paid  to  the  bill  holders,  out  of  the  assets  which  had 
been  so  placed  with  the  trustees,  upon  receiving  which  with 
the  composition  notes,  the  holders  of  the  bills  were  pursuant  to 
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Uie  arrangement  on  which  the  property  was  delivered  to  the 
trustees,  to  execute  covenants  not  to  sue  M.  &  W.  That  the 
dividend  of  four  shillings  had  been  paid,  and  the  composition 
notes  had  been  delivered  accordingly.  The  instrument,  after 
various  provisions  as  to  the  property  still  held  by  the  trustees, 
then  contained  covenants  on  the  part  of  the  holders  of  the  bills 
with  Major  &  Wallace,  that  they  would  not  sue,  arrest,  attach 
or  take  in  execution,  or  otherwise  molest  them  or  either  of  them, 
ot  their  property  or  effects,  upon  or  in  respect  of  those  bills, 
unless  they  should  make  default  in  paying  the  composition 
notes  or  some  of  them,  and  a  violation  of  this  covenant  was  to 
operate  as  an  absolute  discharge  to  M.  &  W.  of  the  violating 
creditors'  bills  of  exchange.  That  upon  payment  of  the  com- 
position notes  at  maturity,  the  bill  holders  would,  at  the  request 
and  expense  of  M.  d&  W.,  deliver  to  them  a  valid  and  effectual 
release,  discharging  them  from  the  bills  of  exchange,  and  ac- 
tions, suits,  claims  and  demands,  on  account  thereof;  provided, 
however,  and  it  was  expressly  agreed,  that  it  should  be  lawful 
for  such  bill  holders  to  execute  those  presents  without  prejudice 
to  their  rights  and  remedies  upon  the  bills  against  any  persons 
other  than  M.  &  W.,  and  against  any  collateral  securities ;  and 
that  notwithstanding  the  indenture,  they  should  be  at  liberty  to 
enforce  the  bills  against  such  other  persons  in  the  same  manner 
as  if  it  bad  not  been  executed. 

The  indenture  was  executed  by  the  bill  holders  under  their 
hands  and  seals,  and  amongst  others,  by  the  plaintiffs,  Thomas 
Mottram  &  Sons. 

It  was  admitted,  that  the  dividend  of  four  shillings  in  the 
pound  was  paid  to  the  plaintiffs,  and  the  composition  notes  of 
Major  &  Wallace  were  delivered  to  the  trustees  as  expressed 
in  the  indenture,  before  the  indenture  was  executed  by  the 
plaintiffs. 

The  cause  was  tried  June  6th,  1848,  and  a  verdict  was  taken 
for  the  plaintiffs  by  consent,  subject  to  the  opinion  of  the  court 

J.  Anthcn^  for  the  plaintifb. 

E.  W.  Sioughtan,  for  the  defendant 
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By  the  CotJRT.  Sandford,  J. — The  acceptors  of  the  bill 
in  suit,  (Major  &  Wallace,)  are,  presumptively,  the  parties  pri- 
marily liable  for  its  payment.  The  burthen  of  proving  a  dif- 
ferent relation  between  the  drawer  and  the  acceptors,  rests  upon 
the  latter.  The  plaintiffs  rely  upon  the  recitals  in  the  composi- 
tion deed,  produced  in  evidence  by  the  defendant,  as  testimony 
sufficient  to  prove  that  for  nearly  the  whole  amount  of  the  bill, 
the  drawer  was  primarily  liable.  The  deed  states,  that  Major 
&  Wallace  had  various  dealings,  in  their  business  as  merchants, 
with  the  defendant,  in  the  course  of  which  he  was  in  the  habit 
of  consigning  goods  to  them,  both  on  his  and  their  joint  account, 
and  on  his  individual  account,  and  of  drawing  bills  upon  them 
generally  against  such  consignments.  That  when  Major  & 
Wallace  suspended  payments,  they  had  in  their  possession 
goods  which  the  defendant  had  consigned  to  them  on  joint 
account,  and  bills  of  lading  of  other  goods  on  the  way  consigned 
in  the  same  manner ;  that  other  consignments  from  him  were 
expected,  and  they  expected  a  surplus  from  two  consignments 
which  had  been  deposited  with  a  London  house  to  secure  bills 
accepted  and  advances  made  for  him  by  that  house.  That 
when  they  suspended,  they  had  received  from  the  proceeds  of 
the  defendant's  previous  consignments,  £11,074  15s.  more  than 
they  had  paid  on  account  of  bills  drawn  by  him ;  but  the  bills 
which  they  had  accepted  for  him,  and  which  were  still  out- 
standing, amounted  to  £22,044  10s. 

Leaving  out  of  view  for  the  present,  the  assets  in  the  hands 
of  Major  &  Wallace,  including  the  admitted  balance  in  respect 
of  previous  payments;  this  statement  falls  entirely  short  of 
proving  as  to  the  residue  of  the  amount  of  the  outstanding  bills, 
that  the  defendant  was  primarily  liable  to  pay  such  residue,  as 
between  himself  and  Major  &  Wallace.  It  does  not  appear  that 
the  bills  were  in  any  sense,  accomipodation  paper ;  and  as  to 
the  state  of  the  accounts  between  the  parties,  the  deficiency,  if 
there  were  one,  may  have  been  caused  by  losses  on  the  joint 
adventures.  There  is  no  statement  to  the  contrary,  and  it  was 
incumbent  on  the  plaintiffs  to  prove  that  it  belonged  to  the  de- 
fendant to  pay  the  deficiency. 

But  we  are  bound  to  taJoe  into  consideration  the  assets  in 
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baijcl,  including  bills  of  lading,  and  the  balance  due  from  Major 
A;  Wallace  on  the  previous  consignments.  It  does  not  appear 
that  these  were  insufficient  to  meet  all  the  outstanding  accept- 
ances ;  and  the  whole  statement  in  the  deed  is  consistent  with 
the  fact,  that  on  applying  all  they  had  received  from  the  de- 
fendant, and  were  certain  to  receive  by  the  bills  of  lading  in 
their  possession,  and  charging  him  with  all  payments  and  with 
the  bills  then  outstanding,  the  balance  would  be  in  his  favor. 

The  evidence  derived  from  the  recitals  in  the  deed,  is  not 
sufficient  to  establish  affirmatively,  that  as  between  the  defend- 
ant and  Major  &  Wallace,  he  ought  to  pay  this  bill,  or  any  of 
it ;  and  it  is  entirely  insufficient  to  overthrow  the  contrary  pre- 
sumption arising  from  the  acceptance  of  the  bill. 

The  ordinary  relation  of  drawer  and  acceptor  thus  existed 
between  the  defendant  and  Major  &  Wallace ;  the  latter  were 
the  primary  debtors  to  the  plaintiffs,  the  holders  of  the  bill,  and 
the  defendant  was  their  surety  for  its  payment. 

The  defendant  contends  that  the  plaintiffs,  by  giving  time  to 
the  acceptors^  and  agreeing  to  exonerate  them,  without  his 
assent^  discharged  his  liability.  The  deed  is  dated  December 
23d,  1846,  and  it  recites  an  agreement  made  and  carried  into 
execution  in  January  preceding,  between  Major  ic  Wallace  of 
the  one  part,  and  the  plaintiffs  and  other  holders  of  their  acceptr 
ances,  of  the  other  part.  It  does  not  appear  whether  this  agree- 
ment was  by  parol,  or  in  writing,  nor  is  it  material.  Its  terms 
were,  that  Major  &,  Wallace  should  transfer  and  deliver  to  a 
trustee  for  the  bill  holders,  all  the  goods  consigned  by  the  de- 
fendant, and  all  the  bills  of  lading  which  M.  &  W.  then  had 
in  hand,  together  with  the  right  to  the  surplus  of  the  property 
lodged  as  security  with  the  Londoh  house ;  the  proceeds  of  all 
of  which  were  to  be  applied  to  the  discharge  of  the  bills,  pro 
rctta.  This  transfer  was  to  be  upon  the  express  condition,  that 
Major  &  Wallace  were  not  to  be  held  liable  upon  or  in  respect 
of  such  outstanding  bills,  to  a  greater  extent  than  the  admitted 
balance  of  £11,074  16^.,  which  they  had  received  from  the 
defendant  beyond  their  payments  for  him,  and  which  balance 
they  had  applied  to  their  own  use.    There  was  no  reservation 

Tot.  II.  26 


194  CASES  IN  THE  SUPERIOR  COURT. 

Mottram  v.  Mills. 

of  the  rights  of  the  holders  of  the  bills  against  other  parties,  as 
is  attempted  in  the  composition  deed.  It  vras  an  agreement 
made  upon  a  valuable  and  sufficient  consideration,  and  it  was 
fully  performed  on  the  part  of  Major  &  Wallace,  as  is  shown 
by  the  subsequent  deed.  The  plaintiff  were  therefore  obliga- 
ted, according  to  its  terms,  never  to  sue  for  or  demand  from 
the  acceptors,  more  than  the  plaintiffs'  proportion  of  the 
£11,074  15^. 

As  to  the  residue  of  the  plaintiffs'  bills,  they  were  not  only 
precluded  £rom  suing  the  acceptors,  but  they  had  in  effect  dis- 
chained  them  from  its  obligation. 

It  is  a  general  rule,  that  the  holder's  giving  time  to,  or  dis- 
charging the  acceptor  of  a  bill  of  exchange,  will  be  a  discharge 
of  the  drawer.  (Story  on  Bills,  ^  425.)  The  agreement  of  Jan- 
uary, 1 846,  operated  in  both  modes  in  favor  of  the  acceptor,  and 
being  an  entire  acquittance  as  to  a  part  of  the  bill,  prevented 
the  holders  from  suing  the  acceptors  upon  the  bill  at  large,  for 
an  indefinite  period.  We  can  perceive  no  reason  why  the 
general  rule  does  not  apply  to  this  case,  and  we  must  hold  that 
the  defendant  was  discharged  by  the  arrangement  made  by  the 
plaintiffs  with  the  acceptors  in  January,  1846. 

There  would  have  been  more  difficulty  in  sustaining  the 
defence,  if  it  rested  wholly  upon  the  stipulations  contained  in 
the  compromise  deed  of  December,  1846 ;  but  we  are  spared 
the  necessity  of  deciding  the  point.  On  the  other  ground,  the 
defendant  is  entitled  to  judgment. 
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Wberay  in  aa  aetioii  for  a  Itbd,  the  defenoe  Mi  np  u  that  the  woidi  ware  need  m 
the  eoone  of  a  jodicial  proceedm^,  and  were  therefore  privileged,  the  tnie  qoea- 
tion  is  whether  they  were  relevant  and  pertinent  t6  the  matter  before  the  oonrt. 

As  Teapedfl  matter  pertinent  and  material,  the  privilege  of  parties,  attorneys,  and 
oonneel  is  complete,  and  malice  cannot  be  predicated  of  what  is  said  or  written 
fay  them. 

If  a  fact  be  material  and  pertinent,  a  party  is  privileged  and  protected  in  setting  it 
foxih  in  an  affidavit,  tbongh  he  may  have  employed  stronger  and  coarser  words 
than  are  consiatent  with  the  rales  of  good  taste  and  proper  decomm. 

Accordingly,  where,  in  an  affidavit  to  oppose  a  motion,  the  defendant  alleged  that 
the  plaintiff  had  been  guilty  of  peijnry  in  bis  affidavit  in  support  of  the  motion,  it 
appearing  that  the  falsity  of  the  statements  in  the  plaintiff's  affidavit  was  a  ma- 
terial question ;  Held,  that  no  action  would  lie  against  the  defendant  for  a  libel. 
Sept.  10;  Nov.  11, 1848. 

This  was  an  an  action  for  a  libel,  in  charging  the  plaintiff 
with  having  committed  perjury.  The  facts  of  the  case  are  as 
follows : 

In  the  month  of  May,  1846,  a  bill  was  filed  in  the  court  of 
chancery,  by  Frances  L.  Warner,  against  the  defendant  and 
two  others,  in  relation  to  a  certain  judgment  held  by  the  de- 
fendants against  the  now  plaintiff  in  which  bill  it  was  alleged, 
upon  information  and  belief,  that  the  defendants  Painea  nd 
Clason,  had  purchased  the  judgment  for  the  purpose  of  specu- 
lation and  contrary  to  the  statute,  said  defendants  being  attor- 
neys at  law.  In  order  to  obtain  an  injunction  against  Paine 
and  Clason,  the  plaintiff  in  this  suit  made  his  affidavit,  stating 
that  the  allegations  in  the  bill,  which  were  upon  information 
and  belief,  were  communicated  to  the  complainant  in  the  bill 
by  himself,  and  that  to  the  best  of  his  knowledge  and  belief, 
such  information  was  truly  given,  and  such  facts  and  matters 
stated  in  the  bill,  were  truly  stated.  Upon  this  affidavit,  an 
order  was  granted,  that  the  defendants  show  cause  why  the  in- 
junction prayed  for  should  not  be  granted.  Upon  the  hearing 
of  the  order  to  show  cause,  an  affidavit  of  the  defendant  Paine^ 
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was  read  in  opposition  to  the  motion,  in  which,  after  denying 
the  facts  set  up  in  the  affidavit  of  the  plaintiff,  he  averred  that 
the  plaintiff,  in  swearing  that  he  communicated  such  facts  to 
Prances  L.  Warner,  and  knowing  the  same  to  be  true,  "  had 
been  guiUy  of  perjury!^ 

The  cause  was  tried  on  the  19th  day  of  April,  1848. 

Upon  the  trial,  the  plaintiff  proved  by  a  clerk  in  the  office  of 
the  clerk,  that  a  certain  bill  in  chancery  in  which  Prances  L. 
Warner  was  plaintiff,  and  the  defendant  and  others  were  de- 
fendants, together  with  affidavits  of  the  plaintiff  and  of  the  de- 
fendant, were  road  on  a  motion  for  an  injunction,  on  the  9th  of 
'  June,  1846,  and  that  such  papers  were  found  by  the  witness  in 
the  clerk's  office.  The  plaintiff's  counsel  then  offered  to  read 
the  papers  in  evidence.  The  defendant's  counsel  objected,  on 
the  ground  that  there  was  no  evidence  that  such  a  bill  in  chan- 
cery had  ever  been  filed,  nor  of  the  date  of  the  filing  of  such 
bill,  and  that  unless  the  bill  was  filed,  there  was  no  suit  pending 
within  the  declaration.  The  judge  overruled  the  objection,  and 
the  defendant's  counsel  excepted.  The  plaintiff  then  read  in 
evidence  the  bill  of  complaint,  the  affidavit  of  the  plaintiff,  and 
also  the  affidavit  of  the  defendant.  The  witness,  on  his  cross- 
examination,  testified  that  there  was  no  bill  on  file  in  the  court 
of  chancery,  in  the  case  of  Prances  L.  Warner  v.  W.  H.  Paine 
and  others.  The  plaintiff  then  called  Clason,  one  of  the  de- 
fendants in  the  original  suit,  who  testified  that  in  November, 
1847,  he  moved  that  the  bill  in  the  case  of  Prances  L.  Warner, 
be  put  on  file  nunc  pro  tunCf  and  that  an  order  to  this  effect  was 
entered.  This  witness  also  proved  the  handwriting  of  the  de- 
fendant, to  the  affidavit.  The  plaintiff  rested,  and  the  defend- 
ant moved  for  a  non-suit,  on  the  ground  that  the  words  alleged 
to  have  been  spoken,  were  a  privileged  communication,  and  that 
no  actual  malice  had  been  proved ;  and  that  the  papers  read 
had  not  been  proved  as  laid  in  the  declaration. 

The  court  denied  the  motion.    The  jury  found  a  verdict  for 
the  plaintiff  of  $260. 

J.  Anthon^  for  the  plaintiff.     The  colloquium  need  not  be 
proved  ;  for  the  charge  of  perjury  is  of  itself  actionable. 
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The  bill  of  complaint  alleged,  that  the  defendant  <<  had  pur- 
chased a  certain  judgment  contrary  to  the  statute,  ^.j"  as  com- 
plainant was  informed,  &c.  The  plaintiff,  to  fortify  the  bill, 
stated  in  his  affidavit  that  he  had  communicated  that  informa- 
tion to  the  complainant,  and  that  he  had  received  it  from  one 
Griswold,  who  he  believed  was  interested  with  Paine  in  such 
purchase.  Paine,  in  his  affidavit  in  reply,  admitted  the  pur- 
chase, but  denied  that  he  had  made  it  contrary  to  the  statute, 
but  on  the  contrary,  stated  that  he  had  made  it  for  the  benefit 
of  his  client.  Having  thus  answered,  fully,  all  that  was  in  is- 
sue, he  went  out  of  the  way,  to  assail  the  plaintiff's  character, 
and  his  motives,  by  charging  him  with  wilful  and  corrupt  per- 
jury. The  court  of  chancery  had  cognizance  of  the  main 
fact,  <<  the  bqre  truth  of  the  charge,^  The  motives  of  the  par- 
ties, and  whether  wilful  and  corrupt  perjury  had  been  commit- 
ted, was  not  in  issue,  and  that  court  ha^  not  power  to  try  it 
The  attack  was  wanton  and  malicious,  and  made,  not  to  ad- 
vance the  cause  of  justice,  but  to  gratify  passion,  lliere  is  no 
reason,  therefore,  why  it  should  be  deemed  privileged,  or  should 
be  protected.  ( TTiorne  v.  Blanchard^  6  John.  608.  Hastings 
V.  Lusk,  22  Wend.  410.  Rinig  v.  Wheeler,  7  Cow.  Rep.  726. 
CKlbert  v.  TAc  People,  1  Denio,  41.) 

A.  W.  Clason,  Jr.,  for  the  defendant. 

I.  The  declaration  avers  that  the  libel  complained  of  was  in 
answer  to  an  affidavit  made  in  a  suit  in  chancery.  A  suit  in 
chancery  must  be  proved.  No  bill  was  ever  filed.  A  suit  in 
chancery  cannot  be  commenced  without  filing  bill.  ( 1  Barb. 
Ch.  P.  1 ;  1  Dan.  Ch.  Prac.  454-89.    5  Paige,  80.) 

II.  A  false  oath  is  not  perjury,  except  in  the  course  of  judi- 
cial proceeding.  Unless  a  suit  in  chancery  was  pending,  per- 
jury could  not  have  been  predicated  on  the  affidavit  of  Warner. 
(  Young  V.  Miller,  3  Hill,  22 ;  Brooker  v.  Coffin,  6  Johns.  188.) 

HI.  The  assertion  was  in  a  judicial  proceeding,  in  reply  to  a 
judicial  proceeding,  and  is  privileged.  {Hastings  v.  Lusk,  22 
Wend.  410 ;  Astley  v.  Young,  2  Burr.  807 ;  Hodgson  v.  Scarlett, 
1  B.  &;  A.  232 ;  Blanehard  v.  TTiome,  6  Johns.  606 ;  Stark.  <m 
Slander,  219.) 


1 


coonr. 


^j  materiality  were  not  shown. 

^    f/^sDt  of  P^f^yen  ^i^^^  *®  ^^^^^  '^  Hastings  v. 
^iais  J^^^^^  in  the  declaration,  and  ought  to  have  been 

lao^         ^/aapMely  pr^^^^S^^  express  malice  should  have 
^V.  If  iiot  ^^^^^/j^rn  V.  Cooke,  3  Denio,  110.) 
beea  shown-   ( 

(joifiiT.  Vanderpoel,  J.— The  plaintiff  contends 

By  ^^^rtisi'*  the  defendant's  affidavit,  imputing  perjury  to 

that  the      ^^  j^^j  relevant  or  pertinent  to  the  matter  before 

^^  ^iaflceii^'^'     The  defendant  contends,  that  the  words  or 

^^^     in  question  were  pertinent,  and  that  it  must  be  treated  as 

^    jyileeed  communication  or  publication.     The  fate  of  the 

*  ^ict  depends  upon  the  result  of  this  inquiry. 

There  are  two  classes  of  privileged  communications,  recog- 
ol^ed  in  law,  in  reference  to  the  action  of  slander.    In  one,  ma- 
lice is  not  always  to  be  inferred  from  the  mere  speaking  or 
publishing  of  the  words ;  but  the  plaintiff  will  be  able  to  sus- 
tain his  action  of  slander,  if  he  can  satisfy  the  jury  by  other 
proof,  that  there  was  actual  malice  on  the  part  of  the  defend- 
ant.   {Hastings  v.  Luskf  22  Wend.  410.)    In  the  other  class, 
Walworth,  Chancellor,  says,  the  privilege  is  an  effectual 
shield  to  the  defendant ;  so  that  no  action  of  slander  can  be 
sustained  against  him,  whatever  his  motive  may  have  been,  in 
using  the  slanderous  words.    It  was  also  held  by  the  Chancellor 
in  the  above  case,  that  the  privilege  of  counsel  in  advocating 
the  causes  of  their  clients,  and  of  parties,  who  are  conducting 
their  own  causes,  belongs  to  the  latter  class,  when  they  have 
confined  themselves  to  what  was  relevant  or  pertinent  to  the 
question  before  the  court;  and  that  the  motives  with  which 
they  have  spoken  what  was  relevant  or  pertinent  to  the  cause 
cannot  be  questioned  in  an  action  of  slander. 

The  plaintiff  here  saw  fit  to  add  to  the  bill  in  chancery,  filed 
by  Frances  L.  Warner,  to  enable  her  to  procure  an  injunction, 
his  own  affidavit,  that  as  to  the  facts  stated  in  the  bill  to  be  on 
the  information  and  belief  of  the  complainant,  he  was  her  in- 
fimnant,  and  that  such  information  was  truly  given.  It  appears 
from  the  affidavit,  that  he  had  also  informed  her  that  the  de- 
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fendant  and  his  partner,  Glason,  had  purchased  a  claim  or 
judgment  with  the  declared  intention  of  proceeding  immediately 
to  execution  and  a  creditor's  bill.  To  this  the  defendant  Paine, 
in  an  affidavit  read  to  oppose  the  motion  for  an  injunction,  an« 
swered,  that  he  purchased  the  said  judgment  and  other  securi- 
ties, not  for  himself,  but  for  his  client,  and  that  he  had  so  re- 
peatedly informed  the  said  Warner,  both  by  letter  and  in  per- 
son ;  and  that  Warner  in  his  affidavit,  or  in  swearing  that  he 
communicated  such  fact  to  Frances  L.  Warner,  and  knowing 
the  same  to  be  true,  "  had  been  guilty  of  perjury.^ 

It  is  said,  the  defendant  was  not  justifiable  in  imputing  to 
the  plaintiff,  so  directly,  the  crime  of  perjury.    It  was  certainly 
competent  for  the  defendant  to  say,  that  the  allegation  of  the 
plaintiff  in  his  affidavit  was  untrue  or  false.    This  was  held 
in  Ashley  v.  YoungCj  (2  Bur.  807.)    The  opinion  of  Lord  Mans- 
field, in  that  case,  goes  far  towards  sustaining  the  defendant 
here.    It  was  an  action  for  a  libel  contained  in  an  affidavit  of  the 
defendant  in  resisting  a  motion  in  the  Court  of  King's  Beuchi 
made  by  the  plaintiff,  in  which  the  defendant  stated  that  the 
plaintiff,  in  his  affidavit,  had  <<  falsely  sworn  against  him.^ 
Lord  Mansfield  says,  "  there  can  be  no  scandal,  if  the  allega- 
tion is  material ;  that  here  was  a  charge  against  the  defendant 
in  a  court  of  justice,  made  upon  oath,  and  supported  by  the  af- 
fidavit of  the  plaintiff,  and  in  the  affidavit  of  the  defendant,  in 
answer  to  this  complaint,  he  mentions  the  charge  upon  him, 
and  denies  it,  with  this  conclusion  of  calling  it '  tohat  Sir  John 
Ashley  has  so  falsely  sworn  against  him.^*    It  was  held 
that  the  defendant  had  a  right  so  to  characterize  the  plaintiff's 
affidavit    Lord  Mansfield  stopped  the  counsel  for  the  defend-  • 
ant,  remarking  that  it  ought  not  to  be  made  a  matter  of  ques- 
tion, and  that  all  the  judges  were  clear  in  the  same  opinion, 
that  if  the  matter  of  fact  be  justified,  the  epithets  fiaill  to  the 
ground ;  that  the  affidavit  was  taken  notice  of  by  the  court,  at 
the  time  when  the  affidavit  was  read,  and  disapproved  of  as  to 
the  word  ^^falsely^  which  was  thought  too  rough  and  coarse 
an  expression,  and  yet,  was  not  judged  to  require  a  formal  cen- 
suxe  firom  the  court 

We  cannot  perceive  why  this  rule  and  this  reasonifig  are  not 
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applicable  to  the  case  under  consideration.  Had  the  defendant 
stated,  that  the  plaintiff  had  sworn  falsely,  it  would  be  equi- 
valent to  saying,  he  had  committed  perjury.  The  only  differ- 
ence between  this  case  and  Ashley  v.  Ytmng  is,  that  the  affida- 
vit here  exceeds  the  one*  in  the  other  case  in  epithetical  coarse- 
ness, the  sense  and  meaning  being  the  same  in  both  cases.  The 
matter  of  fact,  the  materiality  of  the  fact,  must  only  be  looked 
to,  in  determining  whether  the  matter  be  libellous.  If  the  fact 
be  material  and  pertinent,  the  party  setting  it  forth  in  his  affi- 
davit is  privileged  and  protected,  though  he  may  have  employed 
stronger  and  coarser  words  than  may  consist  with  the  rules  of 
good  taste  and  proper  decorum.  For  a  violation  of  the  latter 
rules  the  court  may  censure,  and  perhaps  expunge,  as  was  in- 
timated by  Lord  Mansfield  in  the  case  cited ;  but  mere  coarse- 
ness cannot  divest  the  party  of  the  shield  which  the  fact  gives 

him. 

We  find  it  quite  difficult  to  come  to  the  conclusion,  that  the 
charge  of  wilful  false  swearing  here  was  not  pertinent  to  the 
matter  before  the  vice-chancellor.  The  plaintiff  had  given  the 
complainant,  as  he  alleges  in  his  affidavit,  all  the  information 
stated  in  her  bill  to  be  on  information  and  belief.  The  veracity 
of  the  complainant,  to  the  mind  of  the  defendant,  may  have 
been  a  material  question,  as  it  was  on  his  alleged  information 
that  the  principal  statements  in  the  bill  rested.  The  defendant, 
after  this,  was  not  restricted  to  a  mere  denial  of  those  facts ; 
nor  to  the  simple  statement  that  the  plaintiff  was  in  an  error, 
in  respect  to  them.  It  was  competent  for  him,  if  he  had  reason 
to  think  his  interest  in  the  suit  would  be  advanced  thereby, 
not  only  to  say  that  the  affidavit  of  the  plaintiff  in  whole  or  in 
part,  was  false,  but  wilfully  false,  which  is  tantamount  to  what 
he  did  state ;  Hodgson  v.  Searletty  (I  B.  d&  Aid.  232 ;)  was  an 
action  for  defamation,  against  the  late  Lord  Abinger,  for  words 
spoken  by  hini  as  counsel  in  a  cause,  pertinent  to  the  matter  in 
issue.  The  language  of  the  defendant  there  was  very  strong. 
It  was,  that  '<  Hodgson  was  a  fraudulent  and  wicked  attorney, 
and  that  the  aet  done  by  him  was  one  of  the  most  profiiigate 
things  he  ever  knew  done  by  a  professional  man.*^  The  plain- 
tiff was  nonsuited  on  his  opening ;  and  the  court,  in  full  bench. 
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snstained  the  nonsuit.  Bayley,  J.  says,  '<  if  the  epithets  were 
not  warranted,  the  judge,  in  his  summing  up,  might  set  it  right ; 
but  that  there  were  facts  in  the  case  that  would  nonsuit  strong 
expressions  on  the  part  of  the  defendant.  The  court  held,  that 
an  action  for  defamation  will  not  lie  against  a  barrister  for 
words  spoken  by  him  as  counsel  in  a  cause,  pertinent  to  the 
matter  in  issue.  If  the  facts  be  pertinent  or  releyant,  the  party 
using  the  words  comes  within  the  protection  of  the  law,  and 
this  protection  will  not  be  forfeited  by  the  use  of  strong  lan- 
guage. As  Lord  EUenborough  said,  in  the  case  last  cited, '  there 
are  hardly  ever  any  expressions  of  discommendation,  in  which 
there  is  not  some  excess." ' 

The  privilege  of  parties,  attorneys,  counsel  and  solicitors,  is 
complete  as  to  matter  pertinent  or  material,  and  malice  cannot 
be  predicated  of  what  is  so  said  or  written.  {CHlbert  v.  7%a 
People^  1  Denio,  41.)  There,  the  defendant  commenced  a 
declaration  which  he  drew  in  a  justice's  court,  with  matter  pal- 
pably irrelevant  and  vituperous.  No  sane  man  could  have 
believed  it  could  have  any  Intimate  connection  with  the  suit ; 
and  the  court  justly  held  the  author  of  it  responsible.  But 
where  matter  is  put  forth  by  a  party,  or  his  attorney  or  counsel, 
in  the  course  of  a  judicial  proceeding,  which  may  possibly  be 
pertinent,  courts  should  not,  and  will  not,  feel  disposed  so  to 
regard  it  as  to  deprive  its  author  of  his  privilege  and  protection. 
I  concur  in  the  sentiment  of  our  present  Chief  Justice  arguendo^ 
in  Ring  v>  Wheelery  (7  Cow.  729,)  that  counsel  should  not  be 
embarrassed  by  continually  balancing  in  his  mind  whether  the 
remark  he^is  about  to  make  be  slanderous  or  not.  The  privi- 
lege to  parties  to  a  legal  proceeding,  or  to  their  attorneys  or 
counsel,  is  absolute  and  unqualified,  if  what  they  say  or  state 
be  pertinent,  and  it  is  difficult,  if  not  impossible,  to  find  a  case 
where  either  has  been  held  liable,  except  where  the  matter 
spoken  or  published  was  grossly  and  palpably  impertinent. 
Where  it  is  fairly  debateable  whether  the  matter  is  relevant  or 
not,  we  would  incline  to  give  the  party  or  counsel  using  the 
words,  the  benefit  of  the  doubt  which  may  fairly  exist  as  to  its 
pertinency.  In  this  case,  we  consider  the  matter  alleged  to  be 
libellous,  relevant. 

Vol.  IL  26 


1 


202  CASES  IN  THE  SUPERIOR  COURT. 

— ^ «  ■  , 

Lowber  y.  Lo  Roy. 

There  is  another  class  of  cases,  which  belong  to  privileged 
communications  in  the  course  of  judicial  proceedings.  It  is 
where  words  are  used  in  good  faith  under  a  belief  that  they  are 
relevant  and  proper.  {Hastings  v.  Lusk^  22  Wend.  421.)  In 
cases  belonging  to  this  class,  malice  in  fact  may  be  inferred 
from  the  language  of  the  communication  itself,  as  well  as  from 
extrinsic  evidence.  This  we  held  in  Suydam  v.  Moffat^  (1 
Sandf.  R.  469.)  The  present  case  does  not  fall  within  this 
class.  We  regard  the  defendant  here  as  privileged,  so  that  no 
one  can  allege  that  he  acted  with  malice.  A  nonsuit  must  be 
granted,  under  the  stipulation  to  that  effect  in  the  case. 


LowBER  V.  Le  Rot. 

The  temis  of  a  written  contract  which  are  free  from  ambigaity,  cannot  be  ¥aiied 
or  iropaire4  by  parol  oTideacei  nor  by  proof  of  the  snbeequent  acts  of  the 
parties. 

Sach  acts  are,  in  general,  not  admissible,  except  in  cases  of  latent  ambignity  in 
the  written  contract 

The  admisBion  of  extrinsic  evidence  to  show  the  condition  of  the  subjecls  of  the 
contract,  and  the  circumstances  under  which  it  was  made,  reeta  on  a  diflbrent 
principle. 

Hie  folly  or  the  wisdom  of  the  contract,  as  one  or  another  construction  might  bo 
placed  upon  its  terms,  is  a  dangerous  element  to  introduce  into  the  interpretation 
of  agreements. 

In  applying  a  contract  to  its  subject  matter,  the  popular  meaning  of  the  deecriptiTe 
terms  used  must  govern,  where  it  is  not  inferrible  from  the  contract  or  the  subject, 
that  such  terms  were  used  in  some  technical  or  other  sense. 

The  word  "  assets,"  in  its  common  acceptation,  means  "  property." 

The  word  '*  machinery,"  though  more  appropriate  to  a  steam  engine  and  its 
fixtures,  than  to  a  lead  pipe  machine  or  a  rolling  mill,  is  sufficiently  extensive  in 
its  meaning  to  embrace  both  of  the  latter ;  and  it  was  held  to  include  them  on 
the  terms  of  the  contract,  and  the  existing  facts  to  which  the  contract  was 
applicable. 

Where  by  a  written  agreement  for  a  dissolution  of  a  partnership,  which,  among 
other  property,  owned  a  steam  engine,  a  rolling  mill,  and  a  pipe  maohine  ;  one 
of  the  partners  was  to  take  all  the  maehineryt  and  it  was  clear  upon  the  terms 
of  the  writing  and  the  existing  circumstances,  that  this  included  the  steam 
engine  and  rolling  mill,  as  well  as  the  pipe  machine ;  the  court  excluded  parol 
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•riitoaoa  whieb  wm  oflbred  to  |irov8»  that  the  two  former  were  not  iMladed  fa 
the  machinery,  but  were  to  belong  to  another  party ;  and  as  a  part  of  the  parol 
testimony  excluded  a  written  list  of  aaaeto,  snbieqnently  made  by  a  clerk  in  the 
presence  of  the  first  named  partner,  and  at  his  request,  to  show  the  other  party 
what  property  he  was  receiving,  in  which  list  (not  signed)  the  two  disputed 
machmes  were  enumerated. 
The  court  also  excluded  parol  evidence  of  acts  of  the  parties  subsequent  to  the 
dissolution,  offered  with  a  view  to  show  that  the  two  machines  belonged  by  the 
agreement  for  dissolution,  to  the  other  party. 
Sept  19,  20 ;  Nov.  11, 184a 

This  was  an  action  of  assumpsit  for  money  paid,  which  was 
tried  before  Oaklet,  Ch.  J.,  in  February,  1848. 

The  plaintiff  read  in  evidence  articles  of  copartnership,  dated 
July  1st,  1845,  made  between  the  defendant,  Jacob  Le  Roy,  of 
the  first  part,  and  the  plaintiff  and  Thomas  Otis  Le  Roy  of  the 
second  part ;  by  which  the  two  latter  became  general  partners 
under  the  name  of  Lowber  &  Le  Roy,  and  the  former,  as  spe* 
cial  partner,  contributed  $25,000  as  capital.    The  plaintiff  was 
to  contribute  as  capital  $23,032  50,  consisting  of  his  stock  and 
assets  in  the  preyious  business ;  among  which  was  included  "ma- 
chinery and  fixtures,  $12,250,"  consisting  of  a  lead  pipe  machine 
hereafter  mentioned.    The  business  of  the  firm  was  purchasing 
and  selling  pig,  sheet  and  bar  lead,  and  manufacturing  and 
selling  the  plaintiff's  patent  tm  plated  lead  pipes,  in  the  city  of 
New  York.    The  partnership  was  to  continue  five  years.    The 
general  partners  were  to  devote  their  whole  time  and  attenticm 
to  the  business ;  the  profits  were  to  be  equally  divided  between 
the  plaintiff  and  the  defendant    Out  of  the  share  of  the  latter, 
T.  O.  Le  Roy  was  at  liberty  to  draw  out  $2500  annually.  The 
plaintiff  was  restricted  firom  selling  or  disposing  of  the  right  to 
vend  or  use  his  patent  for  tinning  lead  pipe,  without  the  defend- 
ant's consent.    At  the  close  of  the  concern,  the  plaintiff  was  to 
assume  $6000  of  the  liabilities,  in  place  of  the  like  amount  due 
from  him  at  the  outset,  which  the  firm  agreed  to  pay. 

Tbe  partnership  commenced  and  continued  until  on  or  about 
the  4th  of  April,  1846.  The  business  had  proved  to  be  a  losing 
one,  the  defendant  was  not  satisfied  to  proceed  with  it,  and  the 
copartnership  was  thereupon  dissolved.    To  show*  the  terms  of 
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this  dissolution,  the  plaintiff  read  in  evidence  the  following 
correspondence : 

«  New  York,  AprU  4/A,  1846. 

"  Jacob  Le  Roy,  Esq. — Dear  Sir :  I  have  just  been  informed 
by  Mr.  David  Smith,  of  the  conversations  had  with  yourself, 
and  in  accordance  therewith,  would  propose  a  dissolution  of  the 
parmership  existing  between  us  on  the  following  terms : 

"  1st.  You  are  to  assume  and  pay  all  outstanding  notes 
against  Lowber  &  Le  Roy,  (a  schedule  of  which  is  hereunto 
annexed,)  and  all  claims  by  James  Yandenburgh,  yet  unpaid,  on 
the  building. 

"  2d.  The  current  expenses  of  Lowber  &  Le  Roy,  due  this 
day  to  hands  for  labor,  to  be  paid  out  of  funds  on  hand. 

<<3d.  You  to  take  all  notes  and  accounts  standing  on  the 
books,,  and  due  Lowber  &  Le  Roy,  and  all  pig  lead,  pipe,  sheet 
lead  and  assets,  not  appertaining  to  or  belonging  to  the  ma- 
chinery. 

"4th.  You  are  to  lease  to  me  the  building  now  occupied  by 
Lowber  &;  Le  Roy,  for  the  term  of  five  years,  with  right  of 
renewal. 

"5th.  I  am  to  take  all  machinery,  and  such  things  belonging 
thereto  now  on  hand,  and  to  pay  all  claims  yet  due  thereon, 
except  such  as  are  mentioned  in  the  schedule  of  bills  payable, 
such  articles  of  office  furniture  or  stock  not  yet  paid  for,  or 
charged  in  the  account  of  indebtedness,  to  be  assumed  by  me. 

«  6th.  For  the  security  of  Lowber  &  Le  Roy,  that  such  debts 
as  I  am  to  assume  shall  be  punctually  paid,  I  am  to  give  you 
security  upon  the  machinery  I  take. 

"  rth.  This  arrangement  to  take  effect  on  Monday,  the  6th 
inst,  when  all  books  and  assets  will  be  given  into  your  hands. 

"  Schedule  of  biih  payable. 

"  Note  Sun  Mutual  Insurance  Co.,  due  April  26,  0301  25 

"               «               «                "  July  26,  65  61 

"  Stillman,  Allen  &  Co.,  due  May  20,  3000  00 

"  James  McCuUough,  due  April  20,  5767  64 

"  Wm.  Eemble,  due  June  13,  2300  00 

"  American  Exchange  Bank,  due  May  IS,  4000  00 
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Note  American  Exchange  Bank,  due  May  22,        6000  00 

"  «  "  «         «     June  21,       6000  00 

"  «  «  «         «     May  29,       4600  00 

"  «  «  "         «     June  18,        2000  00 

"Lowber  &  Le  Roy  have  also  borrowed  of  Strachan  &,  Scott, 

eight  thousand  dollars,  to  be  repaid  ont  of  sales  of  pig  lead,  a 

part  of  wnicti  has  now  been  made. 

"  I  am  very  truly,  your  obdH. 

"  Robert  W.  Lowber.'* 

*'  P.  S.  This  arrangement  is  upon  the  express  condition,  that 
all  amounts  over  and  above  twenty  thousand  dollars,  which 
may  be  realized  out  of  the  assets  given  you  by  Lowber  Sc  Le 
Roy,  after  paying  the  notes  enumerated  in  the  schedule,  shall 
be  paid  to  me.  Yours,  &c., 

«  R.  W  Lowber." 

"  New  York,  April  4/A,  1846. 
"  R.  W.  Lowber,  Esq. — Sir :  The  proposition  for  the  disso- 
lution of  the  partnership  of  Lowber  &  Le  Roy,  submitted  by 
you  to  me  under  date  of  4th  April,  1S46, 1  will  accept,  provided 
you  accede  to  the  following  modification  of  your  proposition. 
In  lieu  of  the  4th  article  of  your  proposition,  I  propose  the  fol- 
lowing. I  agree  to  lease  to  you  the  building  now  occupied  by 
Lowber  &  Le  Roy,  for  five  years,  with  the  right  of  renewal  for 
another  term  of  five  years,  at  the  yearly  rent  of  three  thousand 
dollars,  payable  quarterly,  provided  you  give  to  me  David 
Smith  and  Edward  J.  Lowber  as  security  for  the  due  and 
punctual  payment  of  the  rent.  The  proposition  submitted  by 
you  to  me,  is  in  all  other  particulars,  except  the  said  fourth 
article  above  mentioned,  to  take  effect  on  Monday  next,  the  6th 
instant ;  and  the  article  substituted  by  me  for  the  said  fourth 
article,  shall  be  complied  with  on  your  part  on  or  before  the  Ist 
day  of  May  next,  otherwise  it  shall  not  be  binding  or  obligatory 
upon  me.  Very  truly,  your  ob't.  serv't., 

"Jacob  Le  Roy." 


« 


"  New  York,  April  ith,  1846. 
Jacob  he  Roy^  Esq. — Dear  Sir :  I  am  in  receipt  of  yours  of 
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4th  instant,  and  accept  the  modification  of  the  fourth  article, 
and  engage  to  take  a  lease  upon  the  terms  proposed,  to  com- 
mence on  the  1st  day  of  April,  and  will,  by  the  1st  day  of  May, 
execute  a  lease  with  the  security  you  name. 

"  Yours  respectfully, 

"  Robert  W.  Lowber." 

It  appeared  in  evidence,  that  at  this  time,  as  well  as  during 
the  partnership,  the  machine  mentioned  in  the  copartnership 
articles,  which  was  a  lead  pipe  machine,  was  mortgaged  by  the 
plaintiff  to  his  father-in-law,  for  its  full  value.  This  pipe  ma- 
chine was  the  only  machinery  which  was  in  existence  when 
the  firm  commenced.  During  the  continuance  of  the  firm,  the 
partners  had  procured  what  was  called  a  rolling  mill  for  rolling 
sheet  lead,  and  a  steam  engine ;  both  of  which  had  been 
erected  in  the  basement  of  the  building  where  their  business 
was  conducted,  and  where  the  pipe  machine  was  situated. 
The  steam  engine  had  been  connected  with  the  pipe  machine, 
so  as  to  work  it ;  but  the  connection  with  the  rolling  mill  was 
not  fully  completed. 

The  rolling  mill  had  been  procured  from  the  West  Point 
Foundry  Association,  of  which  William  Eemble  was  the  agent 
The  contract  price  for  it  was  $2300,  and  for  this  was  given  the 
note  of  $2300,  mentioned  in  the  schedule  in  the  plaintiff's  letter 
of  April  4th.  In  addition  to  this,  the  firm  at  that  time  owed  to 
Mr.  Kemble,  agent,  for  extra  work  to  the  rolling  mill,  about 
$1700,  which  was  standing  in  an  open  account 

The  steam  engine  had  been  procured  from  Stillman,  Allen  & 
Co.,  and  the  contract  price  for  it  was  $3400.  The  note  of 
$3000  to  Stillman,  Allen  &  Co.,  mentioned  in  the  same  schedule 
of  April  4th,  was  given  towards  the  debt  for  the  steam  engine. 
At  the  dissolution,  the  firm  of  Lowber  &  Le  Roy  owed  in  ac- 
count to  Stillman,  Allen  &  Co.,  about  $2000 ;  of  which  about 
$1200  was  for  work  done  on  the  pipe  machine  and  a  hoisting 
apparatus,  $400  was  the  balance  of  the  contract  price  of  the 
steam  engine,  and  several  hundred  dollars  was  for  extra  work 
on  the  steam  engine. 

The  firm  was  at  that  time  indebted  the  sum  of  $883  68,  to 
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James  Yandenburgh,  for  building  the  foundation,  the  flue,  and 
the  other  mason  work  for  the  steam  engine. 

The  plaintiff  claimed  to  recover  for  the  amount  of  the  two 
notes  to  W.  Kemble  and  Stillman,  Allen  &  Co.,  and  the  debt  to 
Yandenburgh,  mentioned  in  his  letter  of  April  4th,  which  the 
defendant  had  agreed  to  pay  in  the  dissolution,  and  which  tho 
plaintiff  insisted  he  had  paid.  To  prove  such  payment,  he 
gave  evidence  tending  to  show  that  the  week  after  the  dssolu- 
tion,  the  defendant  declared  that  he  would  not  pay  the  same. 
He  then  read  in  evidence  an  agreement  under  seal,  dated  April 
6th,  but  executed  April  13th,  1846,  between  himself  of  the  one 
part,  and  T.  O.  Le  Roy  and  David  Smith  of  the  other  part. 
By  this  instrument,  the  plaintiff  agreed  to  manufacture  for  the 
other  parties,  (whose  firm  was  T.  O.  Le  Roy  &  Co.,)  patent  tin 
plated  lead  pipe  and  otlier  lead  pipe,  and  sheet  lead,  with  all 
the  expedition  the  machinery  and  one  set  of  hands  would 
allow,  at  prices  stipulated,  delivered  on  the  first  floor  of  the 
stores  where  the  previous  business  had  been  conducted ;  the 
manufacturing  to  be  done  in  the  basement.  He  was  to  pay 
$500  a  year  rent,  and  was  to  allow  the  use  of  his  steam  engine 
when  running,  to  elevate  goods.  He  was  not  to  manufacture 
for  any  one  else,  while  the  agreement  continued.  T.  O.  Le 
Roy  &  Co.  agreed  to  assume  the  payment  of  the  notes  and 
accounts  due  to  Kemble,  and  to  Stillman,  Allen  &  Co.,  and  the 
account  due  to  Yandenburgh  from  Lowber  d&  Le  Roy ;  to  se- 
cure them  in  which  the  plaintiff  agreed  to  mortgage  to  them  the 
engine,  boiler,  rolling  mill  and  fixtures,  for  the  sum  of  $6000, 
and  that  they  might  retain  out  of  the  sums  coming  to  him  for 
pipe  and  sheet  lead,  all  the  surplus,  after  paying  the  expenses 
of  running  the  works,  and  an  emnual  allowance  to  the  plaintiff 
for  his  personal  expenses. 

The  plaintiff  then  reiid  in  evidence  another  agreement  exe- 
cuted between  the  same  parties,  dated  May  13th,  1846,  and 
substituted  for  the  former.  It  did  not  differ  from  the  one  dated 
April  6th,  in  respect  of  the  mode  of  payment  therein  provided 
for  the  debts  of  Lowber  &  Le  Roy,  to  Stillman,  Allen  &  Co., 
W.  Kemble,  and  J.  Yandenburgh,  by  T.  O.  Le  Roy  &  Co.  ; 
and  it  recited  that  the  plaintiff  had  executed  to  the  parties  of 
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the  second  part,  T.  O.  Le  Roy  d&  Co.,  the  mortgage  for  $6000, 
on  the  steam  engine  and  boiler,  and  rolling  mill  and  fixtures, 
dated  May  6th,  1846.  By  this  agreement,  certain  other  pay- 
ments were  provided  for  out  of  the  sums  becoming  payable  to 
the  plaintiff  for  manufacturing. 

The  defendant,  on  being  called  upon,  produced  the  notes  to 
Stillman,  Allen  &  Co.,  and  W.  K^emble,  mentioned  in  the  sche- 
dule and  letter  of  April  4th,  which  appeared  to  have  been  paid. 
The  plaintiff  proved  that  those  notes  and  the  account  of  Yan- 
denburgh,  were  paid  by  T.  O.  Le  Roy  &,  Co. 

It  was  proved  that  T.  O.  Le  Roy  and  David  Smith  formed  a 
connection,  on  or  about  the  6th  of  April,  1846,  and  carried  on 
the  lead  pipe,  sheet  lead,  and  general  business  in  lead,  in  the 
same  stores  which  Lowber  &,  Le  Roy  had  occupied.  Their 
business  continued  to  the  time  of  the  trial. 

The  plaintiff  next  read  in  evidence,  a  bill  of  sale,  under  seal, 
executed  by  him  to  T.  O.  Le  Roy  6o  D.  Smith,  dated  February 
23d,  1847,  by  which  for  $10,143  43,  he  sold  to  them  the  steam 
engine  and  boiler,  and  the  rolling  mill  in  question,  with  all  the 
fixtures  and  appurtenances.    He  also  read  in  evidence  a  release 
of  the  same  date,  executed  to  him  by  T.  O.  Le  Roy  d;  D.  Smith, 
discharging  him  from  all  demands ;  also  another  release,  dated 
February  24th,  1847,  discharging  him  from  the  above  mortgage 
of  the  6th  of  May,  1846,  in  consideration  of  the  sale  of  the 
machinery,  &pC.,  to  them.    The  plaintiff  also  read  in  evidence, 
that  mortgage-,  by  which  he  mortgaged  to  T.  O.  Le  Roy  &  D. 
Smith  the  steam  engine,  rolling  mill,  and  all  their  fixtures, 
&c.,  conditioned  to  pay  $6000,  with  interest,  in  one  year  from 
date. 
The  plaintiff  then  rested  his  cause. 

The  defendant  called  as  a  witness,  David  Smith,  who  testi- 
fied that  he  was  a  clerk  of  Lowber  &  Le  Roy,  and  afterwards 
a  partner  of  T.  O.  Le  Roy.  He  produced  a  paper,  which  he 
testified  was  made  out  on  the  6th  of  April,  1 846,  by  E.  J.  Low- 
ber, plaintiffs  brother,  under  the  direction  of  the  plaintiff,  for 
the  purpose  of  showing  to  the  defendant,  what  or  how  much  of 
the  assets  of  Lowber  &  Le  Roy,  he  would  get  on  the  dissolu- 
tion.   It  was  made  at  the  defendant's  request,  by  the  plain- 
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iiSf  E.  J.  Lowber  and  the  witness ;  and  was  delivered  to  the 
defends^nt  on  the  6th  or  7th  of  April.  It  is  in  E.  J.  Lowber's 
handwriting. 

T.  O.  Le  Roy,  for  the  defendant,  also  testified  that  the  paper 
was  made  out  to  show  his  father  what  the  assets  were,  and  it 
was  made  under  the  direction  of  the  plaintiff.  Both  of  these 
witnesses  testified  to  the  effect,  that  on  the  dissolution  of  Low- 
ber d&  Le  Boy,  the  steam  engine  and  rolling  mill,  with  all  their 
fixtures  and  appurtenances,  went  to  the  defendant^  that  he 
took  possession  of  the  same  with  the  other  assets,  on  Monday, 
the  6th  of  April ;  that  within  four  or  fire  days  after,  he  sold  to 
T.  0.  Le  Roy  &  Smith  all  the  assets  of  the  late  firm,  including 
the  engine,  mill  and  fixtures  for  $10,000,  for  which  they  gave 
their  note  to  the  defendant,  and  agreed  to  pay  all  the  liabilities 
he  had  assumed ;  that  they  thereupon  continued  the  lead  busi- 
ness as  partners ;  that  soon  after  they  bought  the  engine,  rolling 
mill,  &c^  of  the  defendant,  they  sold  the  same  to  the  plaintiff 
for  $6000,  to  secure  which  he  gave  them  the  mortgage  thereon. 
And  that  they  paid  the  notes  to  W.  Eemble  and  Stillman,  Allen 
&  Co.,  and  the  account  to  Yandenburgh,  in  consequence  and  by 
reason  of  their  assumption  thereof  with  the  defendant  T.  O. 
Le  Roy  stated  that  the  losses  of  Lowber  6&  Le  Roy,  were  about 
$18,000. 

The  paper  called  the  list  of  assets,  so  produced  and  proved, 
was  read  as  follows ;  (the  plaintiff's  objection  to  the  testimony 
being  reserved :) 

"  Assets. 

"  We  have  on  hand  account  on  book  amounting  to  $22,818  81 

«           «         bills  receivable,  5760  48 

<<           <<         sheet  lead,         34  112  4  20  1432  70 

^           <'         lead  pipe,           37  492  4  60  1687  14 

old  lead,               8  066  3  60  281  96 

block  tin,        1789  23  411  47 

'<         lead  at  Cornell's,  43  666  3  76  1634    6 

»           «         1  safe,  160  00 


C(  cc 


934,166  62 


Vol.  n,  27 


SIO 
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Brought  forward,  $34,166  62 

We  have  on  hand  1  stove,  36  80 

5658  pigs  lead,  374  424  12,945  90 

machinery,  (mill  and  engine,)        5300  00 
cash,  1754  00 


ti 


u 


a 


u 


bills  payable. 
Due  April  26,  Sun  Mutual  Ins.  Co., 
«  July  25,  "  " 

«   May  20,  Stillman,  Allen  &  Ca, 
<<  Jas.  McCulIough, 
<<   June  13,  William  Kemble,  agent, 
*<  May  18,  American  Exchange  Bank, 
"      "    22,  "  « 

«  June  21,  "  " 

«  May  29,  «  « 

"  June  18,  '    "  « 

«  April  10,  "  " 

«  June  6,  " 


u 


$44,203  32 
$301  25 
55  61 
3000  00 
5767  64 
2300  00 
4000  00 
5000  00 
5000  00 
4500  00 
2000  00 
4000  00 
4000  00   39,924  52 


Deduct  item  below,  (sundry  small  bills  which  we 
have  not  been  able  to  get  in,  estimate  at) 


$14,278  82 


600  00 


$13,778  82 


It  was  testified  by  Smith  in  his  further  and  cross  examina- 
tion, that  the  note  of  $10,000,  given  to  the  defendant,  was 
subject  to  adjustment,  according  as  the  affairs  of  Lowber  &  Le 
Roy  should  wind  up.  T.  O.  Le  Roy  &  Co.  were  to  allow  him 
in  such  adjustment,  $5300  for  the  engine,  rolling  tnill  and  fix- 
tures. They  had  paid  him  one  year's  interest  on  the  $10,000. 
There  was  no  written  evidence  of  the  sale  of  these  articles  to 
them,  or  of  the  sale  by  them  to  the  plaintiff.  On  the  5th  of 
April,  an  agreement  was  drawn  up  by  Smith,  (the  terms  having 
been  directed  by  the  defendant,)  to  be  signed  by  the  plaintiff 
and  T.  O.  Le  Roy.    The  plaintiff  was  present  when  it  was 
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drawn.  It  was  afterwards  rqected  by  the  defendant,  and  was 
never  executed.  The  prices  for  manufacturing  were  objected 
to.  This  paper  was  produced,  and  was  in  its  scope  similar  to 
the  one  executed  April  13th,  as  before  stated,  except  that  there 
is  no  provision  for  pajring  the  debts  of  Lowber  &,  Le  Roy,  which 
are  specified  in  the  latter. 

An  account  rendered  by  T.  O.  Le  Roy  d&  Go.  to  the  plaintifi*, 
under  the  date  of  January  19,  1847,  was  produced.  The  first 
charges  in  it  are  the  notes  to  W.  Kemble  and  Stillman,  Allen 
&,  Go,  under  date  of  April  6th,  1846.  The  accounts  paid  to 
them  respectively  and  to  Yandenburgh,  were  charged  under 
subsequent  dates.  There  was  no  charge  in  the  account  for  the 
machinery  alleged  to  have  been  sold  to  him,  but  in  their  ledger, 
it  was  charged  to  the  plaintiff  at  $6300,  under  date  of  April 
6th,  1846.  Those  notes  were  not  charged  to  the  defendant  in 
T.  O.  Le  Roy  &,  Go.'s  books,  nor  was  the  payment  to  Yanden- 
burgh. 

Edward  J.  Lowber,  for  the  plaintiff,  testified,  that  the  paper 
called  the  list  of  assets,  was  not  made  up  under  the  plaintiff's 
direction ;  that  it  was  made  out  by  Smith  and  the  witness,  that 
Smith  might  see  whether  it  was  safe  to  give  the  defendant 
$10,000.  There  was  much  additional  testimony  on  both  sides, 
but  it  is  believed  enough  has  been  stated,  to  render  intelligible 
the  points  of  law  discussed  before  the  court. 

The  defendant's  counsel  requested  the  judge  to  charge  the 
jury  upon  certain  propositions,  substantially  as  they  are  con- 
tained in  the  points  on  the  argument. 

The  judge  then  chai^;ed  the  jury,  that  at  the  time  of  the  dis- 
solution of  the  firm  of  Lowber  &,  Le  Roy,  that  firm  owed  to 
StiUman,  Allen  6c,  Go.,  $3000,  to  WUliam  Kemble  $2300,  and 
to  Yandenburgh  $883  68.  The  plaintiff  contends,  that  by  the 
agreement  of  dissolution,  the  defendant  was  boimd  to  pay  these 
debts,  but  failed  to  do  so,  and  that  he,  the  plaintiff,  has  been 
obliged  to  pay  them. 

The  agreement  is  in  writing,  and  it  is  not  denied  that  by  its 
true  construction,  the  defendant  was  bound  to  pay  these  debts. 
It  is  contended,  however,  on  the  part  of  the  defendant,  that 
these  debts  were  paid  by  the  new  firm  of  T.  O.  Le  Roy  6c,  Co., 
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under  a  contract  between  him  and  T.  O.  Le  Roy  &  Co.,  by 
which,  in  consideration  of  his  transferring  to  ihem  certain 
assets,  including  the  engine  and  rolling  mill,  they  assumed  his 
obligation  and  undertook  to  pay  those  debts. 

The  plaintiff  contends,  that  the  mill  and  engine  became  his 
sole  property  by  the  terms  of  the  agreement  of  dissolution,  and 
that  the  debts  in  question  were  paid  by  the  firm  of  T.  O.  Le 
Roy  &  Co.,  out  of  the  property  of  the  plaintiff,  to  wit :  the 
engine  and  rolling  mill,  and  such  payment  charged  by  them  to 
the  plaintiff;  and  the  case  turns  upon  the  truth  of  the  one  or 
other  of  these  propositions. 

And  in  reference  to  the  law  bearing  on  the  questions  thus 
stated,  the  judge  gave  the  jury  the  following  instructions : 

First.  That  by  the  terms  of  the  contract,  the  property  in  the 
engine  and  mill  vested  in  the  plaintiff,  and  those  terms  being 
clear  and  free  from  any  ambiguity,  no  parol  evidence  is  compe- 
tent to  vary  it. 

Second.  That  the  statement  of  assets  cannot  affect  the  con- 
tract, unless  it  had  been  annexed  to  or  made  a  part  of  it,  by 
being  communicated  to  the  defendant  at  or  before  the  final 
making  of  the  contract 

T%ird.  That  a  payment  of  the  debts  in  question  by  T.  O.  Le 
Roy  &  Co.,  out  of  the  property  of  the  plaintiff,  if  it  was  so  made, 
was  as  effectual  to  authorize  the  plaintiff  to  recover  as  a  direct 
payment  by  himself;  and  with  these  instructions,  left  the  case 
to  the  jury  on  the  evidence.  To  which  charge  of  the  judge, 
the  counsel  for  the  defendant  excepted,  and  also  excepted, 
because  the  judge  refused  to  charge  the  jury  as  requested. 

The  jury  found  a  verdict  for  the  plaintiff  for  $6920  32,  and 
the  defendant  moves  for  a  new  trial. 

/.  W.  Oerardj  and  EL  Ketchum^  for  the  defendant,  made 
the  following  points. 

L  The  list  of  assets,  and  the  cotemporaneous  and  subsequent 
acts,  declarations,  aad  dealings  of  Lowber,  and  all  the  parties, 
show  that  on  the  dissolution,  the  steam  engine,  and  rolling  mill 
were  -to  pass  to  Jacob  Le  Roy. 

Every  probability  is  in  fovor  of  the  theory,  that  this  engine 
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and  mill,  as  part  of  the  assets  of  the  firm  of  Lowber  6c  Le  Roy, 
were  to  pass  to  the  defendant ;  from  the  large  capital  he  pat  in, 
from  the  losses  of  the  firm,  $18,000,  from  the  small  value  of  the 
assets  without  the  eogine  and  mill,  and  from  the  assumption  of 
the  debts  of  the  firm  by  the  defendant,  including  the  three  debts 
in  question. 

U.  The  judge  erred  in  excluding  in  his  charge,  the  list  of 
assets,  and  all  the  coteroporaneous  acts  and  declarations  of 
Lowber,  from  the  consideration  of  the  jury,  and  in  deciding  that 
the  letter  of  dissolution  of  the  4th  of  April,  was  free  from  all 
ambiguity,  and  that  by  it,  as  a  matter  of  fact,  the  engine  and 
mill  were  to  be  the  property  of  Lowber. 

Under  the  evidence,  that  paper  contained  a  latent  ambiguity 
as  to  the  term  "  assets,^*  which  were  to  go  to  the  defendant,  and 
what  was  the  "  macfiinery,^^  which  was  to  pass  to  the  plaintiff ; 
and  the  list,  and  other  cotemporaneous  acts  and  declarations  of 
the  plaintiff,  were  admissible  to  apply  the  contract  to  the  proper 
subject  matter.    (Chitty  on  Cont.  104  to  106.) 

The  terms  "assets"  and  "machinery,"  on  the  face  of  the 
letter  of  the  4th  of  April,  are  indefinite  and  uncertain  as  to 
the  things  that  would  pass  ;  and  Ihey  are  rendered  more  so  by 
the  evidence  that  there  were  two  sets  of  machinery,  the  old 
pipe  machinery  repaired,  which  Lowber  had  brought  in,  and 
the  engine  and  mill  which  the  firm  had  made.  The  term 
^<  machinery"  included  the  pipe  machine,  but  not  the  mill  or, 
engine. 

The  two  papers,  dated  the  4th  and  6th  of  April,  formed  but 
one  contract.  The  contract  was  not  completed  until  the  6th  of 
April,  when  the  articles  were  delivered.  The  first  was  made 
out  and  rendered  to  Mr.  Le  Roy,  to  particularize,  as  by  a  part- 
nership account  of  stock,  what  assets  were  to  pass  under  and 
be  delivered  with  the  letter  of  dissolution.  (1  Phill.  Ev.  562 ; 
Cowen  &  Hill's  Notes,  1398,  1400,  1401,  1406, 1408,  1409,  and 
1367,  1368,  1387,  139^,  1395,  1399,  1411 ;  19  Johns.  313 ;  1 
Stark.  Rep.  210 ;  12  Wend.  573 ;  4  Hill,  104 ;  Chapman  v. 
Black,  4  Bing.  N.  C.  R.  187,  193,  196.) 

III.  The  judge  should  have  submitted  the  inquiry  to  the  jury, 
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whether  the  parties  did  not  intend  that  the  letter  or  agreement 
to  dissolve  and  the  list  should  form  one  contract 

lY.  The  judge  erred  in  not  charging  the  jury  as  requested, 
that,  if  by  virtue  of  a  new  contract  of  sale  of  the  engine  and 
mill  by  T.  O.  Le  Roy  &,  Co.  to  the  plaintiff,  he,  the  plaintifl^ 
paid  these  notes  himself,  or  through  T.  O.  Le  Roy  &  Co.,  as 
the  consideration  for  the  purchase  of  those  articles,  he'cannot 
recover. 

V.  The  judge  erred  in  not  charging  the  jury  as  requested, 
that  if  they  believed  the  testimony  of  Smith  and  T.  O.  Le  Roy, 
that  the  firm  of  T.  O.  Le  Roy  &  Co.  took  the  mill  and  engine 
as  the  property  of  Jacob  Le  Roy,  then  the  moneys  paid  by  them 
in  taking  up  the  notes  were  not  paid  by  the  plaintiff. 

VL  The  verdict  is  contrary  to  law  and  evidence. 

C  (y  Conor,  for  the  plaintiff,  made  the  following  points. 

I.  The  agreement  of  dissolution,  in  plain  and  unambiguous 
language,  made  a  division  of  the  copartnership  property,  as- 
signing to  the  plaintiff  the  engine  and  rolling  mill  as  well  as  the 
other  machinery. 

1.  The  contract  was  perfect  on  the  4th  of  April,  1846. 

2.  The  exception  in  clause  fifth,  coupled  with  the  Ust  of  bilb 
payable,  and  the  fact  that  there  were  no  other  bills  payable  for 
machinery,  except  the  two  notes  in  question,  precludes  all  doubt 
that  the  words  "  all  machinery''  included  the  engine  and  rolling 
mill. 

IL  The  documentary  evidence  given  by  the  plaintiff  touching 
his  transactions  with  T.  O.  Le  Roy  &  Co.,  subsequent  to  the 
dissolution  of  Lowber  &  Le  Roy,  was  not  introduced  by  him 
to  qualify  or  explain  the  agreement  with  Jacob  Le  Roy.  It 
was  necessarily  given  to  establish  the  independent  fact,  that  he, 
the  plaintiff,  had  paid  the  notes  in  question.  The  necessity 
which  compelled  a  resort  to  this  evidence  for  such  independent 
purpose,  justified  the  resort ;  and  consequently  the  defendant 
did  not  acquire  any  greater  right  to  invoke  such  testimony  to 
explain  the  agreement,  than  he  would  have  possessed  in  case 
the  evidence  was  originally  offered  by  himself. 

III.  Under  these  circumstances,  the  paper  called  a  schedule 
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of  assets  was  not  admissible  to  contradict,  vary,  or  explain  the 
agreement. 

L  It  was  made  after  the  written  agreement  was  perfect  and 
consummated. 

2.  It  was  not  signed  by  either  party,  and  is  not  in  the  hand- 
writing of  either  party. 

3.  It  is  not  authenticated  in  any  way  as  the  act  of  either 
party. 

4  It  is  not  annexed  to  the  agreement,  and  cannot  be  con* 
nected  with  it  in  any  way,  except  by  mere  oral  evidence  of 
imputed  intentions,  not  made  apparent  by  any  thing  done,  or 
any  written  memorial. 

6.  It  is  so  yague  and  indefinite  in  its  import,  that  if  actually 
annexed  to  the  written  agreement,  the  legal  construction  would 
not  be  varied. 

lY.  The  whole  case  shows,  that  the  defence  attempted  had 
no  foundation  in  truth  or  justice. 

1.  Smith  and  T.  O.  Le  Roy  swore,  that  the  defendant  did 
not  know  what  he  was  to  receive  on  the  dissolution,  and  the 
rejected  agreement  of  April  6th  shows,  that  they  understood  the 
machinery,  including  the  steam  engine,  to  belong  to  Lowlier. 

2.  All  the  documentary  evidence  is  consistent  with  itself,  and 
supports  the  plaintifi''s  theory  of  the  case. 

3.  None  of  the  documentary  evidence  supports  the  defend- 
ant's theory,  and  most  of  it  conflicts  therewith. 

Y.  It  is  perfectly  manifest,  that  justice  has  been  done  accord- 
ing to  law ;  and  the  verdict  ought  therefore  to  be  sustained. 

Bt  the  Court.  Sandford,  J. — The  agreement  between 
the  parties,  for  the  dissolution  of  the  firm  of  Lowber  &  Le 
Roy,  the  disposition  of  its  property,  and  the  payment  of  its 
debts,  was  in  writing,  and  was  signed  and  delivered  on  the 
4th  day  of  April,  1846.  The  efibrt  on  the  part  of  the  defendant 
at  the  trial,  was  to  influence  and  control  the  efiect  of  this  agree- 
ment, by  a  writing  or  schedule  without  signature  or  authentica- 
tion, made  out  on  the  5th  of  April,  together  with  parol  evidence 
of  what  was  subsequently  agreed  upon  between  these  parties 
and  T.  O.  Le  Roy  &  Co.     The  judge,  after  receiving  the 
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testimony  provisionally,  instructed  the  jury  that  the  terms  of 
the  agreement  for  dissolution,  being  clear  and  free  from  ambi- 
guity, no  parol  evidence  was  competent  to  vary  it ;  and  that 
the  list  of  assets  could  not  affect  it,  unless  it  was  annexed  to  the 
agreement,  or  was  made  a  part  of  it  by  being  communicated  to 
the  defendant  before  the  final  making  of  the  agreement.  The 
case  turns  upon  the  soundness  of  the  judge's  construction  of  the 
terms  of  the  contract  executed  by  the  parties  ;  for  if  those  terms 
were  free  from  ambiguity,  clear  and  explicit;  no  one  questions 
that  it  was  incompetent  to  vary  or  impair  them  by  parol  evi- 
dence. 

The  proof  of  subsequent  acts,  falls  equally  within  the  well 
established  rule  excluding  oral  testimony.  Where  the  contract 
has  been  carried  into  effect,  the  acts  of  the  parties  furnish  more 
satisfactory  evidence  than  their  words,  when  the  contract  itself 
contains  a  latent  ambiguity ;  but  where  its  terms  are  clear,  such 
acts  are  inadmissible  to  vary  or  control  its  construction.  The 
defendant  relied  much  upon  Chapman  v.  Blacky  (4  Bing.  N.  C. 
187,)  which  was  the  case  of  a  lease  made  out  by  letters,  and 
there  being  great  doubt  on  the  language  of  the  letters  whether 
the  parties  had  agreed  for  a  present  demise,  or  to  draw  up  and 
execute  a  lease  at  a  future  time,  evidence  of  possession  and 
payment  of  rent  was  admitted  in  aid  of  the  construction. 
Strong  language  was  used  by  two  or  three  of  the  judges,  in  re- 
spect of  the  competency  of  acts,  as  indicative  of  intention,  but 
th3y  were  applied  to  the  strong  features  of  the  case  before 
them ;  while  one  judge,  without  referring  to  the  acts  at  all, 
found  sufficient  in  the  letters  to  construe  them  into  a  present 
demise. 

In  this,  and  in  several  other  reported  cases  in  England,  on  the 
same  question  of  a  lease  in  presently  or  an  agreement  to  lease ; 
there  is  no  conflict  with  the  rule  of  law  to  which  we  have  al- 
luded. The  evidence  was  admitted  on  the  express  ground  that 
the  instruments  in  writing  were  ambiguous,  in  respect  to  the 
subjects  to  which  they  were  applicable,  or  upon  which  the  in- 
tention of  the  parties  was  brought  to  bear. 

The  admission  of  extrinsic  evidence,  to  show  the  condition 
of  the  subjects  of  the  contract,  and  the  circumstances  under 
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which  it  was  made,  is  a  wholly  different  matter,  and  oqe  upon 
which  there  is  no  dispute  here.  Nor  was  it  seriously  contended, 
if  there  were  no  latent  ambiguity  as  to  the  terms  of  the  agree- 
ment for  dissolution  between  these  parties,  that  either  the  list 
of  assets,  or  the  subsequent  acts,  would  be  competent  to  influ- 
ence its  construction. 

We  must  therefore  ascertain  whether  there  was  any  latent 
ambiguity  in  the  agreement.  The  defendant  insists  that  the 
term  assets^  and  the  term  fnachinery^  as  used  in  the  con- 
tract, were  thus  ambiguous,  and  require  the  aid  of  the  acts  and 
declarations  of  the  parties,  in  order  to  give  them  a  sensible 
construction. 

First.  As  to  the  word  ''  assets."  This  is  equivalent  in  its 
common  acceptation  to  the  term  ''property,"  and  as  used  in 
this  instrument,  embraced  all  the  property  of  Lowber  &  Le 
Roy  which  was  not  excepted.  The  defendant  needs  no  evi- 
dence to  explain  a  word  which  plainly  gives  to  him  all  that 
the  firm  had,  save  so  far  as  it  is  controlled  by  a  clear  exception. 
The  exception  here  is  ''  the  machinery,"  and  whatever  ''  ap- 
pertains to  or  belongs  to  the  machinery." 

Second.  This  brings  us  to  the  real  point  in  controversy,  was 
there  any  latent  ambiguity  in  this  contract,  in  respect  of  what 
was  intended  by  the  word  ^  machinery  7^ 

In  its  primary  signification,  this  word  would  rather  include 
the  steam  engine  and  fixtures,  than  either  the  pipe  machine 
or  the  rolling  mill ;  the  two  latter  being  more  properly  mocAiiMt, 
and  the  former  the  combination  of  powers  to  put  them  in  mo- 
tion. The  defendant's  object,  is  however,  to  withdraw  the 
steam  engine,  as  well  as  the  rolling  mill,  from  the  operation  of 
the  term  used  in  the  contract. 

We  do  not  think  that  we  can  assume  that  a  word  of  such 
extensive  application  in  common  parlance,  as  is  the  word  ''  ma- 
chinery," is  to  be  construed  and  defined  when  used  in  a  con- 
tract, with  the  nicety  of  the  lexicographers.  And  we  must 
haTe  recourse  to  the  facts  and  circumstances  upon  which  the 
contract  was  made,  in  order  to  apply  its  terms  to  the  objects  of 
the  contract.  In  applying  it  to  those  circumstances,  the  popular 
meaning  of  the  terms  must  govern,  when  it  is  not  inferrible 
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from  the  contract  or  its  subject  matter,  that  ihey  were  used  in 
some  technical  or  other  sense. 

When  Lowber  &  Le  Roy  dissolved,  they  had  assets  of  all 
the  kinds  enumerated  in  this  agreement,  and  they  were  indebt- 
ed for  the  debts  therein  enumerated,  besides  the  accounts  for 
extra  work  on  the  engine  and  rolling  mill.  The  assets,  which 
one  or  the  other  of  the  parties  insists  constituted  the  machinery, 
were  first,  the  pipe  machine,  second  the  steam  engine,  and  third 
the  rolling  mill.  The  pipe  machine  was  the  plaintiff's  before 
the  partnership.  It  was  incumbered  to  its  full  value,  so  that  it 
was  of  no  particular  advantage  for  any  one  to  take,  except  for 
immediate  use.  There  was  no  claim  for  or  upon  it,  against  the 
firm,  by  way  of  note  or  obligation ;  but  there  was  an  account 
against  the  firm  for  repairs  done  upon  it  by  Stillman,  Allen  & 
Co.,  to  the  amount  of  about  $1200. 

The  steam  engine  was  new,  and  so  far  as  it  appears,  worth 
all  it  had  cost.  The  firm  owed  its  entire^  cost,  of  which  $3000 
was  in  a  note  to  Stillman,  Allen  &  Co. ;  and  $400  of  the  con- 
tract price,  with  about  the  same  amount  for  extra  work,  was 
due  to  that  firm  in  an  open  account.  The  rolling  mill  was  also 
new,  and  had  never  been  used.  The  firm  owed  its  whole  cost 
to  Mr.  Kemble  as  agent  for  the  West  Point  Foundry,  of  which 
$2300  stood  in  their  note  to  Mr.  E.,  and  the  extra  work,  about 
$1700,  in  an  open  account. 

Now  by  the  first  stipulation  in  the  contract,  the  defendant  was 
to  pay  all  the  outstanding  notes  against  Lowber  &  Le  Roy.  Of 
course  he  was  to  pay  the  note  of  $3000,  given  in  part  payment 
of  the  steam  engine  ;  and  the  note  of  $2300,  given  for  the  roll- 
ing mill,  exclusive  of  the  extra  work.  By  the  third  stipulation 
he  was  to  have  all  the  assets,  <<  not  appertaining  or  belonging 
to  the  machinery." 

By  the  fifth  stipulation,  the  plaintiff  was  to  take  "  all  the 
machinery  and  such  things  belonging  thereto"  then  on  hand, 
and  he  was  to  pay  all  claims  yet  due  thereon  except  such  as 
were  mentioned  in  the  schedule  of  bills  payable.  The  only 
claims  of  the  kind  mentioned  in  the  schedule,  were  the  notes 
to  Kemble  for  $2300,  and  to  ^tillman,  Allen  &  Co.  for  $3000. 
Finally,  the  plaintiff,  for  the  security  of  the  firm  that  he  would 
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pay  the  debts  he  assumed,  was  to  give  the  defendant  security 
upon  the  machinery  he  was  to  take. 

Now  applying  these  terms  to  the  actual  condition  of  things, 
and  is  there  any  room  for  a  doubt  as  to  what  was  intended  by 
the  word  "  machinery  ?"  Can  it  be  answered  by  the  pipe  ma- 
chine, excluding  the  other  two  ? 

The  plaintiff  was  to  pay  all  claims  due  on  the  machinery, 
except  the  bills  in  the  schedule.  But  there  was  no  bill  or  de- 
mand in  ihe  schedule  which  had  ever  been  a  claim  upon,  or  in 
any  mode  grew  out  of  the  pipe  machine.  So  that  this  lang^uage 
could  not  be  applied  to  the  pipe  machine  at  all.  How  does  it 
apply  to  the  two  others  ?  It  is  obvious  that  the  application  is 
perfect.  There  was  a  claim  due  and  mentioned  in  the  schedule, 
on  the  steam  engine ;  there  was  a  like  claim  mentioned  in  the 
schedule  and  due  on  the  rolling  mill.  Thus  one  of  the  most 
important  clauses  of  the  contract,  is  made  senseless  by  restrict- 
ing the  word  ^  machinery"  to  the  pipe  machine,  while  it  has 
full  scope  and  bearing  when  extended  to  the  other  two  articles 
in  dispute. 

Take  the  next  provision.  The  plaintiff  was  to  pay  the 
claims  due  on  the  machinery  he  was  to  take,  except  the  two 
notes.  There  were  such  claims  due  on  all  three  of  the  ma- 
chines, (if  we  may  so  class  them,)  and  thus  the  stipulation  has 
full  effect  to  provide  for  nearly  $4000  of  accounts  due  for  extra 
and  other  work  on  those  machines.  But  if  we  exclude  the 
steam  engine  and  rolling  mill,  there  remain  more  than  $2600  of 
accounts  for  work  done  on  them,  for  the  payment  of  which 
there  is  no  provision  in  the  dissolution  ;  for  the  defendant  bound 
himself  to  pay  only  the  scheduled  debts,  and  these  are  not 
scheduled ;  and  the  plaintiff  was  not  to  pay  any  claims  except 
on  the  machinery  that  he  took.  Thus  if  "  machinery*'  included 
all  the  three  machines,  the  fifth  article  is  full  of  meanuig  and 
every  word  of  it  applies  to  an  existing  object ;  if  it  did  not  in- 
clude all  three,  the  article  is  senseless,  and  the  whole  agreement 
defective  in  omitting  to  provide  for  what  it  professed  to  em- 
brace. 

The  sixth  stipulation,  it  is  urged,  shows  a  different  meaning, 
in  the  expression,  <^  machinery  I  am  to  take ;"  that  this  shows 
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there  was  machinery  which  the  plaintiff  was  not  to  take.  We 
do  not  think  such  an  inference  is  legitimate  from  the  language 
used ;  and  when  the  stipulation  is  considered  in  the  construc- 
tion which  the  defendant  desires  to  put  upon  the  word  <'  ma- 
chinery," it  leads  to  a  very  different  conclusion.  If  that  con- 
struction be  correct,  the  plaintiff  was  liable  to  pay  merely  the 
$1200,  due  to  Stillman,  Allen  ic  Co.  for  repairs  &c.,  on  the  pipe 
machine ;  and  he  was  to  make  the  defendant  secure  that  he 
would  pay  it,  by  a  mortgage  on  the  pipe  machine.  In  other 
words,  for  the  sake  of  obtaining  a  machine  mortgaged  for  all 
it  was  worth,  the  plaintiff  was  to  pay  $1200 ;  and  the  defend- 
ant was  gravely  to  take  security  on  the  same  incumbered  ma- 
chine that  he  would  pay  it  punctually. 

There  is  no  such  absurd  consequence,  if  we  consider  the 
term  ^^  machinery"  as  embracing  all  three  of  the  articles  in 
question.  The  sixth  stipulation,  as  well  as  the  others,  then  be- 
comes sensible  and  operative  upon  existing  things  and  circum- 
stances. 

Upon  the  whole,  after  a  careful  examination  of  this  instru- 
ment, in  connection  with  the  state  of  things  actually  existing 
and  upon  which  it  professed  to  operate,  we  cannot  find  a  sha- 
dow of  ambiguity  in  its  terms.  The  word  ''  machinery,"  in  its 
popular  sense,  would  probably  embrace  engine  and  rolling  mill, 
as  well  as  the  pipe  machine ;  and  as  used  in  this  agreement,  it 
cannot  mean  any  less  than  the  three. 

We  were  much  pressed  with  the  extreme  improbability  of 
the  defendant's  making  such  a  contract,  as  he  did  make,  upon 
this  construction  of  the  agreement  for  dissolution.  As  to  this, 
we  cannot  tell  how  anxious  the  defendant  was  to  put  an  end  to 
the  partnership,  nor  what  other  motive  may  have  influenced 
him.  The  folly  or  the  wisdom  of  the  contract,  as  one  or  ano- 
ther construction  might  be  placed  upon  its  terms,  would  be  a 
dangerous  element  to  introduce  into  the  interpretation  of  agree- 
ments. It  suffices  for  this  case,  that  whatever  were  the  vieiirs 
of  the  parties,  they  have  expressed  their  agreement  in  terms  too 
plain  to  be  doubted  or  misunderstood. 

As  the  list  of  €useis  was  not  made  until  the  agreement  for 
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dissolution  was  complete  and  perfect,  the  judge  was  correct  in 
excluding  it  from  the  consideration  of  the  jury. 

The  conflicting  testimony  of  the  subsequent  acts  and  parol 
agreements  of  the  parties,  had  much  less  to  recommend  it  than 
the  list  of  assets ;  and  its  exclusion  with  the  latter  was  a  mat- 
ter of  course. 

The  defendant  makes  a  further  point,  that  if  by  virtue  of  a 

ft  

new  contract  of  sale  of  the  engine  and  rolling  mill  by  T.  O. 
Le  Roy  &  Co.  to  the  plaintifi*,  the  latter  paid  the  demands  in 
question  himself  or  through  that  firm,  as  the  consideration  for 
the  purchase  of  those  articles,  he  cannot  recover. 

This  consequence  would  not  necessarily  follow  from  such  a 
sale  as  was  supposed,  because  the  defendant  is  not  connected 
with  it ;  and  if  the  plaintiff  chose  to  pay  these  demands,  and 
at  the  same  time  and  in  the  same  transaction  buy  his  own  prop- 
erty of  T.  O.  Le  Roy  &,  Co.,  it  would  still  be  money  paid  for 
the  defendant.  But  the  conclusive  answer  to  the  point  is,  that 
the  plaintiff  having  become  the  owner  of  the  mill  and  engine 
by  the  dissolution  agreement,  must  be  assumed  to  have  first 
sold  them  to  Le  Roy  Sc  Co.,  or  to  some  person  from  whom  they 
bought,  before  there  could  be  a  sale  to  him  by  that  firm.  Nor 
would  it  alter  the  case,  if  T.  O.  Le  Roy  &  Co.  took  the  mill 
and  engine  as  the  property  of  the  defendant ;  so  long  as  it  was 
in  fact  the  plaintiff's  property  and  was  used  to  pay  the  defend- 
ant's debt  The  controlling  feature  in  the  cause,  is  the  effect  of 
the  agreement  for  the  dissolution  ;  and  as  we  have  been  unable 
to  go  behind  what  we  conceive  to  be  its  plain  and  explicit 
terms,  awarding  the  engine  and  mill  to  the  plaintiff;  the  defence 
is  at  an  end. 

Motion  for  new  trial  denied. 
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Carter  v.  Dallimore  and  others. 


The  marine  court,  althongh  for  some  parposes  a  court  of  record,  is  not  authorized 
to  giTO  a  judgment  upon  a  default,  without  proof  of  the  plaintiff's  demand. 

Although  the  appellate  court  will  not  weigh  the  oFidence  below  so  as  to  revene  if 
it  merely  prepooderatea  against  the  judgment ;  a  material  defect  of  proof  is  fiUal 
to  the  judgment  below. 
No?.  18th  ;  Deo.  9th,  1848. 


Appeal  from  a  judgment  rendered  against  the  defendants  in 
the  marine  court.  The  matters  involved  appear  sufficiently  in 
fhe  opinion  of  the  court. 

S.  P.  Nash,  for  the  appellants. 

0.  W.  Sturtevanty  for  the  respondent. 

By  the  Court.  Sandford,  J. — The  evidence  in  the  court 
below,  was  entirely  insufficient  to  warrant  a  judgment  against 
the  defendants.  It  is  however  contended  by  the  plaintiff,  that 
the  default  of  the  defendants  to  appear,  dispensed  with  full 
proof;  and  that  this  court  will  not  weigh  the  evidence. 

1.  As  to  the  latter  point,  we  are  required  by  the  code,  to  give 
judgment  according  to  the  justice  of  the  case.  (Section  317.) 
The  principle  laid  down  in  Stryker  v.  Bergen^  (16  Wend.  490,) 
is  therefore  applicable  ;  and  a  material  defect  of  proof  is  fatal 
to  the  judgment  below. 

2.  The  marine  court,  although  for  some  purposes  a  court  of 
record,  is  not  authorized  to  give  a  judgment  upon  a  default, 
without  proof  of  the  plaintiff's  demand.  The  statute  creating 
the  court  provides,  (2  R.  L.  386,  §  122,)  that  upon  the  return  of 
a  summons  served,  the  court  shall  proceed  to  hear  and  examine 
the  proofs  and  allegations  of  the  parties.  No  distinction  is 
made  between  cases  in  which  the  defendant  appears,  and  those 
in  which  he  makes  default.    The  court,  in  all  alike,  is  to  hear 
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and  examine  the  proofs,  and  give  judgment  thereon  agreeable 
to  law  and  equity. 

So  in  the  statute  relative  to  courts  held  by  justices  of  the 
peace,  (2  R.  S.  242,  i  92,)  whenever  the  defendant  neglects  to 
appear,  on  personal  service  of  the  summons,  the  justice  is  to 
proceed  and  must  hear  the  proofs  and  allegations  of  the  plain^ 
tiff,  and  determine  the  same  according  to  law  and  equity. 

The  same  provision  has  been  embraced  in  every  act  for  the 
recovery  of  small  debts  from  1787  to  the  revised  statutes,  and 
in  the  same  language,  except  that  in  the  acts  prior  to  the  revised 
statutes,  the  justice  was  directed  to  hear  the  proofs,  d;c.,  of  the 
parties.  And  under  those  statutes,  while  the  supreme  court 
exercised  a  direct  appellate  jurisdiction,  it  uniformly  reversed, 
where  there  was  a  defect  of  proof,  or  where  the  recovery  was 
for  a  different  cause  of  action  from  that  declared  upon.  Some 
of  the  prominent  cases  are  cited  by  Bronson,  J.  in  16  Wend. 
491,  and  they  are  very  numerous. 

It  suffices  to  say  that  they  establish  most  fully,  that  the  de- 
fault of  the  defendant  to  appear,  concedes  nothing  in  favor  of 
the  plaintiff's  demand,  and  that  his  claim  must  be  sustained  by 
proof. 

Judgment  set  aside  and  new  trial  ordered  in  the  court  be- 
low. 


Parker  v.  Ellis  and  others. 

Where  a  debt  is  contraeted  by  several  persons,  for  a  common  purpose*  and  one  of 
them  pays  the  whole  debt,  he  may  soe  each  of  the  others  separately  at  law,  for 
his  aliqaot.share  of  the  debt ;  but  he  cannot  single  oat  s  part  of  the  number  and 
maintain  a  joint  action  against  them- 
In  equity,  however,  if  either  of  the  joint  debtors  is  insolvent,  he  who  has  paid  the 
debt  has  likewise  a  claim  against  each  of  those  who  are  solvent,  to  pay  the  pro** 
portion  which  they  ought,  respectively,  to  bear  of  the  loss  arising  from  snoh 
>Ivency. 
Nov.  93 ;  Dec.  9,  1848. 


224  CASES  IN  THE  SUPERIOR  COURT. 

Parker  ▼.  Ellii. 


This  was  an  appeal  by  the  plaiotiff  from  a  judgment  wa^ 
dered  by  an  assistant  justice  of  the  city  of  New  York.  The 
action  was  brought  by  the  plaintiff,  who  was  the  captain  of  the 
<<  Union  Rifle  Company,'^  against  the  defendants,  who  were 
members  of  the  company,  to  recover  the  sum  of  $24  32,  being 
moneys  paid  by  the  plaintiff  for  the  use  of  the  company.  The 
defendant  Ellis,  was  lieutenant  of  the  company;  Gilhoolyi 
another  defendant,  was  treasurer ;  and  Ballon,  the  third  defen- 
dant, was  a  private  therein.  There  were  also  some  twenty 
other  members.  A  bill  was  introduced  in  evidence,  and  proved, 
rendered  by  the  New  York  Oas  Light  Company  to  the  plaintifl^ 
for  gas  furnished  the  drill  room  of  the  company.  The  bill  was 
made  out  against  the  plaintiff,  and  was  paid  by  him.  The 
plaintiff  proposed  to  prove  by  members  of  the  company,  that 
the  defendants  were  also  members  of  the  company  during  the 
time  the  gas  was  furnished.  The  defendant's  counsel  objected 
to  their  testimony,  on  the  ground  of  their  incompetency.  The 
witnesses  were  then  released,  and  testified  that  the  defendants 
were  members  of  the  company.  The  defendants  moved  for  a 
nonsuit  on  the  grounds,  that  the  payment  of  the  bill  was  volun- 
tary on  the  part  of  the  plaintiff;  that  no  joint  liability  by  the 
defendants  to  the  plaintiff  was  proved ;  that  the  parties,  being 
all  members  of  the  same  company,  an  action  at  law  could  not 
be  maintained  by  one  against  the  others,  or  any  portion  of  the 
others ;  that  the  release  to  the  plaintiff's  witnesses  discharged 
the  action ;  and  that  the  plaintiff  should  have  produced  the 
Roll  Book  of  the  company,  as  the  only  proper  evidence  to  show 
who  were  members.  The  justice  rendered  a  judgment  of  noa* 
suit. 

P.  J.  Joctchimssen,  for  the  plaintiff  in  error. 

F,  Bymey  for  the  defendants  in  error. 

Br  THE  Court.  Yanderpoel,  J. — It  does  not  appear  from 
the  return,  that  the  plaintiff  contracted  on  his  own  behalf  ex- 
clusively for  the  gas  for  which  he  paid,  and  on  the  strength  of 
which  payment  he  brought  this  action  before  the  justice.    The 
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evidence  is,  that  there  were  at  least  twenty  members  of  the  com- 
pany, besides  the  three  parties  to  the  suit  llie  defendant  Ellis 
was  lientenanty  Gilhooly  treasurer,  and  Ballon  a  private.  Two 
questions  arise : 

1st.  Can  the  plaintiff  maintain  any  action  against  the  defen* 
dants,  or  either  of  them  ? 

2d.  Can  he  single  out  these  three,  and  maintain  a  joint  action 
against  them ;  or  must  he  sue  each  separately  ? 

It  does  not  appear  that  the  plaintiff,  when  he  made  the  pay- 
ment, required  any  subrogation ;  still  he  is  not  wholly  remedi- 
less. I  have  not  found  in  any  common  law  compiler  or  com- 
mentator so  clear,  full  and  satisfactory  an  exposition  of  the  rule 
which  is  to  govern  cases  of  this  description,  as  is  to  be  found  in 
Pothier.  (1  Poth.  on  Ob.  146,  Phil.  Ed.  of  18S4.)  He  says, 
that  although  a  debtor  in  solido  has  omitted,  at  the  time  of 
payment,  to  require  a  subrogation,  he  is  not,  therefore,  destitute 
of  all  redress,  but  has  on  his  own  account,  an  action  against 
each  of  his  co-debtors  for  the  repetition  of  their  several  propor- 
tions ;  that  when  the  debt  is  contracted  by  several  persons  for 
a  commcm  affair,  the  debtor  who  has  paid  the  whole  has  against 
each  of  the  others,  the  action  pro  aoeco.  He  has  this  action 
against  each  of  them  for  the  share  which  they  respectively  had 
in  the  common  subject,  which  is  the  foundation  of  the  debt 
This  is  the  rule  of  the  common  law  also.  In  equity,  however, 
if  any  one  is  insolvent,  he  who  has  paid  the  whole,  has  like- 
xvise  a  claim  against  each  of  those  who  are  solvent,  to  pay  the 
proportion  which  they  ought,  respectively,  to  bear  of  the  loss 
arising  from  such  insolvency ;  for,  as  Pothier  jusdy  remarks, 
insolvency  of  any  one  is  a  loss  to  the  body  at  large,  which 
ought  consequently  to  &11  upon  each  of  the  members  in  propor- 
tion to  his  share. 

The  case  of  Cowett,  Adfnir.  v.  Edwards,  (2  Bos.  &  Pul.  268,) 
has  a  direct  bearing  upon  the  present  case.  John  Cowell,  the 
plaintiff's  intestate,  having  entered  into  a  joint  and  several 
bond  with  seven  other  persons,  two  of  whom  were  principals, 
and  five  others,  as  well  as  himself,  sureties,  was,  together  with 
his  co-sureties,  called  upon  to  pay  the  sum  engaged  for.  The 
defendant  and  two  of  the  other  sureties,  paid  each  a  part  of  that 
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sum,  but  the  plaintiff's  intestate  paid  the  residue.  Upon  this, 
the  plaintiff,  considering  the  defendant  and  one  of  the  two 
sureties  who  had  already  contributed,  as  the  only  solvent  sure- 
ties, called  upon  them  to  pay  their  proportion,  and  then  brought 
his  action  to  recover  from  the  defendant  such  a  sum  of  money 
as,  when  added  to  what  had  already  been  paid  by  him,  would 
make  up  one  third  of  the  whole  sum  paid  to  the  obligees,  de- 
ducting only  what  had  been  contributed  by  the  fourth  surety, 
not  called  upon  in  that  suit  Lord  Eldon,  Ch.  J.,  said  that  he 
had  conversed  with  Lord  Eenyon  on  this  subject,  who  was  also 
of  opinion  that  no  more  than  an  aliquot  part  of  the  whole,  (one 
sixth,)  regard  being  had  to  the  number  of  co-sureties,  could  be 
recovered  at  law  by  the  defendant,  though  if  the  insolvency  of 
all  the  other  parties  were  made  out,  a  larger  proportion  might 
be  recovered  in  a  court  of  equity.  In  Child  v.  Mosely^  (8  T. 
R.  614,)  Lord  Eenyon  speaks  approvingly  of  a  case  in  Roue's 
Abridgment,  where  a  party  met  to  dine  at  a  tavern,  and  after 
dinner,  all  but  one  of  them  went  away  without  paying  their 
quota  of  the  reckoning,  and  that  one  paid  for  all  the  rest ;  and 
it  was  held,  that  he  might  recover  from  the  others  their  aliquot 
proportions.  If  each  party  is  liable  for  his  aliquot  proportion, 
no  joint  promise  to  the  plaintiff  here  can  be  implied,  so  as  to 
enable  him  to  maintain  a  joint  action  against  three  of  the  twenty 
odd  members  of  the  company.  Each  is  liable  for  his  propor- 
tion. The  plaintiff  surely  cannot  on  any  principle,  recover  the 
whole  from  those  three,  with  the  exception  of  his  own  share. 
If  he  can  recover  the  shares  of  three  in  a  joint  action,  he  may 
in  other  suits,  join  two,  three,  or  four,  at  his  option,  a  proceeding 
which  would  be  wholly  inconsistent  with  the  most  familiar 
principles  of  the  common  law.  We  are  of  opinion  that  the 
justice  very  properly  gave  judgment  for  the  defendants. 

Judgment  affirmed. 
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Partridge  and  Goold  v.  Thater  and  Truesdale. 

Where  «  rammona  in  the  marine  court  required  the  defendants  to  anawer  in  a  plea 
far  goods  scJd  to  the  defendants,  damage  fifty  doUais,  the  plaintiffi  cannot  take 
jndgment  by  defanlt  for  more  than  fifty  doUan.  If  they  do,  the  jodgment  will 
be  reversed. 

The  code  of  procedore  regulating  appeals  from  the  marine  comt,  in  eflbet  reqniree 
the  appellant  to  state  the  substance  of  the  proceedings  below,  where  the  alleged 
error  consists  of  those ;  and  the  substance  of  the  testimony  when  the  latter  bears 
upon  the  question  sought  to  be  rcTiewed.  Where  the  whole  reliance  of  the  ap- 
pellant is  upon  an  error  which  canot  be  remedied  or  affected  by  the  testimony,  it 
is  not  necessary  in  his  affidavit  to  set  forth  the  OTidenoe. 
Not.  37  ;  Dec.  9, 1848. 

The  defendants  appealed  from  a  judgment  of  the  marine 
court  taken  against  them  by  default,  they  not  having  appeared 
before  that  court  The  questions  raised  are  stated  in  the  opi- 
nion of  the  court 

H.  R.  Pierson,  for  the  appellants. 

G.  BradshaWy  for  the  respondents. 

By  the  Court.  Sandford,  J. — ^In  this  case,  the  judgment 
upon  a  default  of  the  defendants  below,  was  taken  for  $91  60, 
damages,  on  a  summons  which  required  them  to  answer  to  the 
plaintiffs  in  a  plea  or  complaint  for  goods  sold  and  delivered 
and  for  rent,  to  their  damage  of  fifty  dollars. 

The  act  creating  the  marine  court,  (2  R.  L.  383,  }  113,)  pre- 
scribes the  form  of  the  summons  to  be  issued  out  of  that  court ; 
and  among  other  things,  it  is  to  contain  the  nature  or  cause  of 
action,  and  the  sum  demanded.  The  insertion  of  the  amount 
of  damages,  therefore,  was  not  a  mere  form,  which  might  be 
observed  or  disregarded,  without  prejudice  to  the  rights  of  the 
parties.  As  the  statute  required  it,  the  defendants  were  at  li- 
berty to  rely  upon  the  statement  as  being  truly  made.  If  they 
had  no  defence  to  the  claim  thus  made,  it  was  unnecessary  for 
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them  to  attend  the  court,  either  to  make  a  show  of  defence  or 
to  confess  the  action. 

In  courts  of  record,  the  plaintiff  could  not  take  judgment 
upon  a  verdict,  much  less  upon  a  default,  for  a  greater  sum  than 
that  stated  in  his  declaration.  The  reason  is  much  stronger 
for  restricting  him  to  the  damages  claimed  in  this  process, 
where  the  statute  makes  it  incumbent  on  him  to  set  forth  the 
simi  demanded. 

Ft  does  not  relieve  the  plaintiff,  to  show  that  the  error  arose 
from  the  inadvertence  of  the  clerk  of  the  court  below.  The 
defendants  relied  on  the  process,  and  it  makes  no  difference  how 
the  mistake  occurred,  so  long  as  it  is  not  pretended  that  they 
knew  it  was  a  mistake. 

The  judgment  below  was,  on  this  ground,  clearly  erroneous. 

Tt  is  claimed  nevertheless,  that  the  merits  being  wholly  with 
the  plaintiffs,  this  court,  in  giving  <<  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  merits,"  {Code  of  Procedure^  §  317;) 
should  affirm  the  judgment. 

,  The  difficulty  is  that  we  cannot  know  what  are  the  merits  of 
the  case  beyond  the  $60. 

The  defendants  have  had  no  opportunity  to  be  beard  in  their 
defence,  as  to  the  surplus  beyond  that  sum.  The  testimony  be- 
fore the  court  below,  was  sufficient  to  establish  the  plaintiflb 
demand  for  the  account  recovered,  unless  it  could  be  contro- 
verted ;  but  we  cannot  know,  on  this  record,  whether  there  was 
a  defence  or  not.  We  can  see  that  there  was  none  to  the  ex« 
tent  of  fifty  dollars ;  beyond  that,  we  have  no  legal  information 
on  the  subject. 

An  objection  to  the  entire  appeal,  is  taken  on  the  ground  that 
the  affidavit  on  which  it  was  founded,  omits  to  set  forth  the 
substance  of  the  testimony  in  the  court  below,  as  is  required  by 
section  303  of  the  code. 

This  objection  should  have  been  taken  by  a  motion  to  dismiss 
the  appeal ;  and  not  upon  the  argument  of  the  cause.  We 
think  also,  it  is  unfounded.  Where  the  appellant  relies  upon 
any  point  arising  upon  the  testimony  below,  he  must  undoubt- 
edly set  forth  its  substance.    But  where  his  whole  reliance  is 
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upon  an  error  which  does  not  grow  out  of  the  testimony,  and 
which  no  possible  state  of  the  eyidence  below  could  remedy, 
it  cannot  be  necessary  for  him,  in  addition  to  such  point,  to  set 
forth  the  evidence  which  was  given.  The  statute,  in  its  true 
construction,  requires  the  appellant  to  state  the  substance  of 
the  proceedings,  where  the  alleged  error  consists  in  them ;  and 
of  the  testimony,  when  the  latter  bears  upon  the  question  sought 
to  be  presented  to  the  appellate  court.  It  does  not  require  both, 
when  the  error  is  founded  solely  upon  the  one  or  the  other. 

We  were  at  first  inclined  to  direct  a  new  trial,  on  pajrment  of 
costs ;  but  it  would  be  necessary  to  amend  the  summons  and 
allow  the  defendants  to  plead,  before  a  trial  could  be  had ;  and 
upon  the  whole,  we  think  it  better  for  the  plaintiffs  to  begin 
anew. 

Judgment  reversed. 


Williams  and  Rat  v.  Price. 

The  flammoiw  hi  the  marine  and  jaatioe't  oourU,  is  not  la  Ha  fonn,  forernad  by 

the  proTiiions  of  the  code  of  procedara. 
The  pieadingB  in  thoae  courts  may  be  oraU  and  therefore  the  provision  of  the 

code  of  procedure  requiring  pleadings  to  be  verified  does  not  apply  to  those 

eonrta. 
Not.  16  ;  Pec.  9»  1848. 

Appeal  by  the  defendant  from  a  judgment  rendered  against 
him  in  one  of  the  assistant  justice's  courts.  The  questions  de- 
cided are  stated  in  the  opinion  of  the  court 

£1.  C.  Oray^  for  the  appellant 

JL  H.  Applegaie^  for  the  respondents. 

Bit  the  Court.    Sandford,  J. — ^The  appellant  has  made 
several  points,  which  are  wholly  unfounded. 
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1.  The  summons,  it  is  said,  did  not  state  the  cause  of  action, 
as  required  by  the  code  of  procedure. 

2.  The  complaint  is  defective  for  the  want  of  a  verification. 
As  to  both  of  these  points,  the  answer  is,  that  the  code  of 

procedure  has  no  application  to  the  summons,  nor  to  the  decla- 
ration in  the  matter  alleged  as  error.  The  last  eight  titles  of 
the  second  part  of  the  code,  do  not  relate  to  actions  in  the  ma- 
rine court  or  in  the  justice's  courts ;  except  so  far  as  certain 
sections  and  provisions  are  made  applicable  in  express  terms, 
in  the  other  titles.  (See  Code,  §  8.)  Thus  by  §  61,  the  provi- 
sions of  the  sections  from  48  to  57  inclusive,  relating  to  forms 
of  action,  to  pleadings,  &c.,  are  made  to  apply  to  the  courts, 
embraced  in  title  7th  of  part  first,  which  title  includes  the  ma- 
rine and  justice's  courts.  And  section  67  extends  the  provisions 
of  the  whole  act,  respecting  the  forms  of  actions,  pleadings,  the 
rules  of  evidence,  and  the  time  of  commencing  actions,  to 
courts  of  justices  of  the  peace,  except  that  the  pleadings  may 
be  oral,  and  made  at  the  same  time  as  if  the  act  had  not  been 
passed. 

The  effect  of  these  provisions  is,  that  the  summons  in  the 
marine  and  justices  courts  is  not  governed  by  the  code  at 
all,  in  its  form ;  and  the  pleadings  may  be  as  before,  oral,  and 
even  more  liberally  construed.  It  was  always  requisite  in  the 
marine  court  to  state  in  the  summons,  "  the  nature  or  cause  of 
action."    (2  R.  L.  384,  §  113.) 

The  provision  in  the  code  for  verifying  pleadings,  is  incapable 
of  being  applied  to  oral  pleadings.  It  is  only  those  subscribed 
by  the  party,  that  are  to  be  verified ;  and  the  oath  of  a  party 
to  his  verbal  declaration  or  answer,  would  be  idle  in  the  ex- 
treme. 

We  think  there  was  no  error  in  the  summons  or  proceedings 
in  the  court  below ;  and  it  is  unnecessary  to  inquire  how  far 
the  defendant  waived  the  supposed  errors,  by  pleading  and  go- 
ing to  trial. 

On  the  merits,  we  must  direct  a  new  trial,  without  costs  to 
either  party,  in  this  court. 
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QttiCK  V.  KEBLBR.(a) 

A  JBdgment  creditor  whoM  czecation  was  iMiiad  and  letnnied  ooMtiified  before 
the  code  of  procedara,  may,  without  fint  obtaining  leaTO  of  the  conrt  in  which 
Iha  judgment  was  recovaiad,  proceed  against  hie  debtor  by  a  complaint  in  the 
natare  of  a  creditor'a  bill. 

The  ni]ee  of  court  requiring  certain  allegations  to  be  contained  in  a  creditor's  bill, 
are  superseded  by  the  code  which  declares  what  shall  be  stated  in  the  complaint. 
If  the  plaintiff  comply  therewith,  and  set  forth  the  matters  which  by  the  rsvised 
statutes  were  a  pre- requisite  to  the  filing  of  the  bill,  it  is  sufficient. 
Dec.  4;  Dec  9,  1848. 

Demurrer  to  a  complaint,  in  the  nature  of  a  bill  under  the 
former  practice,  by  a  judgment  and  execution  creditor,  to  reach 
the  debtor's  equitable  interests,  things  in  action,  and  effects. 
The  defendant  demurred  to  the  complaint  on  the  grounds,  1. 
That  the  court  had  no  jurisdiction,  it  being  an  action  on  a 
judgment,  brought  without  leave  of  the  court  2.  The  com- 
plaint does  not  state  that  the  plaintiff  knows  or  has  reason  to 
believe,  the  defendant  has  equitable  interests,  &c.,  of  the  value 
of  $100  and  more,  exclusive  of  all  prior  just  claims  thereon, 
which  the  plaintiff  has  been  unable  to  discover  and  reach  by 
execution  on  such  judgment.  3.  The  facts  stated,  are  not  suffi- 
cient to  constitute  a  cause  of  action. 

^.  Sayre^  for  the  defendant,  cited  sections  64,  343,  388,  of 
the  Code  of  Procedure ;  Commissioners  of  Practice  Report,  1848, 
page  201 ;  Laws  of  1848,  p.  666,  §  2,  subd.  2 ;  Supreme  Court 
Equity  Rules,  131 ;  3  Paige,  606. 

W.  C.  Betts,  for  the  plaintiff. 

Sandford,  J. — This  demurrer  presents  the  question  whether 
since  the  code  of  procedure  went  into  effect,  a  judgment  credi- 


(a>   Belore  SAJCi>fou>i  J.,  at  special  term,  decided  after  adTieement  with  his 
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tor  is  at  liberty  to  proceed  by  a  complaint,  in  the  nature  of  a 
creditor's  bill,  where  his  execution  was  issued  and  returned 
unsatisfied,  before  the  code.  All  the  justices  of  this  court  have 
acted  upon  the  assumption,  that  the  creditor  may  thus  proceed ; 
but  in  consequence  of  the  formal  argument  in  this  case,  I  have 
consulted  with  my  associates,  and  will  now  announce  the  con- 
clusion in  which  we  all  concur. 

The  sixty-fourth  section  of  the  code  is  relied  upon  as  cutting 
off  the  remedy  sought  by  this  suit  It  provides  that  no  action 
shall  be  brought  upon  a  judgment  rendered  in  any  court  of  this 
state,  between  the  same  parties,  without  leave  of  the  court,  &c. 
The  exceptions  need  not  be  noticed  for  my  present  purpose. 
This  suit  is  undoubtedly  an  "  action,"  within  the  definition  of 
the  code. 

The  substituted  remedy  for  the  former  creditor's  suit,  which 
is  found  in  chapter  2  of  title  9  of  the  second  part,  is  made  ap- 
plicable to  executions  thereafter  issued  on  judgments  and 
decrees  recovered  prior  to  the  code,  by  the  "Act  to  facilitate 
the  determination  of  existing  suits  in  the  courts  of  this  state." 
(Laws  of  1848,  ch.  380.)  Whether  the  words  '<  hereafter 
issued,"  in  that  act,  mean  after  the  first  day  of  July,  when  the 
code  took  effect,  or  after  the  twelth  day  of  April,  on  which  day 
the  act  became  a  law,  we  will  not  decide  in  this  place,  for  the 
execution  in  this  case  was  returned  before  either  of  those  dates. 

It  is  clear,  that  the  new  remedy  provided  by  the  code,  does 
not  reach  the  case ;  and  the  plaintiff  must  proceed  by  a  com- 
plaint similar  to  a  creditor's  bill  as  formerly  in  vogue,  or  his 
remedy  founded  upon  the  return  of  his  execution  is  gone. 

We  find  that  the  388th  section,  which  repeals  all  statutory 
provisions  inconsistent  with  the  code,  expressly  enacts,  that  all 
rights  of  action  given  or  secured  by  existing  laws,  may  be 
prosecuted  in  the  manner  provided  by  the  code.  A  right  of 
action  is  to  be  enforced  by  an  action ;  and  this  with  the  express 
application  of  the  substituted  remedy  to  executions  issued  after 
the  act  of  April  12th,  before  referred  to,  became  operative,  satis- 
factorily shows,  that  the  judgment  creditor  whose  execution 
was  issued  and  returned  before  that  period,  cannot  avail  hina- 
self  of  the  summary  proceeding  so  substituted. 
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B7  the  law  existing  at  the  passage  of  the  code,  the  plaintiff 
in  this  case  had  a  perfect  right  of  action  against  the  defendant, 
foanded  upon  his  judgment^  his  execution,  and  the  return  of 
the  latter  unsatisfied.  This  right  was  conferred  by  statute,  and 
was  to  be  enforced  by  a  bill  in  equity.  (2  R.  S.  173,  i  38,  &c.) 
It  was  preserved  by  section  388  of  the  code,  with  the  modifica- 
tion that  it  must  be  prosecuted  in  the  manner  therein  proyided. 
That  is,  instead  of  a  creditor's  bill,  the  plaintiff  was  required  to 
proceed  by  a  complaint,  and  to  conform  his  suit  to  the  forms 
prescribed  by  the  code.  The  section  abolishing  actions  of  dis- 
covery in  aid  of  other  actions,  (§  343,)  does  not  affect  the  point 
A  discovery  was  one  of  the  features  of  a  creditor's  suit,  as  it 
wna  of  most  suits  in  equity;  but  it  was  an  incident  and  not  the 
chief  end  of  the  suit. 

The  rules  of  court  requiring  certain  allegations  to  be  inserted 
in  a  creditor's  bill,  are  superseded  by  the  code  which  declares 
what  shall  be  stated  in  the  complaint.  It  suffices,  if  the  plain- 
tiff comply  with  the  code,  and  also  set  forth  all  that  by  the 
revised  statutes  was  made  requisite  to  the  filing  of  a  creditor's 
bill. 

As  to  the  want  of  an  allegation,  that  the  defendant  has  equi- 
table interests  or  property  to  the  value  of  one  hundred  dollars 
and  more ;  this  was  one  of  the  requirements  of  the  rules  of  the 
court  of  chancery  and  supreme  court  in  equity,  ft  is  not  ne- 
cessary to  be  alleged.  What  may  be  the  result,  if  the  plaintiff 
fail  to  establish  that  the  defendant  has  property  to  the  amount 
of  seventy-five  dollars,  (Laws  of  1847,  ch.  470,  §  21,  and  ch« 
280,  §  31,)  it  will  be  time  enough  to  consider  when  the  question 


The  statement  of  the  execution  is  sufficient 

Judgment  for  plaintiff  on  the  demurrer. 


ToL.  n.  30 


234  CASES  IN  THE  SUPERIOR  COURT. 

Jonas  ▼.  Cowman. 


Jones  v.  Cowman. 

Where  in  a  conveyance  of  city  lots,  tlie  premises  were  described  as  being  bounded 
by  exact  measurement  of  feet  and  inches,  then  on  two  sides  by  the  side  of  two 
several  streets  laid  ont  and  opened,  and  then  **  southerly  by  ths  morthtriy  b'lie  or 
M€  of  r.  B.'s  lan€  f*  and  the  deed  also  deseribed  the  premises  as  lot  31  on  a 
map  referred  to,  and  as  bounded  by  two  other  lots  on  that  map,  and  the  map 
contained  those  and  a  large  number  of  city  lots,  exactly  protracted  by  metes  and 
bounds,  excludug  the  streets  and  lane ;  Held,  that  the  description  limited  the 
grantee  to  the  northerly  side  of  the  lane,  and  did  not  carry  him  to  the  centra 
thereof! 

In  a  deed,  boondmg  the  grantee  by  a  lane,  there  was  added  in  the  description  of 
the  premises,  '<  Together  with  the  nse  and  privilege  of  the  said  lane,  until  the 
Mayor,  Aldermen  and  Commonalty  of  the  city  of  New  York,  shall  cause  streets 
to  be  opened  running  through  or  adjoining  the  said  piece  or  parcel  of  land  hereby 
granted ;"  HeM,  that  the  latter  words  were  evidence  of  an  intention  on  the  part 
of  the  grantor,  to  exclude  the  lane  from  the  principal  grant   Per  VAMnnroBL,  J. 

In  an  action  of  ejectment,  the  inquiry  respecting  the  plaintiff's  title  must  be^coa* 
fined  to  the  question  what  was  conveyed  to  him  by  his  immediate  grantor,  not 
what  ought  to  have  been  conveyed  to  a  remote  source  of  the  plaintiff's  title. 

In  ejectment,  the  plaintiff  can  only  recover  on  the  strength  of  his  own  legal  title. 
Nor.  90 ;  Dec.  33, 1848. 

This  was  an  action  of  ejectment  brought  to  recover  the  pes* 
session  of  certain  premises  in  the  16th  ward  of  the  city  of  New 
York,  being  the  northerly  part  of  a  certain  strip  of  land  formerly 
known  as  Barling's  Lane.  The  cause  was  tried  before  Chief 
Justice  OAKLET^n  May,  1848. 

On  the  trial  of  the  cause,  it  appeared  in  evidence  that  the 
defendant  was  in  possession  of  the  premises  in  question.  The 
plaintiff's  counsel  then  read  in  evidence  a  conveyance  from 
Thomas  Burling  and  wife,  and  Samuel  Burling  and  wife,  to 
Benjamin  F.  Haskins,  which  deed  was  dated  April  23d,  1806, 
and  was  duly  acknowledged  and  recorded,  and  conveyed  "  all 
that  certain  piece  or  parcel  of  land,  situate,  lying  and  being  in 
the  16th  ward  of  the  city  of  New  York,  bounded  westerly  by 
land  late  of  John  Thornton,  northerly  partly  by  land  of  James 
IL  Smith,  and  partly  by  land  belonging  to  Isaac  Yarian,  easterly 
by  land  now  in  the  possession  of  the  said  Benjamin  F.  Haakins, 
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and  southerly  by  q  lane  20  feet  in  widihj  bdanging  to  the  aaid 
Thnnas  Burling  and  Samuel  Burling ^  leading  to  the  Bowery 
Road,  containing  twenty-nine  lots  of  land  of  25  feet  by  100 
each,  be  the  same  more  or  less ;  together  with  the  use  and  pri- 
vilege of  the  said  lanoy  until  the  Mayor,  Aldermen  and  Com* 
monalty  of  the  city  of  New  York,  shall  cause  streets  to  be 
opened,"  d&c.  The  plaintiff 's  counsel  then  read  in  evidence,  a 
mortgage  executed  by  Haskin  and  wife  to  Thomas  Burling  and 
Samuel  Burling,  upon  the  same  premises,  to  secure  a  part  of  the 
purchase  money ;  also,  an  assignment  of  the  said  mortgage 
from  the  mortgagee  to  Thomas  Nixon,  dated  June  23dy  1807, 
duly  acknowledged  and  recorded.  The  plaintiff's  counsel  then 
read  in  eyidence  a  bill  of  foreclosure  of  the  mortgage,  filed  by 
the  executor  of  the  assignee  of  the  said  mortgage,  under  which 
a  decree  was  obtained  May  21,  1842,  and  the  premises  sold 
under  the  direction  of  Thomas  Addis  Emmet,  master  in  chan* 
eery.  Upon  the  sale,  the  master  conveyed  by  deed,  dated  July 
9, 1832,  to  Alfred  Lowe,  '<  all  that  certain  lot,  piece,  or  parcel  of 
land,  situate,  lying,  and  being  in  the  12th  ward  of  the  said  city 
of  New  York,  and  known  and  distinguished  on  a  map  of  land 
in  the  12th  ward  of  the  city  of  New  York,  under  mortgage  to 
the  estate  of  Thomas  Nixon,  deceased,  dated  New  York,  Feb* 
raary  1,  1831,  drawn  by  Geo.  B.  Smith,  city  surveyor,  as  lot 
No.  21,  bounded  and  contained  as  follows :  northwesterlyi  in 
front  by  the  southeasterly  line  or  side  of  the  Fifth  Avenue,  23 
feet.  Northeasterly,  by  lot  No.  22,  on  said  map,  100  feet  Southr 
easterly,  in  the  rear  by  lot  No.  26,  on  said  map,  14  feet,  3  inches. 
Southerly,  fry  the  northerly  line  or  side  of  Thomas  BurUng's 
lanOj  36  feet,  9  inches.  And  southwesterly,  by  the  northe^isterly 
line  or  side  of  Seventeenth  street,  64  feet,  2  inches ;  as  by  said 
map  will  more  fully  appear."  Next,  a  deed  from  Alfred  Lowe 
and  Sarah  his  wife,  to  Henderson  P.  Lowe,  dated  March  27, 
1834,  duly  acknowledged  and  recorded,  and  conveying  the  same 
premises  by  the  same  description.  Next,  a  deed  from  Render* 
son  P.  Lowe  and  Mary  his  wife,  to  Benjamin  F.  Howe,  dated 
Nov.  11, 1834,  duly  acknowledged  and  recorded,  conveying  the 
same  premises  by  the  same  description.  Next,  a  deed  from 
Benjamin  F.  Howe  and  wife,  to  B4>bert  Steele,  dated  June  29, 
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1836,  conveying  the  same  premises  by  tbe^  same  desciiptioir. 
Next,  a  deed  from  Robert  Steele  and  wife,  to  Isaac  Brown, 
4ated  October  20, 1845,  duly  acknowledged  and  recorded,  con- 
veying  the  same  premises,  and  also  lot  No.  23,  with  a  similar 
description,  and  in  which  the  southerly  bound  is  described  as 
being  by  the  northerly  line  or  side  of  Thomcts  Burling's  lane, 
ice.  Next^  a  deed  from  Isaac  Brown  and  wife,  to  the  plaintiff, 
dated  May  6,  1836,  conveying  the  same  premises  by  the  same 
description  as  in  the  deed  to  Isaac  Brown,  and  in  the  deed  of 
Thomas  Addis  Emmet  to  Alfred  Lowe.  The  map  of  the  premi- 
ses, referred  to  in  the  master's  deed,  was  then  produced  in  evi- 
dence. This  map  exhibited  the  premises,  and  lots  Nos.  22  and 
26  referred  to  in  the  deed,  as  laid  out  in  precise  measure  of  feet 
and  inches,  not  including  any  part  of  Burling'sf  lane,  nor  any 
part  of  Fifth  Avenue  or  Seventeenth  street,  which  were  proved 
to  have  been  opened.  The  map  contained  a  great  number  of 
lots;  all  protracted  and  bounded  in  the  same  manner. 

The  plaintiffs  then  called  John  Randall,  who  testified  that  he 
laid  out  and  surveyed  the  streets  and  avenues  as  laid  out  by  the 
commissioners,  under  the  act  of  April,  1807.  The  counsel  then 
offered  to  prove,  that  for  more  than  twenty  years  previous  to 
the  opening  of  Seventeenth  street,  and  the  streets  adjacent, 
Burling's  lane,  as  laid  down  on  the  map,  was  an  open,  public, 
and  travelled  road  or  highway }  to  which  testimony  the  defend'^ 
ant's  counsel  objected.  The  court  excluded  the  testimony,  and 
the  plaintiff  excepted. 

The  court  charged,  that  whether  the  road  or  lane  called  Bur^ 
ling's  lane  was  a  public,  travelled  road,  was  immaterial  under 
the  construction  w;hich  should  be  given  to  the  deed.  That  by 
those  deeds,  the  plaintiff  was  bounded  by  the  northerly  side  or 
line  of  Burling's  lane,  and  therefore  was  not  entitled  to  any  of 
the  land  included  within  the  boundaries  of  the  lane.  The 
plaintiff  excepted  to  the  charge.  The  jury  found  a  verdict  for 
the  defendant. 

H.  E.  Daviesy  and  W.  Kent^  for  the  plaintiff. 

D»  Lardy  for  the  defendant  s 
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By  the  Court.  Tanderpoel,  J. — The  only  question  is, 
whether  the  conveyances  under  which  the  plaintiff  claims,  car- 
ried the  grantees  in  those  deeds  to  the  centre  of  Burling's  Lane. 
In  the  deed  from  Mr.  Emmet,  the  master  in  chancery,  to  Alfred 
Lowe,  of  the  19th  of  Jime,  1832,  the  premises  are  described  as 
being  bounded  southerly  by  the  northerly  line  or  side  of  Thomas 
Burling^s  lane.  If  these  words  in  connection  with  the  descrip- 
tion, carry  the  grantee  to  the  centre  of  the  lane,  the  plaintiff  is 
entitled  to  recover.  If  they  confine  him  to  the  northerly  side 
of  the  lane,  he  must  fail  in  the  suit.  In  Hammond  v.  McLaeh- 
lan,  (1  Sandf  Rep.  323,)  and  in  Herring  v.  Fisher,  (ibid.  344,) 
we  took  occasion  very  fully  to  consider  the  rule  of  construction, 
as  to  the  extent  to  which  a  grant  of  land  bounded  on  a  road  or 
creek,  carries  the  grantee,  in  respect  to  the  adjacent  ground 
within  the  road  or  creek.  In  the  former  case,  we  fully  recog- 
nized the  principle  held  in  Jackson  v.  Hathaway,  (15  John.  447,) 
that  when  land  is  bounded  cdong  a  road,  or  upon  a  road,  or 
running  to  a  road,  the  grantee  takes  to  the  middle  of  the  road, 
but  where  the  description  is  expressly  limited  to  the  bank  of  o 
river,  or  where  it  runs  along  the  side  of  a  road,  the  grant  must 
be  held  to  be  restricted,  and  not  to  include  the  land  to  the  cen- 
tre of  the  road  or  of  the  stream.  And  see  Chiid  v.  Starr,  (4 
Hill,  369.)  We  also  held,  that  this  rule  of  construction  applies 
equally  to  city  lots  and  to  farms  in  the  country.  In  some  of 
the  reported  cases  of  applications  to  the  supreme  court  to  con- 
firm assessments,  it  is  intimated,  that  in  respect  to  this  rule  of 
construction,  there  is  or  may  be  a  difference  between  city  lots 
and  country  farms ;  but  we  expressly  repudiated  such  a  dis- 
tinction. According  to  the  cases  cited,  the  words  in  the  master's 
deed  ''  southerly  by  the  northerly  line  or  side  of  Thomas  Bur- 
iing^s  lane,^  (taken  in  connection  with  the  exact  metes  given  in 
the  deed,  and  the  map  under  which  the  master  sold,  which  ex- 
cludes the  lane,)  must  be  deemed  to  be  exclusive  of  that  portion 
of  the  lane  for  which  this  suit  is  brought,  and  limited  the  gran- 
tee to  the  northerly  side^of  the  lane. 

The  plaintiff,  however,  contends,  that  the  deed  from  the 
Barlings  to  Haskin,  bearing  date  the  23d  April,  1806,  is  full 
«&ough  to  convey  half  of  the  lane  to  the  grantee.    Haskin  was 
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the  mortgagor  in  the  mortgage  which  was  foreclosed^  and  under 
which,  after  it  was  prosecuted  to  a  decree  of  sale,  the  master 
made  the  sale.  If  this  were  so,  it  by  no  means  follows,  that 
the  title  of  the  plaintiff  is  commensurate  with  that  of  Haskin, 
the  grantee  in  that  deed,  and  who  executed  the  mortgage.  The 
plaintiff  makes  title  under  the  master's  deed ;  and  if  the  mas- 
ter did  not  sell  or  convey  to  him  all  the  premises  described  in 
the  mortgage,  it  is  not  competent  for  the  plaintiff  to  say  that 
the  grantee  in  the  master's  deed  took  a  title  to  all  the  lands  de- 
scribed in  the  mortgage  on  which  the  decree  of  sale  was  en- 
tered. If  the  description  in  the  master's  deed  is  not  full  enough, 
or  if  the  deed  is  erroneous  in  any  other  respect,  this  is  not  the 
place  or  the  occasion  to  reform  it  The  plaintiff  prosecutes  in 
a  court  of  law,  on  the  strength  of  his  more  legal  title,  and  if 
the  conveyance  under  which  he  claims,  excludes  the  premises 
in  suit,  this  difficulty  is  not  answered  by  the  allegation,  that  it 
ought  to  have  contained  it.  So  also,  the  deed  from  Brown  and 
wife  to  the  plaintiff,  of  the  5th  of  May,  1836,  follows  the  de« 
scription  in  the  master's  deed.  It  bounds  the  plaintiff  '<  sauthr 
0rly  hy  the  northerly  side  or  line  of  Thomas  Burling s  lane/' 
referring  to  the  map,  &c.,  and  excludes  the  premises  in  ques- 
tion. All  the  conveyances  from  the  date  of  the  master's  deed 
to  Lowe,  in  1832,  to  the  date  of  the  deed  from  Brown  to  the 
plaintiff,  (being  four  in  number,)  follow  the  description  of  the 
master's  deed,  and  according  to  our  construction  exclude  the 
northerly  half  of  the  lane.  The  plaintiff  cannot,  we  repeat,  re- 
medy the  exclusion  by  the  position,  that  the  masters  deed 
ought  to  have  included  the  premises.  We  must  confine  our- 
selves to  the  inquiry,  what  was  conveyed  to  the  plaintiff  by  his 
immediate  grantor,  not  what  ought  to  have  been  conve3red  to  a 
remote  source  of  the  plaintiff's  title.  The  plaintiff  can  only 
recover  on  the  strength  of  his  own  legal  title. 

But  if  the  description  in  the  deed  to  Haskin  of  the  23d  of 
April,  1806,  were  available  to  the  plaintiff,  notwithstanding  the 
excluding  character  of  the  subsequent  conveyance,  then  another 
difficulty  would  spring  up  in  the  plaintiff's  way.  This  deed,  to 
be  sure,  bounds  <  southerly  by  the  Burling  lane,'  but  those  further 
words  are  added,  <<  together  ioith  the  use  and  prifriiege  of  the 
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said  kme^  uniU  the  fnayor^  aldermen^  and  eammmuUiy  of  the 
city  of  New  Yorky  ehaU  cause  streets  to  be  opened  running 
through  or  adjoining  the  said  piece  or  parcel  of  land  hereby 
grantedJ^  The  latter  words  show  pretty  conclusively,  that  it 
was  the  inteotioii  of  the  grantor  to  exclude  the  lane  from  the 
principal  grant.  A  party  cannot  convey  land  in  fee,  and  the 
mere  use  of  other  land,  without  excluding  the  latter  from  the 
principal  grant  The  contingency,  too,  contemplated  by  the 
grant  has  happened.  Fifth  avenue  and  seventeenth  street 
have  been  opened. 

We  are  of  opinion  that  the  plaintiff  did  not  make  out  a  good 
title  to  any  part  of  the  lane,  and  that  the  motion  for  a  new  trial 
must  be  denied. 

We  have  treated  the  case  as  if  the  lane  in  question  were  a 
public  road  or  highway,  which  was  certainly  a  mode  of  consi- 
dering it  most  favorable  to  the  plaintiff.  We  think  the  case  is 
against  him,  on  the  assumption  that  the  lane  was  a  highway, 
and  have  not  therefore  deemed  it  necessary  to  consider  the 
point  taken  by  the  defendant,  that  this  lane  was  a  mere  private 
way,^d  thattherefore,  otfnro jpnncipl§  oi  c^slmctionpsoiidd 
the^fflit  be  imkI  to  ext^fiPcFbe^na  theViOTtrrerly  side  dfit    \ 

Motion  for  new  trial  denied/ 


f^ 


H.  F.  and  L.  Seymour  v.  DAVis.(a) 

A  eoDtreot  to  mU  and  deliver  cider  at  a  fatare  tiine>  which  the  aeller  if  to  procure 
Irom  fannen  and  refine  to  fit  it  for  market,  ia  a  contract  for  the  tale  of  gooda ; 
and  if  by  parol,  ia  withm  the  atatate  of  fraiida. 

Where  a  parol  oontraet  waa  made  for  the  delivery  of  fire  hundred  barrela  of  oider» 
in  parcela  at  futnre  periodi,  each  to  be  paid  for  in  a  note  on  deliTery,  and  aeve- 


(c)  The  Chief  Justice  did  not  hear  the  argument  in  this  eaie,  bat  he  waa  preaent 
at  the  deiiberatioiia  of  hia  uMoeiataa,  andftally  concniJed  In  thepdnto  decided. 
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fal  parcels  were  delivered  from  time  to  time,  and  all  paid  for  ezeept  the  last ;  in 
an  action  for  the  last,  it  was  held, 

1.  That  the  delivery  and  acceptance  of  each  parcel,  made  a  several  and  distinct 
contract  of  sale  of  such  parcel ;  upon  each  of  which  successively,  each  party 
had  all  the  actions  and  remedies  incident  to  a  sale.  Each  shipment  mnst  be  re- 
garded as  a  sale  by  itself  of  the  quantity  accepted,  independent  of  the  origina' 
Toid  agreement. 

S.  That  the  shipments  and  deliveries  so  made,  though  in  consequence  of  the  void 
agreement,  cannot  be  regarded  as  one  transaction,  so  as  to  entitle  the  buyer  to 
recoup  against  the  price  of  the  parcel  last  received,  his  damages  by  reason  of 
defects  in  the  previous  parcels. 

3.  The  part  performance  of  a  void  contract  for  the  sale  of  goods,  does  not  take  it 
out  of  the  statute  of  frauds,  even  in  renpect  of  the  portion  performed.  Acts  of 
delivery  and  acceptance  under  such  a  contract,  establish  a  new  contract  of  sale, 
in  which  more  or  less  of  the  terms  of  the  void  agreement  may  be  expressly  or 
impliedly  embodied ;  bnt  each  delivery  and  acceptance  make  a  distinct  con- 
tract. 
Nov.  8,  9;  Dec.  16,  1848. 

AsauiiPBiT  for  the  price  of  one  hundred  barrels  of  cider,  de- 
livered by  the  plaintiff  to  the  defendant,  on  or  about  March 
25th,  1847.  At  the  trial  before  Sandford,  J.  in  April  last,  the 
plaintiffs,  who  resided  at  Hartford,  Connecticut,  proved^e  de- 
livery of  the  cider  to  th&  defendant  in  New  Yorf ,  and  fflft'the 
latter  was  to  pay  four  dollars  per  barrel,  in  a  note  at  sixty  days.^ 

The 'defendant  then  proved,  that  in  November,  1846,  a  verbal 
agreement  was  made  between  him  and  the  plaintiffs,  by  which 
they  agreed  to  deliver  to  him  in  New  York  from  five  to  eight 
hundred  barrels  of  cider,  during  the  fall  and  spring  following, 
of  the  best  quality,  in  chestnut  barrels,  at  such  times,  and  in 
such  quantities  or  shipments  as  the  plaintiffs  could  make  it  con- 
venient to  send,  for  which  the  defendant  agreed  to  pay  four  dol- 
lars per  barrel,  by  remitting  to  the  plaintiffs  his  indorsed  note  at 
sixty  days  for  the  amount  of  each  shipment,  as  the  same  should 
be  received  by  him.  The  business  of  the  plaintiffs,  at  the  time 
of  these  transactions,  was  buying  cider  of  farmers  who  made  it, 
and  refining  and  selling  it.  They  deUvered  several  parcels  of 
cider  to  the  defendant,  after  making  the  agreement,  and  prior  to 
the  delivery  of  that  in  question,  for  each  of  which  he  gave  the 
indorsed  note  stipulated  in  the  agreement. 

The  quantity  of  no  one  of  these  previous  deliveries  was 
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shown,  nor  the  aggregate  quantity.  The  notice  attached  to  the 
defendant's  plea,  claimed  that  280  barrels  in  all  had  been  de- 
livered under  the  contract. 

The  defendant  offered  evidence  to  prove  that  part  of  the 
cider  delivered  before  the  receipt  of  the  hundred  barrels  in  ques- 
tion, turned  out  to  be  a  bad  article,  becoming  thick  and  milky, 
and  having  a  bad  smell ;  and  that  he  could  not  sell  a  part  of  it 
by  reason  of  such  defect  of  quality,  and  lost  the  price  of  other 
parts  of  it  which  he  had  sold.  The  defendant  claimed  to  re- 
coup his  damages  sustained  by  reason  of  the  bad  cider  so  de- 
livered to  him  prior  to  March,  by  having  the  same  deducted 
from  or  applied  to  extinguish  the  price  of  the  one  hundred  bar- 
rels in  question.  The  plaintiffs  objected  to  the  evidence,  and  the 
judge  excluded  it. 

The  defendant  then  gave  evidence  to  show  that  the  hundred 
barrels  was  in  part  defective,  and  that  he  sustained  damages 
thereby.  The  judge  instructed  the  jury  that  the  plaintiffs  were 
entitled  to  recover  the  actual  value  of  the  one  hundred  barrels 
of  cider  at  the  time  it  was  delivered.  The  jury  rendered  a  ver- 
dict ioi  the  plaintiffs  for  $316  50 — ^the  defendant  moves  for  a 
new  mal  on  a  bill  of  exceptions. 

C.  D.  and  C.  Lawton^  for  the  defendant. 

/.  H,  RayTnondj  for  the  plaintiffs. 

Bt  the  Court.  Sandford,  J. — The  defendant  makes  a 
point  that  the  cider  contracted  to  be  delivered,  was  not  suscep- 
tible of  delivery  at  the  time  the  contract  was  made,  but  was  to 
be  bought  of  fanners  by  the  plaintiffs,  and  prepared  for  market 
by  refining  it,  &c.,  and  therefore  the  agreement  was  one  for 
-work  and  labor,  and  not  within  the  statute  of  frauds. 

The  law  is  perfectly  well  settled,  both  here  and  in  England, 
that  this  was  a  contract  for  the  sale  of  goods.  {Downs  v.  Ross^ 
23  Wend.  270 ;  Garbutt  v.  Watson,  5  B.  &  Aid.  613.)  There 
is  no  doubt  that  the  agreement  in  question  was  void  by  the  sta- 
tute. 

It  was  proved  that  the  plaintiffs  proceeded  to  make  deliveries 
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of  cider  at  several  different  times  between  November  and  April, 
all  of  which  were  paid  for  as  delivered,  except  the  hundred  bar- 
rels for  which  this  suit  was  brought,  and  which  were  delivered 
in  March  or  early  in  April.  There  is  no  evidence  showing 
what  quantity  was  delivered  on  the  several  occasions  prior  to 
the  last ;  but  it  was  not  pretended  that  the  entire  quantity  re- 
ceived by  the  defendant  was  equal  to  the  smallest  quantity  spe- 
cified in  the  contract  of  sale.  The  potice  attached  to  the  de> 
fondant's  plea,  states  that  280  barrels  were  delivered  in  the 
whole,  and  the  proof  falling  short  of  establishing  that  quantity, 
it  is  safe  to  assume  that  not  more  than  half  of  the  smallest 
quantity  contracted  for,  was  ever  forwarded  by  the  plaintiffs. 
On  the  proof  given,  the  defendant  contends,  firat,  that  the  de- 
livery and  acceptance  of  these  several  lots  or  portions  of  the 
cider,  took  the  contract  out  of  the  statute.  Second,  that  whether 
originally  void  or  not,  it  has  been  performed  by  both  parties 
without  objection,  and  neither  party  can  now  avail  himself  of 
the  statute  to  avoid  any  liability  he  may  have  incurred  in  that 
performance.  Third,  that  the  whole  should  be  regarded  as  one 
transaction,  growing  out  of  one  contract,  and  any  loss  nr  da- 
mage the  defendant  may  have  sustained  by  defects  in  ail^  part 
of  the  cider  in  any  of  the  lots  delivered,  ought  to  be  allowed  to 
him  by  way  of  recoupment  against  the  price  of  the  same,  or 
any  other  of  the  lots  or  parcels. 

1.  As  to  the  defendant's  first  proposition.  It  is  true  that  where 
an  order  for  goods,  or  a  contract  for  the  sale  of  goods,  embraces 
several  distinct  lots  or  parcels,  and  a  part  of  the  goods  is  de- 
livered and  accepted  at  the  time  of  the  sale^  the  contract  is  not 
within  the  statute.  What  will  be  deemed  a  cotemporary 
delivery,  it  is  foreign  to  our  present  purpose  to  inquire.  When- 
ever the  question  has  been  presented  on  such  a  contract,  the 
effort  has  been  to  establish  that  there  were  separate  and  distinct 
sales  of  (he  respective  parcels.  If  the  court  ascertained  that  it 
was  a  single  sale,  though  consisting  of  several  articles,  it  has 
been  uniformly  held  that  the  statute  did  not  apply  where  a  pacrt 
had  been  received  and  accepted.  This  was  the  ground  of  the 
decision  in  the  most  recent,  as  well  as  the  strongest  case  we 
have  seen.   {Scott  v.  The  Eastern  OounHes  Railway  Company 
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12  Mees.  A  W.  33.)  There  the  contract  was  for  lamps,  one  of 
which,  a  very  large  and  peculiar  lamp  for  a  junction,  was  to  be 
manufactured,  and  required  a  long  time  for  its  completion.  All 
the  others  were  delivered  at  or  about  the  time  of  the  contract. 
The  acceptance  of  those,  was  held  to  satisfy  the  statute  of 
frauds,  as  well  as  the  statute  9  Geo.  IV.,  c.  14,  s.  7,  extending 
its  provisions  to  contracts  for  goods  subsequently  to  be  made, 
because  the  whole  formed  one  entire  contract. 

The  case  of  Vincent  v.  Germond,  (11  Johns.  2S3,)  cited  by 
the  defendant,  does  not  decide  that  the  acceptance  of  a  part, 
after  the  making  of  the  centract,  will  reUeve  it  from  the  opera- 
tion of  the  statute.  It  was  decided,  that  there  was  a  sufficient 
delivery  to  take  the  case  out  of  the  statute,  meaning  at  the  time 
of  the  sale.  This  is  apparent  from  a  careful  examination  of  the 
case,  which  was  submitted  without  argument,  and  is  rery 
briefly  stated  by  the  rep<»ter.  When  the  sale  was  made,  the 
four  oxen  were  in  the  plaintiff's  clover  field,  and  he  said  he  had 
had  one  or  two  injured  by  feeding  there.  The  defendant  said 
he  would  take  them  at  his  own  risk,  and  they  must  remain 
where  they  were  till  he  completed  his  drove,  when  he  would 
take  oiem  away.  A  short  time  after,  he  came  and  took  away 
three  of  them,  without  sajring  any  thing  to  the  plaintiff.  The 
iburth  had  died  in  the  mean  time,  from  eating  clover.  The 
court  said,  the  taking  them  in  this  mode,  with  what  occurred 
at  the  sale,  warranted  the  inference  of  a  delivery.  That  the 
defendant  dealt  with  the  oxen  as  his  own,  and  as  if  in  his 
actual  possession,  in  virtue  of  the  original  contract  and  transfer 
of  the  property. 

We  can  find  no  authority  for  saying,  that  a  parol  agreement 
to  deliver  goods  at  a  future  time,  becomes  valid  as  to  the  whole 
by  the  delivery  of  a  portion  at,  or  subsequent  to,  such  time.  It 
is  stated  in  one  approved  treatise,  as  the  result  of  the  decisions 
in  England,  that  where  the  contract  is  to  deliver  goods  in  parts 
or  parcels,  at  different  intervals,  at  a  certain  price  for  each  part ; 
although  the  contract  may  be  void  for  want  of  writing,  as  re- 
gards the  executory  part  of  it,  yet  the  prices  of  the  parts  actu- 
ally xeceived,  are  recoverable  under  a  count  for  goods  sold. 
{Chitty  on  Gout.  396.)    We  will  not  stop  to  inquire  how  fiur 
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this  is  correct  as  to  the  price,  or  whether  the  recovery  must  not 
be  on  a  quantum  meruit.  We  need  only  say,  that  no  authority 
goes  further  than  this,  and  this  does  not  go  far  enough  to  sus- 
tain the  defendant's  position. 

In  Mavor  v.  Pf/nCj  (3  Bing.  285,)  where  the  agreement  was 
for  an  illustrated  publication,  to  be  issued  in  twenty-four  monthly 
numbers,  at  a  guinea  a  number,  and  was  void  by  the  statute ; 
it  was  held,  the  publisher  could  recover  for  the  numbers  actually 
delivered.  The  court  said,  he  could  not  recover  on  the  original 
contract,  but  he  was  entitled  to  be  paid  for  the  numbers  received 
by  the  defendant.  That  the  parties  meant  each  number  was  to 
be  paid  for  as  it  came  out,  and  the  subscription  was  to  be  con- 
sidered as  a  divisible  contract. 

Chief  Baron  Hale,  in  1662,  held,  that  several  deliveries,  made 
under  an  entire  agreement,  if  severally  accepted,  made  so  many 
several  contracts.  {Barker  v.  Sutttnij  1  Campb.  N.  P.  66,  note. 
And  see  to  the  same  effect,  Banker  v.  Hoyt^  18  Pick.  666.) 

Recurring  to  the  agreement  before  us,  it  was  for  the  delivery 
of  from  five  to  eight  hundred  barrels  of  cider,  during  the  ensuing 
five  or  six  months,  in  such  quantities  or  shipments  as  the  sellers 
might  find  convenient,  at  the  price  of  four  dollars  per  baifel,  to 
be  paid  for  each  shipment  when  received,  in  an  indorsed  note 
at  sixty  days.  There  was  no  written  evidence  of  the  contract, 
nor  payment  of  any  part  of  the  price.  There  was  no  accept* 
ance  or  receipt  of  the  goods  by  the  buyer ;  and  by  its  stipula- 
tions, there  was  to  be  no  delivery  of  any  of  them  until  an  unde- 
fined future  period. 

Now  the  statute  declares  such  a  contract  to  be  absolutely 
void.  It  was  undeniably  void  when  it  was  made,  and  for  the 
month  or  two  intervening  between  that  time  and  the  first  de- 
livery of  the  cider.  Did  the  acceptance  of  that  first  parcel, 
breathe  into  this  void  contract  the  breath  of  life,  and  make  it 
valid  for  the  whole  quantity  of  goods  embraced  in  it  ? 

We  cannot  so  regard  the  effect  of  such  a  partial  delivery. 
We  think  the  contract,  if  void  when  it  is  made,  can  never  be- 
come a  valid  agreement.  Subsequent  acts  may  establish  a  new 
contract .  of  sale  between  the  parties,  either  express  or  implied, 
and  embodying  more  or  less  of  the  terms  of  the  original  ar* 
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remedy  as  upon  a  valid  sale  and  purchase  of  the  quaatity  coa- 
tained  in  such  shipment.  Neither  party  could  set  up  the  statute 
of  frauds  to  defeat  or  impair  the  remedy  of  the  other  for  or  upon 
such  shipment,  for  the  plain  reason,  that  the  statute  had  nothing 
to  do  with  it.  It  was  simply  a  sale  of  so  much  cider,  delivered 
and  accepted  at  the  time.  But  we  cannot  assent  to  the  propo- 
sition intended  by  the  defendant  in  his  point,  that  because  the 
contract,  though  void,  has  been  performed  in  part,  to  the  extent 
of  such  performance,  it  is  to  be  deemed  an  entire,  single,  and 
valid  contract,  upon  the  terms  stipulated  in  November,  for  all 
the  cider  delivered  between  November  and  May.  This  would 
be  doing  violence  to  the  statute  of  frauds,  and  the  reasons  we 
have  given  show,  that  it  cannot  be  maintained  as  law.  Each 
shipment  must  be  regarded  as  a  sale  by  itself  of  the  quantity 
accepted,  independent  of  the  previous  void  contract. 

3.  The  defendant's  third  proposition,  that  the  whole  of  the 
shipments  should  be  regarded  as  one  transaction,  growing 
out  of  one  contract,  is  inadmissible,  upon  the  same  grounds 
which  we  have  stated  in  examining  the  previous  points.  The 
one  contract  relied  upon  to  bring  all  these  shipments  together 
was  void,  and  therefore  was  no  contract,  and  each  must  stand 
or  fall  by  itself.  As  they  were  distinct  sales,  they  cannot  be 
regarded  as  one  transaction,  so  as  to  entitle  the  defendant,  in  a 
suit  for  the  price  of  the  last  parcel  delivered,  to  have  allowed  to 
him  his  damages  growing  out  of  any  of  the  previous  deliveries. 
The  defendant  does  not  ask  to  set  off  these  damages ;  and  the 
doctrine  of  recoupment  is  limited  to  damages  arising  from,  or 
growing  out  of,  the  contract  upon  which  the  action  is  brought. 
{Cram  v.  Dresser,  Sept.  30th,  1848.)(a) 

This  disposes  of  the  principal  questions  raised  at  the  triaL 
The  objections  to  the  judge's  charge  are  untenable.  There  was 
no  disputed  fact,  in  respect  of  the  delivery  of  the  cider ;  and 
whether  the  last  was  a  separate  transaction  or  not,  was  a  ques* 
tion  of  law,  and  as  such  it  has  been  argued  and  considered. 
As  to  the  instruction  relative  to  the  offer  to  return  the  cider  last 
delivered,  it  was  entirely  correct     The  offer  referred  to  by  the 

(a)  Ante,  page  120. 
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by  S.  H.  Mann,  cashier  of  the  Canal  Bank,  upon  the  American 
Exchange  Bank  of  New  York,  payable  to  the  order  of  E.  S. 
Moore.  On  the  15th  of  September,  1847,  the  draft  was  brought 
to  the  bank  of  Rutland,  Vermont,  by  a  person  who  was  intro- 
duced to  the  cashier  as  E.  S.  Moore,  and  who,  it  was  stated, 
wished  to  obtain  from  the  bank  the  money  on  a  draft  he  had, 
for  the  purpose  of  buying  cattle.  The  cashier  having  agreed 
to  cash  the  draft,  Moore  indorsed  the  same,  and  received  the 
amount  thereof  in  bills  of  the  bcmk.  The  next  day  the  draft 
was  sent  to  the  Farmers  Bank  of  Troy,  to  be  collected  for  the 
bank  of  Rutland,  who  remained  the  owners  thereof  until  it  was 
taken  up  by  the  plaintiffs.  The  Farmers  Bank  of  Troy  trans- 
mitted the  draft,  with  their  indorsement  thereon,  to  the  defend- 
ants, the  Merchants  Bank,  in  New  York,  who  were  the 
agents  of  the  Farmers  Bank  in  that  city,  for  collection.  The 
defendants  presented  the  draft  to  the  drawees,  the  American  Ex- 
change Bank,  and  payment  being  refused,  for  the  want  of 
funds  of  the  drawers,  it  was  in  the  usual  course  of  business 
handed  to  John  D.  Campbell,  a  notary  public,  for  protest.  The 
draft  was  again  presented  to  the  drawees  by  the  notary,  on  the 
18th  of  September,  1847,  and  payment  being  refused,  it  was 
duly  protested,  and  notices  to  the  endorsers  and  drawer  were 
prepared  to  be  sent  by  mail.  The  plaintiffs  hearing  of  the 
protest  of  the  draft,  and  supposing  such  draft  to  be  genuine, 
thereupon  intervened,  and  for  the  honor  of  the  drawers,  of 
whom  they  were  then  the  bankers  or  agents,  in  New  York, 
voluntarily  paid  to  the  defendants  the  amount  of  the  draft,  with 
costs  of  protest.  And  the  defendants  passed  the  amount  to  the 
credit  of  the  Farmers  Bank  of  Troy.  It  afterwards  appeared, 
and  was  proved  on  the  trial,  that  the  draft  was  forged.  The 
circumstances  under  which  the  draft  was  paid  to  the  plaintiffs 
were  as  follows : 

Elijah  H.  Riker  testified,  that  on  the  20th  of  Sept,  1847, 
he  was  in  the  office  of  the  notary,  John  D.  Campbell ;  that  he 
answered  calls  for  him  when  he  was  absent ;  that  on  that  day, 
Mr.  Ooddard,  one  of  the  plaintiffs,  called  at  Mr.  Campbell's  of- 
fice and  inquired  for  Mr.  Campbell.  He  said  he  had  been  in- 
formed by  a  clerk  in  the  American  Exchange  Bank,  that  Mr. 
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Campbell  had  an  Ohio  draft  in  his  hands,  drawn  by  the  Canal 
Bank  of  Cleveland,  to  protest  as  a  notary ;  and  that  he,  Mr. 
Goddard,  wished  to  pay  it,  with  the  fees  of  protest ;  that  the 
witness  requested  him  to  wait  a  few  minutes  until  Mr.  Camp- 
bell should  come  in ;  that  Mr.  G.  said  he  was  in  haste,  and 
could  not  wait ;  and  asked  the  witness  if  he  would  take  a  cer* 
tified  check  and  hand  it  to  Mr.  Campbell.  He  asked  for  the 
draft,  and  said  he  wanted  to  pay  it,  and  had  a  certified  check 
to  pay  it  with.  The  witness  told  him  that  Mr.  Campbell  had 
the  draft.  He  then  asked  the  witness  to  take  the  certified 
check,  for  the  purpose  of  paying  the  draft  in  the  hands  of  Mr. 
Campbell,  which  he  did.  Mr.  Goddard  said  he  was  die  agent 
of  the  bank,  and  did  not  wish  any  notice  of  protest  sent  out. 
When  he  was  leaving,  he  requested  that  the  draft  should  be 
sent  down  to  their  office.  When  Mr.  Campbell  came  into  the 
office,  the  witness  handed  him  the  check,  and  stated  to  him 
that  Mr.  Goddard  had  called  to  pay  a  draft  of  the  Ohio  Bank, 
and  that  no  notices  of  protest  should  be  sent ;  also,  that  the 
plaintiffii  wished  the  draft  sent  down  to  their  office. 

John  D.  Campbell,  the  notary,  testified,  that  on  the  18th  of 
September,  1847,  being  Saturday,  he  presented  the  draft  at  the 
American  Exchange  Bank,  and  demanded  payment,  which  was 
refused ;  that  on  Monday  morning,  September  20th,  when  he 
came  down  to  his  office,  he  found  a  certified  check  of  the 
plaintiffs  for  $1000  76,  which  he  was  told  by  Mr.  Riker  had 
been  left  to  pay  the  draft ;  that  he  took  the  check  to  the  Mer- 
chants Bank  and  handed  it  to  the  note  teller,  who  ceritfied  the 
amount  to  the  Farmers  Bank  at  Troy.    That  he  brought  back 
to  his  office  the  draft,  and  put  it  in  his  trunk,  where  it  remain- 
ed until  the  next  morning,  when  Mr.  Goddard  called  and  spoke 
of  his  having  left  his  check,  to  pay  the  draft ;  that  the  witness 
then  went  to  his  trunk  and  took  out  the  draft  and  handed  it  to 
him.    On  looking  at  it  a  few  moments,  Mr.  Goddard  said  he 
doubted  if  it  was  a  genuine  draft ; ,  and  wanted  the  witness 
to  return  him  the  money.    The  witness  told  him  that  he  had 
presented  it  to  the  bank  on  which  it  was  drawn,  and  that  he 
thought  it  strange  nothing  had  been  said  about  its  being  a  for- 
gery ;  the  witness  ofiered  to  go  to  the  bank  with  him,  and  see 
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the  cashier ;  that  he  told  Mr.  G.  that  if  he  had  informed  the 
witness  of  the  forgery  the  day  before,  he,  the  witness,  might 
have  sent  the  notices  in  time  on  that  day.  Mr.  O.  said  he  bad 
not  seen  the  draft  until  it  was  shown  to  him  by  the  wit- 
ness. The  witness  went  to  the  Merchants  Bank  with  Mr.  G. 
and  saw  the  cashier  with  him.  Mr.  G.  told  the  cashier  that 
the  draft  was  a  forgery,  and  demanded  back  the  money  depo- 
sited the  day  before.  The  cashier  declined  refunding  it,  saying 
that  he  did  not  know  the  draft  was  a  forgery,  and  that  the  mo- 
ney having  been  paid,  and  gone  to  the  credit  of  the  Farmers 
Bank  of  Troy,  he  did  not  see  how  it  could  be  returned.  It 
was  then  agreed  between  Mr.  Goddard  and  the  cashier,  that  the 
witness  should  again  present  anew,  and  protest  the  draft,  and 
give  notice,  to  the  parties,  which  he  did,  on  the  21st  of  Septem- 
ber. This  witness  also  testified  that  Mr.  Biker  was  not  his 
clerk ;  that  when  he  was  absent  from  his  office.  Biker  fre- 
quently received  papers  for  him,  and  answered  questions  for 
him  in  regard  to  the  witness's  business ;  that  Biker  had  equal 
charge  of  the  office,  being  a  co-tenant  with  the  witness  of  the 
same. 

The  testimony  being  closed,  by  consent  of  parties,  the  jury 
found  a  verdict  for  the  plaintifiis  for  $1061  63,  subject  to  the 
opinion  of  the  court. 


r.  E,  Davisy  and  W.  Kent,  for  the  plaintiffs. 

I.  Money  paid  under  a  mistake  of  facts  can  be  recovered 
back  in  an  action  for  money  had  and  received.  {Boyer  v.  Pack^ 
2  Denio  B.  107 ;  M&walt  v.  Wright^  1  Wend.  365 ;  Wait  v.  Leg- 
gettj  8  Cow.  196 ;  Bank  of  Orleans  v.  Smith,  3  Hill,  660.) 

II.  The  act  of  the  plaintiffs  in  paying  supra  protest,  is  sanc- 
tioned and  encouraged  by  the  commercial  law.  (Story  on  Bills 
of  Exchange,  i  121, 122,  123.)  And  in  thus  paying,  the  plain- 
tiffs acted  not  only  under  a  mistake,  but  upon  an  affirmaticxi  of 
the  defendants'  agent,  untrue  in  point  of  fact,  and  which  the 
plaintiffs  had  no  means  of  correcting. 

III.  Had  the  plaintiffs  even  seen  the  draft  and  paid  the  mo- 
ney under  a  mistake  as  to  the  genuineness  of  the  drawer's  sig- 
nature, he  would  have  been  entitled  to  recover  back  his  money, 


NEW  YORK— DECEMBER,  184a  2&1 


Goddard  y.  The  Merchant*  Bank. 


on  the  discovery  of  the  mistake  and  giving  notice.  ( Wilkinson 
V.  Johnson^  3  Bam.  &,  Cres.  428 ;  Canal  Bank  v.  Bank  of  Al- 
bany, 1  Hill,  287.) 

lY.  Due  diligence  was  used  by  the  plaintifls  in  giving  notice 
of  the  foi^ry.    (See  the  same  cases  as  mentioned  in  last  point) 

B.  W,  Bonney,  for  the  defendants. 

L  The  Bank  of  Rutland  were  bona  fide  holders  for  full  va- 
lue, of  the  check  in  question,  which  was  received  by  that  bank, 
and  the  consideration  therefor  paid  in  the  ordinary  course  of 
business,  without  negligence,  fiiult,  or  blame  on  their  part 

n.  The  check  was,  in  the  usual  course  of  business,  indorsed 
and  transmitted  for  collection  by  the  Bank  of  Rutland  to  the 
Farmers  Bank  of  Troy,  and  by  that  bank  to  the  Merchants 
Bank  in  New  York.  The  defendants  were  the  agents  of  the 
Farmers  Bank  in  the  transaction,  having  no  interest  whatever 
in  the  check  or  its  proceeds. 

m.  The  check  was  promptly  presented  for  payment  by  the 
defendants,  and  payment  being  refused,  it  was,  in  the  usual 
course  of  business,  handed  to  a  notary  for  protest,  by  whom  the 
same  was  again  presented  to  the  drawees  and  duly  protested, 
and  notices  to  the  indorsers  and  drawer  prepared  to  be  sent  in 
due  course  of  mail,  as  required  by  law.  No  laches,  improper 
conduct,  or  blame  whatever  is  attributable  to  the  Merchants 
Bank  or  the  notary. 

TV.  The  plaintiffs,  of  their  own  mere  motion,  without  request, 
application  or  notice  from  the  defendants  or  the  notary,  inter- 
vened, and  Ibr  the  honor  of  the  drawers,  of  whom  they  were  then 
the  bankers  or  agents  in  New  York,  voluntarily  paid  the  check. 
The  defendants  received  the  money  in  perfect  good  faith,  and 
passed  the  same  to  the  credit  of  their  principals,  the  Fanners 
Bank,  and  cannot  be  required  to  repay  the  same  to  the  plain- 
tiffs. 

Y.  The  payment  of  the  check,  without  request  or  notice  from 
the  defendants,  and  without  seeing  the  same,  to  determine  as  to 
its  genuineness  or  character,  was  gross  negligence  on  the  part  of 
the  plaintiffs,  which  precludes  them  from  recovering  back  the 
money  so  paid.    If  they  were  misled  by  information  received 
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from  the  drawees,  the  defendants  cannot  be  made  responaibla 
for  it. 

•  YI.  It  is  a  well  settled  principle  of  law,  that  the  drawee  of  a 
bill  or  check,  who  accepts  or  pays  the  same,  thereby  admits  the 
signature  of  the  drawer,  and  is  estopped  from  subsequently  de- 
nying it,  and  cannot  afterwards  defend  an  action  on  the  accep- 
tance, brought  by  a  bona  fide  holder,  or  recover  back  the  money 
paid,  although  the  drawer's  signature  be  a  forgery.  And  a 
third  person  not  a  party  to  the  paper,  who  for  the  honor  of  the 
drawer,  has  voluntarily  intervened  and  accepted  or  paid  the 
bill  or  check,  is,  under  like  circumstances,  in  no  better  poeitim 
than  the  drawee.  (Chitty  on  Bills,  Springfield  Ed.  of  1842, 307, 
426-7,  and  430-1 ;  PHce  v.  Neal,  3  Bur.  1364,  A.  D.  1762 ; 
Smith  V.  Chester^  1  Term  R.  664,  A.  D.  1787 ;  Levy  v.  Bank 
of  U.  i£,  1  Binney,  27 ;  Jones  v.  Bydej  6  Taunton,  488 ;  Bruce 
V.  BrticCy  6  Taunton,  496 ;  Smith  v.  Mercer j  6  Taunton,  76 ; 
Bass  V.  Clive,  4  M.  <fe  S.  16,  A.  D.  1816 ;  Wilkinson  v.  Johnson, 
3  Bam.  &  Cress.  428 ;  Code  v.  Masterman^  9  Bam.  d&  Cress. 
902.) 

YII.  It  was  the  duty  of  the  Merchants  Bank,  as  correspond- 
ent and  agent  of  the  Farmers  Bank,  to  have  caused  the  check 
in  question  to  be  duly  protested  on  the  day  it  was  presented  to 
the  drawees,  and  notices  to  be  regularly  sent  to  the  indorsers 
and  drawer.  And  not  having  done  so,  the  Merchants  Bank  is 
responsible  to  the  Farmers  Bank  for  the  amount  of  the  check* 
The  responsibility  of  an  agent  is  in  these  particulars,  greater 
and  more  rigidly  enforced  than  that  of  a  party  in  interest  as  in- 
dorser  for  value.  {Allen  v.  Suydam  4*  Boyd^  20  Wend.  321 ; 
Woodruff  V.  Merchants  Bankj  26  Wend«  673 ;  Same  ease  in 
error,  6  Hill,  174.) 

YIII.  The  plaintiff,  by  intervening  and  voluntarily  paying 
the  check  in  question,  and  by  application  to  the  notary,  prevent^ 
ed  the  giving  of  due  notice  to  the  endorsers  and  drawers,  and 
procured  the  protest  and  notices  which  had  been  prepared  to  be 
destroyed.  By  these  acts  the  defendants  have  been  made  liable 
to  the  Farmers  Bank  for  the  amount  of  the  check,  and  therefore 
the  plaintiffs  cannot  recover  back  the  money  so  paid. 

IX.  The  testimony  shows  actual  damage  to  the  Bank  of  Rut- 
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land,  by  the  delay  in  sending  forward  the  protest  and  notices. 
Had  they  been  sent  one  day  sooner,  the  supposed  forger  would 
have  been  arrested  at  Cleveland,  and  the  money  might  hart 
been  recovered  from  him. 

X.  The  money  in  question  having  been  received  by  the  de- 
fendants as  mere  agents,  and  immediately  passed  to  Ihe  credit 
of  the  Farmers  Bank,  their  principal,  the  Farmers  Bank  and 
not  the  defendants,  (if  any  one,)  were  liable  therefor ;  and  this 
action  against  the  defendants  cannot  be  sustained. 

XL  The  verdict,  taken  by  consent,  should  be  set  asidoi  and 
a  non-suit  or  verdict  for  defendants  entered. 

By  the  Court.  Yandbrpobl,  J.  —It  is  now  too  well  estab- 
lished to  admit  of  doubt  or  controversy,  that  money  paid  under 
a  mistake  of  fiicts,  can  be  recovered  back,  in  an  action  for  money 
had  and  received.  {Boyer  v.  Pade^  2  Denio,  107  ;  Mowait  v. 
Wright,  1  Wend.  356]  Bank  of  Orlema  v.  iSWti/A,  3  HiU,  660.) 
It  is  conceded  that  the  draft  which  the  plaintiffs  paid  to  the  de- 
fendants, was  a  forgery ;  and  the  only  question  is,  upon  whom 
the  loss  should  fall.  Questions  of  this  description  are  not  al- 
ways  free  from  dijfficulty ;  as  the  decisions  of  the  courts,  espe- 
cially those  in  England,  have  not  always  been  consistent  as  to 
payment  by  mistake  of  bills  or  notes,  when  there  has  been  a 
forgery.  Chitty  says,  (Chitty  on  Bills  430,  ed.  of  1842,)  that 
with  respect  to  payments  by  mistake,  of  bills  or  notes,  where 
there  has  been  a  forgery,  the  decisions  and  opinions  have  been 
contradictory ;  that  there  are  many  conflicting  decisions  upon 
the  question,  whether  the  party  paying  should  be  allowed  to  re- 
cover back  the  money  from  the  person  to  whom  he  has  inad- 
vertently paid  it  In  stating  the  prominent  reasons  that  have 
been  put  forth  on  both. sides  of  this  question,  he  remarks,  thai 
the  holder  of  a  bill  who  has  obtained  payment,  cannot  be  con- 
sidered as  having  altogether  shown  sufficient  circumspection— 
*<  he  might,  before  he  discounted,  or  received  the  instrument  in 
payment,  have  made  more  inquiries  as  to  the  signature  and 
genuineness  of  the  instrument,  even  of  the  drawers  or  indorsers 
thereof ;  and  if  he  thought  fit  to  rely  on  the  bare  representation 
of  the  party  from  whom  he  took  it,  there  is  no  reason  that  ha 
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should  profit  by  this  accidental  payment,  when  the  loss  had  al- 
ready attached  upon  himself  and  when,  by  an  immediate  notice 
of  the  forgery,  he  is  enabled  to  proceed  against  all  other  parties, 
precisely  the  same  as  if  the  payment  had  not  been  made,  and, 
consequently,  the  payment  to  him  has  not,  in  the  least,  altered 
his  situation,  or  occasioned  any  delay  or  prejudice ;  that  of  late, 
these  considerations  have  influenced  courts  in  determining 
whether  or  not  the  money  shall  be  recoverable  back." 

These  views  of  the  learned  writer  strike  us  as  sound,  and  the 
considerations  which  he  states  as  having,  of  late,  influenced 
courts,  we  are  free  to  say,  have  had  a  potent,  if  not  controlling 
influence  in  bringing  us  to  the  conclusion  we  have  reached  in 
this  cause.  The  defendants  here  were  the  agents  of  the  Bank 
of  Troy,  and  as  such  received  the  amount  of  the  draft  from  the 
plaintiffs.  They  gave  their  principal  credit  on  their  books  for 
the  amount,  but  had  not  paid  over  the  money.  An  agent's 
merely  passing  money  in  account,  giving  credit,  or  making  a 
rest,  is  not  equivalent  to  a  payment  over.  {Buller  v.  Harrison^ 
Cowper,  568 ;  Cox  7.  Prentice^  3  M.  &  Sel.  344 ;  6  Taunt  456 ; 
Ibid.  816  ;  Langley  v.  Wamery  1  Sand.  R.  209.)  Enough  ap- 
pears to  show  that  the  Bank  of  Troy  was  the  agent  of  the 
Bank  of  Rutland  to  collect,  and  the  question,  therefore,  in  reality, 
is,  whether  the  Bank  of  Rutland,  whose  first  mistake  gave  cur- 
rency to  this  bill,  shall  sustain  the  loss,  or  the  plaintiff's,  who  paid 
the  bill  for  the  honor  of  the  Canal  Bank  of  Cleveland. 

The  act  of  the  plaintiffs  in  paying  the  bill,  supra  protest^  is 
sanctioned  by  the  commercial  law.  (Story  on  Bills,  §  121, 122, 
123.)  The  party  who  accepts  and  pays  a  bill,  supra  protest^ 
has  his  own  rights  and  recourse  over  against  the  person  or  per- 
sons for  whose  honor  he  accepted  the  same,  and  against  all  other 
parties  to  the  bill,  who  are  liable  to  the  same  person  or  persons. 
(Story,  { 124.)  He  is  not,  then,  to  be  regarded  as  a  mere  volun- 
teer, who  has  officiously  obtruded  himself  into  the  position  he 
occupies,  and  who  is  therefore  to  be  regarded  with  disfavor  by 
the  court. 

The  defendants  had  handed  the  bill  to  Mr.  Campbell,  their 
notary,  after  the  drawees  had  refused  pajrment  for  want  of  funds. 
On  the  20th  of  September,  one  of  the  plaintiffs  called  at  Mr. 


NEW  YORK— DECEMBER,  1818.  265 

Goddard  y.  The  Metohant'e  Bank. 


Campbell's  office,  and  found  Mr.  Riker  there,  who,  as  he  testifies^ 
in  Mr.  Campbell's  absence,  answered  questions  and  did  business 
for  him.    He  answered  the  plaintiff,  on  inquiry  made  by  the 
latter,  that  Mr.  Campbell  had  a  draft  of  $1000  of  the  Canal 
Bank  of  Cleveland  on  the  American  Exchange  Bank,  which  the 
defendants  bad  left  with  him,  to  be  protested.    Whereupon,  the 
plaintiff  handed  to  Mr.  Riker  his  check  for  the  amount  of  the 
draft  and  protest,  to  be  delivered  to  Mr.  Campbell,  which  he  did 
so  deliver  to  him  on  the  same  day,  and  the  latter,  on  the  same 
day,  paid  it  over  to  the  note-teller  of  the  defendants,  who  credited 
it  to  the  Bank  of  Troy.    When  the  plaintiff  paid  it,  he  acted 
upon  the  representation  of  Riker,  the  agent  of  their  notary,  that 
the  notary  hsul  such  a  draft,  that  is,  a  real  draft,  drawn  by  the 
Canal  Bank  of  Cleveland  on  the  American  Exchange  Bank. 
The  payment  was  made  on  the  faith  of  this  representation 
when,  in  point  of  fact,  it  was  not  true.    Ought  the  defendants 
to  profit  by  such  a  payment,  which,  if  not  induced  by  the  re- 
presentations of  their  own  agent,  was  accidental,  and  made  in 
ignorance  of  a  most  material  fact?    More  especially  ought 
the  defendants,  to  be  exonerated  from  the  obligation  of  refund- 
ing this  payment,  when  they  had  notice  of  the  mistake  before 
they  paid  over  the  money  to  their  principal,  and  before  their 
situation,  in  respect  to  their  principal,  was  in  any  respect 
changed.    The  case  of  The  Canal  Bank  v.  Bank  of  Albany^ 
(1  Hill,  287,)  was  that  of  money  paid  on  a  forged  indorsement 
of  a  draft.    The  court  hold  that  the  defendants  were  bound  to 
refund,  on  the  ground  that  money  paid  by  one  party  to  another, 
through  a  mutual  mistake  of  facts,  in  respect  to  which  both 
were  equally  bound  to  inquire,  may  be  recovered  back.    We 
are  aware  of  the  distinction  between  that  case  and  the  present, 
in  the  fact  that  there  the  name  of  the  indarser  was  forged,  and 
that  in  such  a  case  the  acceptor  who  pays  in  ignorance  of  the 
forgery,  may  recover  back  the  money  from  an  innocent  holder, 
on  the  ground  that  he  is  not  presumed  to  know  the  signature  of 
every  indorser.    But  when  the  name  of  the  drawer  is  forged, 
the  acceptor  who  pays  the  bill,  will  not,  as  a  general  rule,  be 
allowed  to  dispute  the  genuineness  of  the  drawer's  signature. 
He  is  presumed  to  know  the  signature  of  the  drawer  when  he 
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accepts,  as  he  is  supposed  to  be  in  correspondence  with  him. 
In  Smith  v.  Chester^  (1  T.  R.  666,)  Buller  J.  says,  when  a  bill 
is  presented  for  acceptance,  the  acceptor  looks  to  the  hand-writ- 
ing of  the  drawer,  and  he  is  precluded  from  afterwards  disput- 
ing it ;  and  that  it  is  on  that  account  that  he  is  liable,  though 
the  bill  be  forged. 

The  plaintiffs  here  are  not  the  acceptors.  They  did  not  look 
at  the  signature  of  the  drawers  when  they  made  the  payment, 
because  they  had  not  then  the  opportunity  to  do  so.  They 
gave  their  check  to  Riker  before  they  saw  the  bill^  and  on  the 
faith,  induced  by  Raker's  representations,  that  Campbell  had  a 
genuine  bill  drawn  by  the  Canal  Bank  of  Cleveland.  Though 
the  plaintiffs  are  not  the  drawees,  yet  had  the  American  Ex- 
change Bank,  which  was  the  drawee,  paid  the  bill  under  the 
circumstances  disclosed  in  this  case,  in  respect  to  the  plaintifis, 
we  cannot  see  upon  what  sound  principles  they  could  be  pre- 
cluded from  recovering  it  back.  Had  the  American  Exchange 
Bank  paid  the  biQ  to  Riker  without  seeing  it,  on  the  representa- 
tion of  the  latter  that  Campbell  had  such  a  bill ;  though  stand- 
ing in  the  relation  of  drawee,  the  bank  thus  paying  would  not 
come  within  the  reason  of  the  rule  which  precludes  the  drawee 
and  acceptor  from  recovering  back  the  money  when  the  name 
of  the  drawer  is  forged.  The  American  Exchange  Bank  would 
not  have  done,  (because  they  could  not  when  they  made  the 
payment,)  what  Justice  Buller  says  every  acceptor  is  i»resumed 
10  have  done,  looked  at  the  handwriting  of  the  drawer  to  be 
satisfied  that  it  is  genuine.  Suppose  one  of  the  officers  of  that 
bank  had  called  upon  the  notary,  and  asked  him  whether  he 
had  such  a  bill,  and  the  latter  had  answered  in  the  affirmative, 
but  that  he  could  not  then  exhibit  it,  as  the  key  of  the  desk 
containing  it  was  in  the  possession  of  his  clerk  then  out,  and 
the  officer  of  the  bank  had  paid  the  bill  on  the  faith  of  such  rep- 
resentation, without  seeing  it,  there  is  surely  no  sound  principle 
of  law  or  ethics,  which  would  preclude  the  bank  as  drawee,  in 
such  a  case,  from  questioning  the  genuineness  of  the  drawer's 
signature,  or  recovering  back  the  money.  The  reason  which 
generally  seals  the  mouths  of  the  drawee  and  acceptor  against 
denying  the  signature  of  the  drawer,  would  not  then  have 
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existed.  Though  the  case  of  The  Caml  Bank  y.  Bank  of 
Albany^  is  different  from  the  present,  in  the  particular  above 
stated,  yet  the  reasoning  of  the  learned  judge  who  delivered  the 
opinion  in  that  case,  goes  strongly  to  sustain  the  present  plain- 
tifis.  The  learned  judge  also  speaks  rather  disapprovingly  of 
the  case  of  Cocks  v.  Mastermany  (9  Bam.  &  Cres.  902,)  (a  case 
much  relied  upon  by  the  defendants,)  and  seems  to  intimate  a 
doubt  whether  it  ought  to  be  followed.    (1  Hill,  293.) 

In  Cocks  V.  Masierman^  the  court  expressly  waived  an  opin- 
ion upon  the  main  question,  whether  the  plaintiff  there  could 
have  recovered  back  the  money,  if  he  had  given  seasonable 
notice  of  the  forgery.  The  case  turned  entirely  upon  the 
ground,  that  notice  of  the  forgery  was  not  given  by  the  plaintiff 
io  the  defendant  on  the  same  day  the  former  discovered  it 
Judge  Cowen,  in  the  case  of  the  Canal  Bank,  speaks  of  the 
rule  adopted  in  Cocks  v.  Masterman^  as  one  of  <<  rigor." 

The  case  of  Wilkinson  v.  Johnson,  (3  Barn*  &  Cres.  428,) 
seems  rather  to  conflict  with  Cocks  v.  Masterman.  In  the  for- 
mer, the  plaintiff  paid  the  bill  for  the  honor  of  one  of  the  indor- 
seis.  It  turned  out,  that  the  names  of  the  drawer,  acceptor,  and 
the  indorsers,  for  whose  honor  the  plaintiff  had  paid  the  bill, 
were  all  forged ;  and  it  was  held,  that  the  plaintiff  could  recover 
back  the  money  from  the  holder  of  the  bill,  to  whom  he  had 
paid  it  under  a  mistaken  opinion  that  the  signature  oi  the  sup- 
posed drawer  was  genuine.  The  conclusion  of  the  court,  and 
the  reasoning  of  Abbot,  Ch.  J.,  in  that  case,  favor  most  of  the 
positions  taken  by  the  plaintii&  here. 

We  also  tjhink,  that  due  diligence  was  used  by  the  plaintiff 
in  giving  notice  of  the  forgery,  and  that  no  possible  prejudice 
leeulted  or  could  result  to  the  defendants,  or  to  the  Bank  of 
Rutland,  from  the  retention  of  the  notice  of  protest  for  the  period 
it  was  stayed  at  the  plaintiff's  request  They  could  not  recover 
from  the  Canal  Bank  of  Cleveland.  The  only  person  from 
whom  they  could  recover  was  "  E.  S.  Moore,"  the  forger  of  the 
IhIL  It  does  not  appear,  that  he  had  any  residence  where  they 
could  have  sent  notice  to  him,  and  it  would  hardly  lie  in  his 
mouth  to  say,  diat  he  was  mA  obliged  to  pay  a  forged  draft, 
because  he  was  not  duly  notified  of  its  protest  (Story  on  Bills, 
ToL.  IL  83 
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i  308.)    We  are  of  opinion,  that  the  plaintiffs  used  due  dili- 
gence*   (1  Hill,  291,  and  cases  theie  cited*) 
The  plaintiffs  are  entitled  to  judgment. 


Yakdewater  v.  The  City  op  New  York. 

The  proTiiions  of  the  ordinancea  of  the  oorporation  of  the  city  of  New  York,  impo- 
iiog  penaltiea  in  raapect  of  the  naing  or  obatmettng  the  public  wharrea,  doeki^ 
pien  and  alipo,  do  not  extend  to  wharvea,  dtc.,  owned  by  private  citixeoaL 

The  diatinotion  haa  alwaya  been  kept  np  in  the  atate  and  municipal  legiilaliQo» 
between  the  wharvea,  pien  and  alipa,  owned  by  the  city,  and  thoae  owned  by 
tttdividaala ;  and  the  latter  are  not  pubUe  within  the  meaning  of  that  word  in 
lawa  and  ordinancea  on  the  anbject. 
Noy.  13 ;  Deo.  33, 1848. 

Certiorari  to  one  of  the  assistant  justices'  courts.  The 
corporation  of  the  city  of  New  York  sued  Yandewater  for  a 
penalty  of  $25,  incurred  by  him  as  master  of  a  haige,  in  ao 
placing  the  same  as  to  obstruct  a  pier  (No.  17)  in  the  Hudson 
river,  which  pier  had  been  assigned  by  the  common  council  to 
the  exclusive  use  of  two  steamboats.  The  ordinance  under 
which  the  penalty  was  claimed,  is  stated  in  the  opinion  of  the 
court.  The  pier  in  question,  which  was  between  Cortland  and 
Dey  streets,  was  private  property,  in  which  the  corporation  of 
the  city  had  no  pecuniary  interest,  and  had  been  leased  by  the 
owners  to  the  proprietors  of  those  steamboats.  The  same 
owners  also  owned  the  northerly  side  of  the  pier  No.  16,  which 
inclosed  the  other  side  of  the  slip  below  No.  17. 

The  justice  gave  judgment  for  the  plaintiffs  below  against 
Yandewater  for  the  amount  of  the  penalty. 

C.  Van  Santvoard^  for  the  plaintiff  in  error. 

T.  E.  TamUnson^  for  the  defendants  in  error. 
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By  the  Cou&t.  Sandford,  J. — ^There  are  two  classes  of 
D^barves  and  piers  in  the  city  of  New  York ;  the  one  owned  hy 
iiidiyiduals,  the  other  by  the  corporation  of  the  city.  Some  of 
the  slips  in  the  city  belong  to  the  corporation,  while  others  lie 
between  priyate  piers,  or  adjoin  a  public  or  a  private  pier.  The 
city  government  is  by  law  authorized  to  make  all  such  ordi- 
nances  as  it  may  deem  proper,  for  regulating  both  classes  of 
wharves  and  piers,  as  well  as  the  slips.  (2  R.  L.  436,  §  236.) 
By  a  statute  passed  in  1830,  the  corporation  was  empowered  to 
pass  laws  designating  and  appropriating  any  of  the  public 
wharves,  piers  and  slips,  and  such  private  wharves  and  piers  in 
the  city  as  the  owners  thereof  might  apply  to  have  so  designa*- 
ted  or  appropriated ;  for  the  exclusive  use  of  steamboats,  or  of 
any  other  class  or  description  of  ships  or  vessels ;  and  to  re- 
strain and  prohibit  any  ship,  steamboat,  or  other  water  craft, 
from  coming  into,  or  lying,  mooring  or  anchoring,  at  or  within 
any  whar^  pier  or  slip,  except  the  one  so  designated  for  their 
use;  and  to  impose  penalties  for  the  violation  of  such  laws. 
(Laws  of  1830,  ch.  222,  page  242.)  The  ninth  section  of  the 
second  title  of  the  ordinance  relative  to  '^  Vessels,  Wharves  and 
Slips,''  passed  May  8th,  1839,  (Corporation  Ordinances,  page 
335,  Ed.  of  1846  ;)  inflicts  a  penalty  of  $25  on  the  master,  d&c. 
of  any  steamboat  or  barge,  tow  boat,  &c.,  connected  with  any 
steamboat  establishment,  which  shall  come  into  or  lay  at  or 
within  any  of  the  public  docks,  wharves,  piers  or  slips  of  the 
city,  or  shall  occupy  the  water  belonging  to  the  same,  unless  by 
special  permission  of  the  dock  master,  mayor,  or  other  oflGlcer 
mentioned  in  the  ordinance. 

The  offence  for  which  the  plaintiffs  below  recovered  the  pen- 
alty in  this  suit,  was  the  lajring  of  a  barge  across  the  entrance 
to  the  southerly  side  of  pier  No.  17,  on  the  Hudson  river,  so  as 
to  obstruct  the  passage  to  and  from  the  pier.  It  was  proved, 
that  pier  No.  17  was  private  property,  and  had  been  leased  by 
the  owners  to  Simeon  Fitch,  and  that  the  common  council  and 
the  mayor  had  appropriated  the  southerly  side  of  the  pier  to 
the  exclusive  use  of  the  owners  of  two  steamboats,  during  the 
period  in  question,  provided  the  consent  of  the  proprietors  of  the 
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pier  were  first  obtained.    It  was  assumed  that  Mr.  Fitch  was 
the  owner  of  the  steamboats  so  permitted  and  designated. 

The  sole  point  in  the  case  is,  whether  the  ordinance  imposing 
the  penalty  applies  to  private  wharves  and  piers.  It  is  plain 
that  in  express  terms,  it  does  not,  for  it  speaks  only  of  public 
wharves,  piers,  Ac.  But  it  is  contended,  that  for  the  purposes 
of  legislation  and  of  police  regulations  of  trade  and  commercei 
and  in  view  of  the  objects  of  the  ordinance,  all  docks,  wharves 
and  slips,  are  public,  and  are  under  the  control  of  the  city 
authorities. 

As  to  this  argument,  it  may  be  remarked,  first,  that  it  is  not 
well  founded  in  respect  of  general  legislation.  The  distinction 
between  the  wharves  and  piers  owned  by  the  city,  and  which 
are  usually  designated  as  public  wharves,  and  those  owned  by 
individuals,  is  uniformly  maintained  in  the  laws  of  the  state 
relating  to  this  city,  and  in  no  statute  is  it  more  emphatically 
marked  than  in  the  act  of  1830,  which  confers  on  the  corpora* 
tion  the  power  to  set  apart  wharves,  &c.,  for  certain  classes  and 
lines  of  vessels  exclusively,  and  to  protect  their  exclusive  enjoy- 
ment by  imposing  penalties  on  intruders. 

So  in  the  municipal  legislation,  from  a  very  early  period,  in 
the  provisi6ns  regulating  the  wharves,  ^c,  belonging  1o  the 
city,  they  are  designated  indifferently  as  ^<  public  slips,''  &c.| 
and  as  "  wharves,  piers,  docks  or  slips,  belonging  to  the  corpo* 
ration ;"  whereas,  in  ordinances  evidently  applicable  to  all  the 
wharves  and  slips,  whether  owned  by  the  corporation,  or  by 
private  persons,  the  language  used  is  general,  viz. :  <<  any  of  the 
docks,  wharves,  piers  or  slips  of  this  city."  For  example,  in  the 
ordinances  of  1808,  the  provisions  as  to  incumbrances  and  ob* 
structions  on  the  wharves  and  piers,  and  the  emptying  of  the 
contents  of  privies,  adopt  the  general  language;  while  tfiose 
regulating  the  coming  into  slips  which  are  in  process  of  clean* 
sing,  the  use  of  piers  by  small  coasters,  and  the  length  of  time 
which  vessels  may  lay  at  the  piers;  adopt  the  expression 
"  public  wharves,"  &c.,  and  "  wharves,  &c.,  belonging  to  the 
corporation."  The  same  distinction  and  modes  of  expression, 
are  found  in  the  ordinances  of  1812,  in  which  they  are  more 
numerous  than  in  those  of  1806.    The  number  of  illustrations 
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of  the  same  character  is  vastly  increased  in  the  revised  ordinan- 
ces of  1845 ;  and  private  wharves  are  in  those  expressly  re- 
cc^nized. 

Indeed,  after  a  carefal  examination  of  the  puUished  volume 
of  ordinances  now  in  force,  we  can  find  no  sanction  for  holding, 
that  in  respect  c^  foike  regulations,  or  those  affecting  trade,  all 
wharves  and  piers  are  public,  within  the  purview  of  the  ordi- 
dinances  relative  to  vessels,  wharves,  and  slips. 

We  do  not  anticipate  the  evil  consequences,  which  the  coun- 
sel for  the  plaintiffis  below  presents  as  the  result  of  construing 
the  ordinance  in  question  according  to  its  express  terms*  In 
general,  private  rights  do  not  need  the  protection  of  municipal 
ordinances  attaching  penalties  to  their  invasion.  The  laws 
provide  adequate  remedies  for  the  redress  of  injuries  to  the 
owners  or  lessees  of  private  piers  and  wharves ;  and  we  can 
perceive  no  necessity  for  straining  the  language  of  an  ordinance, 
which  may  be  expedient  and  important  for  the  protection  of 
public  property,  to  cover  what  is  after  all  a  trespass  or  a  tort 
against  individuid  rights.  It  may  be  conceded,  that  the  au- 
&ority  of  the  city  government,  under  the  act  of  1830,  extends 
to  the  regulating  in  this  mode  the  private  wharves,  "which  under 
&at  act  are  from  time  to  time  designated  for  the  exclusive  use 
of  steamboats,  &c. ;  but  it  does  not  follow  that  Ae  authority 
has  ever  been  exercised. 

We  are  clear,  that  the  ordinance  in  question  does  not  apply 
to  private  wharves  and  piers ;  and  the  recovery  in  the  court 
bdow  was  erroneous. 

Judgment  reversed. 
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Shields  and  others  v.  Pettee  and  Mann. 

Where  ^nnIs  are  eold  *'  to  arrive"  by  a  specified  ship,  the  contraet  ii  condttioiial ; 
and  if  they  do  not  arrive,  the  contract  is  at  an  end. 

So  where  a  lale  wae  made  of  pig  iron  No.  1,  on  board  the  Siddona,  which  TCHel 
was  then  at  aea  on  her  way  to  this  port ;  and  she  arrived  with  pig  iron  conaigned 
to  the  seller,  bat  which  waa  not  No.  1 ;  it  waa  htld,  that  it  was  a  «aie  to  mrriotf 
and  the  article  never  having  arrived,  neither  party  was  bound  by  the  contract 

On  a  sale  of  goods,  if  the  buyer  on  receiving  a  part  of  the  quantity  sold,  finds  they 
are  not  of  the  kind  or  quality  which  his  contract  entitles  him  to,  he  is  not  at 
liberty  to  retain  such  part,  and  claim  damages  for  the  non-delivery  of  the  en- 
tire quantity.  Nor  can  he  require  the  delivery  of  the  residue,  retaining  a  claim 
for  damages.  He  must  either  receive  the  article  as  it  is,  or  he  must  retnn  the 
portion  delivered,  and  then  enforce  his  claim  for  damages.  He  can  roeover  dq 
damages,  if  he  refuse  to  retnm  the  part  delivered. 
Nov.  25 ;  Dec.  23, 1848. 

Assumpsit  for  a  quantity  of  Gartsherie  pig  iron  sold  and  da 
livered.  The  defendants  pleaded  the  general  issue,  and  gave 
notice  tHat  they  would  claim  a  recoupment  of  damages  in  re- 
spect of  a  part  of  the  iron  delivered,  because  of  its  not  being 
No.  1,  as  called  for  by  the  contract,  but  of  inferior  quality.  Also 
for  damages  for  the  plaintifis  non-performance  of  the  same 
contract. 

At  the  trial,  the  plaintiffs  proved  a  bought  and  sold  note 
signed  by  a  broker  in  metals,  as  follows : 

New  York,  July  19, 1847, 

Sold  for  Messrs.  G.  W.  Shields  ic  Co. 

To  Messrs.  Pettee  &  Mann. 

160  tons  Gartsherie  pig  iron.  No.  1,  at  $29  per  ton,  one-half 

at  6  months  ;  one-half  cash,  less  4  per  cent. 

On  board  Siddons. 

Thos.  Ingham,  Broker." 

They  also  proved  that  the  ship  Siddons  was  at  sea  when  the 
contract  was  made,  which  both  parties  understood,  and  she  ar- 
rived about  the  28th  July,  1847.    On  her  arrival,  this  kind  of 
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iron  had  advanced  about  $2  per  ton,  by  the  4th  of  August  to 

$3  per  ton,  and  by  7th  August,  to  $3  60  per  ton,  beyond  the 

contract  price.    The  Siddons  had  on  board  a  single  lot  of  Gart- 

sherie  pig  iron,  consigned  to  the  plaintiffs,  6.  W«  Shields  &  Co., 

containing  150  tons  and  a  fraction  over.    They  immediately 

commenced  delivering  it  to  Pettee  &  Mann  from  the  ship,  and 

up  to  the  7th  of  August,  P.  &  M.  had  received  between  66  and 

67  tons.    The  latter  then  declined  to  receive  any  more  of  the 

shipment  as  Gartsherie  iron  No.  1,  they  alleging  that  it  was  not 

No.  1,  but  of  an  inferior  quality.    They  offered  to  refer  it  to 

some  suitable  person  to  say  whether  it  was  No.  1,  and  if  he 

found  it  to  be  such,  they  would  take  it  as  No.  1.    In  their  note 

to  this  effect,  P.  ic  M.  said  they  had  not  refused  to  take  the  iron, 

and  they  asked  the  fulfilment  of  the  contrect,  annexing  a  copy 

of  the  broker's  sold  note.    Prior  to  this  note.  Shields  &  Co.  had 

sent  one  of  the  same  date  to  P.  (k  M.  saying  they  had  received 

a  message  from  P.  &  M.  to  the  effect  that  they  did  not  consider 

the  iron  as  No.  1,  and  could  not  pay  for  it  as  such,  although 

they  had  received  more  than  one-third  of  the  shipment.    Shields 

&  Co.  then  offered  P.  &  M.  the  balance  of  the  shipment  in 

compliance  with  their  contract,  provided  they  woul2i  receive 

and  pay  for  it  as  No.  1  pig  iron.    To  this  the  answer  before 

stated  was  returned.    On  receiving  the  answer.  Shields  &  Co. 

wrote  a  note  to  P.  &  M.,  of  same  date,  (August  7th,)  stating 

that  they  understood  P.  io  M.'s  note  to  be  a  refusal  to  receive 

the  remainder  of  the  iron  as  No.  1 ;  declining  the  reference ; 

and  informing  them,  if  they  persisted  in  the  refusal  of  the  iron 

at  the  price  agreed  upon,  Shields  &  Ga  would  feel  at  liberty  to 

sell  it  to  other  parties. 

On  the  10th  August,  Shields  &  Go.  repeated  this  notice  to  P. 
&  M.  in  a  note,  and  informed  P.  &  M.  they  should  sell  the  iron 
on  that  day,  if  the  former  did  not  receive  (tie  remainder  at  once, 
on  the  terms  in  the  contract.  No  answer  being  made  to  this, 
Shields  &,  Go.  presented  a  bill  to  Pettee  &  Mann  for  the  iron 
delivered,  made  out  at  the  contract  price,  and  requested  pay- 
ment in  cash  and  note,  as  therein  stipulated.  P.  &  M.  declined 
to  pay  the  bill,  still  demanding  a  fulfihnent  of  the  contract 

Shields  &  Co.  thereupon^  on  the  17th  of  August,  wrote  a  note 
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to  P.  d&  M.  stating  their  refusal  to  pay  for  the  iron  delivered, 
and  demanding  a  return  of  the  iron.  Shields  &  Co.  then  stored 
the  residue  of  the  shipment,  and  subsequently  sold  it  as  No.  1 
iron ;  and  they  then  brought  this  suit  to  recover  the  value  of 
the  iron  received  by  the  defendants.  On  the  part  of  the  de- 
fendants, evidence  was  given  to  the  effect  that  the  iron  so  de- 
livered to  them  was  not  No.  1  Gartsherie  pig  iron,  but  was  a 
mixed  lot,  composed  of  Nos.  1, 2  and  3.  There  was  counter 
evidence  on  this  point  on  the  part  of  the  plaintiffs. 

The  judge,  with  the  assent  of  the  parties,  reserved  the  ques- 
tions of  law  arising  in  the  case  for  the  consideration  of  the 
court  at  bar,  with  leave  to  adjust  the  amount  of  the  recovery, 
and  submitted  two  questions  of  fact  to  the  jury,  which  they  an- 
swered by  finding  that  the  iron  delivered  to  Pettee  &  Mann 
was  not  No.  I ;  and  that  the  difference  in  value  at  the  time  of 
the  delivery,  between  No.  1,  and  the  iron  so  delivered,  was  one 
dollar  per  ton.  The  questions  of  law  were  now  argued  on  a 
case. 

W.  M.  EvartSj  for  the  plaintiffs. 

I.  The  contract  was  for  the  sale  of  a  certain  description  and 
quality  of  iron  on  board  the  <<  Siddons,"  then  at  sea.  This  is 
equivalent  to  a  sale  <<  to  arrive,"  and  is  contingent  upon  the  ani- 
val  of  the  subject  matter  of  sale.  (Chitty  on  Cont.  4th  Am. 
Ed.  361  and  notes ;  Smith's  Mere.  Law,  618-9,  and  note ;  Rus- 
seU  V.  m^li  3  Wend.  113 ;  Boyd  v.  Siffkin,  2  Campb.  N.  P. 
386.) 

II.  By  the  contracti  delivery  and  payment  were  to  be  simul- 
taneous acts,  and  the  refusal  of  the  defendants  to  receive  and 
pay  under  the  contract,  relieved  the  plaintiffs  from  any  obligation 
to  deliver  under  it 

III.  The  defendants,  if  their  objection  to  the  fulfilment  of  the 
contract  wa9  valid,  bad  a  right  to  return  the  portion  of  the  iron 
delivered,  or  to  require  the  pluntifb  to  take  it  away ;  the  plain- 
tifb  offered  to  receive  it  back,  and  demanded  its  return.  The 
dofendnnts  refusing  to  return,  retaining  and  using  it,  yet  dia- 
claiming  it  as  in  pursuance  of  the  eontraot,  must  pay  for  il  ea 
9.  maMm  voleb^ts  viy..  at  S3l  50  par  tw.  the  value  fooad  by 
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the  jury.  (Ohitty  on  Cont.  341  and  352,  and  notes  ;  Oxendale 
V.  Wetherell,  9  B.  &  C.  386 ;  Mavor  v.  Pyne,  3  Bing.  285 ; 
Roberts  v.  Beatty,  2  Penn.  63  ;  Coming  v.  Colt,  5  Wend.  253.) 

IT.  If  not  liable  upon  the  principle  and  at  the  rate  of  a  quan- 
tum valebdty  the  defendants  are  liable  for  the  quantity  received 
at  the  contract  price,  without  deduction,  and  without  recoup- 
ment of  damage.    {Corlies  v.  Gardner,  2  Hall,  345.) 

I.  The  defendants  being  entitled  to  the  iron  only  under  the 
express  contract,  must  pay  for  it  either  at  the  express  contract 
price,  or  upon  a  new  implied  contract  according  to  its  value. 

2  The  further  delivery  of  the  iron  arrived  was  prevented 
solely  by  the  refusal  of  the  defendants  to  receive  and  pay  for  it 
according  to  the  contract,  the  plaintiffs  always  being  ready 
and  offering  to  deliver ;  there  was,  therefore,  no  defect  or  breach 
of  contract  on  the  part  of  the  plaintiffs. 

3.  As  the  sale  was  contingent  upon  the  arrival  or  non- arrival 
of  the  subject  of  sale,  if  it  did  not  arrive  the  sale  could  not  take 
effect,  and  there  was  no  default.  If  it  did  arrive,  the  defend- 
ants were  in  default  in  not  receiving  and  paying  under  the  con- 
tract. 

V.  The  rise  in  the  market  is  the  sole  cause  of  the  difficulty. 
The  iron  which  arrived,  though  inferior  to  the  contract  grade, 
on  arrival  was  worth  $2  50  per  ton  above  the  contract  price^ 
The  plaintiffs,  in  good  faith,  were  willing  to  complete  the  (to 
them)  losing  contract  The  defendants,  contriving  for  greater 
gain  out  of  a  (to  them)  gainful  contract,  attempted  to  avoid 
either  accepting  or  repudiating  the  plaintiff's  performance.  Their 
cunning  has  over-reached  itself,  and  the  law  raising  a  new  im- 
plied contract,  effects  complete  justice  between  the  parties. 

/.  L.  White,  for  the  defendants. 

I.  By  the  evidence  it  is  clear  that  the  plaintiffs  themselves 
failed  to  perform  the  contract  declared  upon. 

The  sale  was  of  iron  of  a  'particular  kind,  and  on  board  of 
a  particular  vessel.  On  the  arrival  of  the  vessel,  the  defend- 
ants were  notified  that  the  iron  purchased  by  them  had  arrived 
and  would  be  landed  in  a  day  or  two,  and  they  were  requested 
to  attend  to  it.    After  they  had  received  a  part  of  it,  they  dis- 

YoL.  II.  34 
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covered  it  was  not  No.  1,  and  they  so  notified  the  plaintifis,  bat 
offered  to  take  the  lot  as  No.  1,  if  a  competent  person,  to  be  select* 
ed  by  the  plaintiffs,  should  so  pronounce  it.  This  the  plaintiffs 
declined,  and  insisted  upon  defendants  taking  it  as  No.  1.  The 
jury,  on  the  evidence,  found  that  the  iron  was  not  No.  1,  and  it 
is  clear  the  plaintiffs  failed  to  deliver  the  iron  named  in  the  con* 
tract  of  sale.  And  yet  they  sue  for  a  breach  of  the  agreement 
by  the  defendants.  This  entitles  the  defendants  to  recoup  the 
damage  sustained  by  them  because  of  the  non-delivery.  {Ive9 
V.  Van  Epp3j  22  Wend.  165 ;  Van  Epps  v.  Harrison,  6  Hill, 
63 ;  Battuman  v.  Price,  3  ibid.  171.)  The  price  which  defend- 
ants agreed  to  give  was  $29  per  ton.  The  iron  No.  1,  was 
worth  $3  60  per  ton  more,  and  this  the  defendants  lost,  by  the 
failure  of  the  plaintiffs  to  deliver  the  iron ;  which,  on  160  tons, 
is  $525. 

Sixty-six  tons  were  delivered  to  defendants  of  the  iron  which 
came  on  board  the  Siddons,  and  for  this  the  plaintiffs  charged 
the  contract  price  for  No.  1,  viz.  |^29  per  ton. 

Allowing  to  the  plaintiffs  the  contract  price  for  the  sixtjr-six 
tons  delivered,  $1914 ;  and  deducting  by  way  of  recoupment 
the  $626,  and  the  judgment  must  be  for  $1389. 

If,  however,  the  plaintiffs  are  not  to  be  held  to  the  price  of 
the  iron  delivered^  as  fixed  by  themselves,  but  are  allowed  to 
charge  for  its  market  value,  the  amount  of  their  claim  would  be 
$2079,  from  which  deduct  $625,  and  the  balance  would  be 
$1324. 

II.  It  is  claimed  that  we  cannot  recoup,  because  1st.  The 
iron  was  sold  to  arrive.  2d.  The  iron  sold  did  not  arrive  ;  and 
3d.  That  for  this  reason  the  contract  fell  through.  This  posi- 
tion he  evidently  rests  mainly  on  the  authority  of  Rtissell  v. 
Nicolly  (3  Wend.  112.)  That  case  differs  materially  from  this. 
There,  cotton  was  sold  to  arrive ;  but  it  was  not  then  shipped, 
was  not  on  its  way,  the  time  of  arrival  was  limited,  and  the 
sellers  were  to  have  possession  after  the  arrival,  to  have  it  le- 
weighed,  &c.  The  plaintiffs  were  non-suited  because  the  con- 
tract was  entire  for  the  delivery  of  five  hundred  bales,  and  they 
had  not  proved  the  arrival  of  all ;  and  besides,  the  cootract 
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condUionalj  depending  upon  the  contingency  of  arrival  by  a 
time  certain. 

In  this  case,  no  time  was  fixed  for  the  arrival.  But  the  plain* 
tiffs  sold  No.  1  iron  on  the  Siddons,  and  the  Siddons  arrived. 
In  the  case  referred  to,  the  cotton  was  to  be  delivered  on  Us  or* 
rival.  The  contingency  of  non-arrival  was  there  provided  for. 
The  sale  in  question  was  not  of  iron  an  arrivalj  but  of  iron  on 
board  the  Siddons,  no  matter  where  she  was.  The  time  desig* 
nated  for  delivery  was  not  fixed  at  a  future  time  or  place,  as  far 
as  there  could  be  a  delivery,  the  iron  was  delivered  when  the 
sale  was  made.  In  the  case  of  Russell,  the  argument  of  coun* 
sel,  and  the  opinion  of  the  court,  rest  on  the  fact  that  the  cotton 
was  to  be  delivered  on  Us  arrival  ;  and  as  it  did  not  arrive^ 
the  defendants  were  protected  by  their  contract.  In  this  case, 
the  sale  was  absolute^  with  a  warranty  that  the  iron  was  on 
board  the  Siddons ;  and  when  she  arrived,  she  had  not  the  iron 
sold.  Nothing  was  to  be  done  by  the  plaintiffs,  before  the  title 
to  the  iron  passed  to  the  defendants ;  and  this  is  the  test,  whe- 
ther the  contract  be  executory  or  executed.  (Defreeze  v.  TVum^ 
petjl  J.  R.  274.)  In  every  sale,  there  is  a  warranty  of  title  to 
the  thing  sold,  and  in  this  case  the  quality  was  warranted  also. 
The  iron  was  sold  as  No.  1,  and  so  specified  in  the  contract  of 
sale.  This  sale,  then,  did  not  "  fall  through,?  but  was  complete 
when  made,  depending  on  no  contingency  of  arrival,  and  leav-^ 
ing  for  the  plaintiffs  nothing  to  do  in  relation  to  the  subject 
matter  of  the  sale.  It  was  a  sale  of  iron  in  transitu^  where  it 
was  then,  and  not  where  it  was  to  be  thereafter.  If  this  view 
be  the  correct  one,  (and  the  terms  of  the  contract  and  the  evi* 
dence  show  no  other,)  then  the  defendants  may  recoup  their 
damages,  as  the  plaintiffs  sued  an  the  agreement,  and  this  can^^ 
not  be  prevented  by  an  abandonment  of  the  special  counts,  and 
a  resort  to  the  general  counts.  (22  Wend.  156 ;  4  ibid.  492.) 
As  the  iron  delivered  was  retained,  the  defendants  should  un- 
doubtedly pay  for  it;  and  the  plaintiffs  should  compensate 
them  for  their  damage  arising  from  the  non-delivery  of  the  iron 
sold  to  them. 

By  the  Court.     OakleY|  Ch.  J. — On  fully  considering 
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this  case,  we  are  satisfied  the  plaintiffs  ought  to  recover  for  the 
iron  delivered,  without  deduction,  on  two  grounds. 

F^rst  The  contract  between  the  parties,  was  equivalent  to  a 
contract  to  sell  and  deliver  iron  io  arrive ;  that  is,  it  was  an 
agreement  to  deliver  Gartsherie  pig  iron  No.  1,  if  any  iron  of 
that  description  arrived  in  the  ship  Siddons  on  the  voyage  she 
was  then  making.  It  is  well  settled  that  such  a  contract  is  con- 
ditional, and  that  if  the  ship  be  lost,  or  if  the  subject  matter  of 
the  sale  do  not  arrive  in  the  ship,  the  contract  is  at  an  end.  In 
this  case  the  ship  arrived,  but  there  was  no  consignment  of  this 
pig  iron  No.  1  on  board.  Therefore  as  the  law  is  settled,  neither 
of  these  parties  were  bound  to  fulfil  the  broker's  sale,  or  entitled 
to  demand  its  fulfilment. 

Second,  We  are  also  clearly  of  the  opinion,  that  the  plaintiffs 
can  recover  on  another  ground.  Assuming  the  contract  to  have 
been  obligatory,  the  defendants  on  finding  the  iron  they  were 
receiving  was  not  No.  1,  were  at  liberty  to  continue  to  receive  it 
as  a  fulfilment  of  their  purchase,  or  they  could  have  repudiated 
the  delivery  and  brought  their  action  jfor  damages.  But  they 
could  not  do  both.  They  had  no  right  to  receive  a  part  of  the 
goods,  retain  such  part,  and  refuse  to  receive  the  residue.  They 
were  bound  to  affirm  or  to  rescind  the  contract,  in  toto.  It  W2ls 
their  duty  either  to  have  received  the  balance  of  the  shipment, 
or  on  finding  it  was  not  what  they  had  contracted  for,  to  have 
returned  what  had  been  delivered  to  them  and  claim  damages 
for  a  violation  of  the  agreement. 

It  would  seem  that  they  desired  to  obtain  the  iron,  and  to 
claim  damages  also.  This  they  could  not  do.  They  were 
bound  to  take  their  position,  and  either  to  receive  the  goods,  or 
to  abandon  the  part  performance  made,  and  resort  to  their  claim 
for  damages. 

In  either  view  of  the  case  the  contract  was  virtually  at  an 
end,  and  the  plaintiffs  are  entitled  to  recover  the  market  price 
of  the  iron  delivered  to  the  defendants,  without  any  deduction. 

Judgment  accordingly. 
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Kendall  v.  STONE.(a) 

In  ftn  action  for  slander  of  title,  the  truth  of  the  words  maj  be  g}wen  in  evidence 
under  the  general  issue. 

Three  things  are  necessary  to  maintain  an  action  for  slander  of  title.  The  words 
spoken  must  be  false ;  they  must  work  an  injury  to  the  plaintiff  In  respect  to  his 
title  ;  and  they  must  be  malicious ;  not  malicious  in  the  worst  sense,  but  with 
intent  to  injure  the  plaintiff. 

A  person  who  utters  words  in  the  bonajide  assertion  and  maintenance  of  his  own 
title,  is  regarded  as  standing  in  a  more  favorable  position,  in  an  action  for  slander 
of  title,  than  he  who  attacks  the  title  of  another  without  such  cause,  it  seems. 

In  an  action  for  slander  of  title,  it  is  proper  for  the  judge  to  charge  the  juiy  that 
the  question  for  them  to  determine  is,  whether  the  defendant  made  the  state- 
ments respecting  the  plaintiff 's  title  bona  fide,  and  under  an  honest  impression 
of  their  being  true  :  or  whether  he  made  them  maliciously,  and  for  the  purpose 
of  slandering  the  plaintiff's  title ;  and  that  the  question  whether  the  words  were 
spoken  maliciously  or  bona  fide,  depends  very  much  upon  their  truth  or  falsity, 
and  the  circumstances  under  which  they  were  spoken  ;  whether  honestly,  to 
caution  purchasers,  or  to  alarm  them  with  unfounded  charges. 

Where  the  evidence  proves  the  speaking  of  words  by  the  defendant,  derogatory  to 
the  plaintiff's  title,  and  that  the  person  to  whom  they  were  spoken  forebore,  in 
consequenc^  thereof,  to  complete  a  contemplated  purchase  of  the  property  from 
the  plaintiff,  sufficient  words,  and  a  consequence  from  them  sufficiently  detrimen- 
tal to  the  plaintiff,  are  shown  to  sustain  an  action ;  provided  malice  in  the  de- 
fendant be  also  established. 

Malice,  in  such  an  action,  is  a  question  of  fact,  and  should  be  submitted  to  the  jury. 

Proof  of  conversations  of  the  defendant,  other  than  those  laid  in  the  declaration, 
respecting  the  same  title  and  subject,  are  admissible  for  the  purpose  of  proving 
the  malice  of  the  defendant 

Though  a  witness  can  only  testify  to  such  facts  as  are  within  his  own  knowledge 
and  recollection,  yet  he  may  refresh  hu  memory  by  the  use  of  a  written  memo- 
randum«  But  where  the  witness  neither  recollects  the  fact,  nor  remembers  to 
have  recognized  the  written  statement  as  true,  and  the  memorandum  was  not 
made  by  hun,  his  testimony,  so  far  as  it  is  founded  on  the  memorandum,  is  but 
hearsay. 

In  actions  of  tort,  the  jury  are  the  proper  judges  of  the  weight  and  effect  of  the 
evidence  ;  and  the  court  will  not  interfere  with  the  damages  found  by  them,  unless 
they  appear  to  be  grossly  disproportionate  to  the  injury  sustained. 

la  an  action  for  slander  of  title,  the  judge  is  justifiable  in  charging  the  jury  that 
they  may  give  eieroplary  damages ;  and  in  refusing  to  charge  that  they  can 
only  give  compensatory,  as  distinguished  from  exemplary,  damages. 
Not.  13,  14 ;  Dec.  30, 1848. 


(a)  Oaklkt,  Csu  J ,  was  absent  because  of  indisposition. 
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This  was  an  action  to  recover  damages  for^an  alleged  slan- 
der of  the  plaintiff's  title  to  certain  lots  of  land  situated  in  the 
sixteenth  ward  of  the  city  of  New  York.  The  cause  was  tried 
in  December,  1846.  The  plaintiff  produced  and  read  to  the 
court,  a  deed  of  the  premises  in  question,  executed  by  the  de- 
fendant and  wife  to  the  plaintiff,  bearing  date  April  10,  1845, 
subject  to  a  mortgage  for  $3000,  and  interest  from  October, 
1844,  and  subject  also  to  assessments  for  opening  Thirty- 
Seventh  street  and  Madison  Avenue.  The  deed  contained  no 
warranty  whatever,  but  contained  a  covenant  against  the  grant- 
or's own  acts, 

Asa  H.  Wheeler,  a  witness  for  the  plaintiff,  testified  that 
on  the  28th  of  October,  1846,  he  negotiated  with  the  plaintiff 
for  the  purchase  of  one  of  the  lots  for  the  sum  of  $900,  by  a 
contract  in  writing,  which  was  produced  and  read  in  evidence ; 
that  the  lot  was  to  be  36  feet  in  width,  and  of  a  depth  equal  to 
half  of  the  block ;  the  witness  was  to  pay  $260  on  the  day  of 
the  date  of  the  contract,  (which  he  did,)  and  the  balance  as 
wanted ;  that  the  understanding  with  the  defendant  at  the  time 
of  the  purchase  was,  that  the  witness  should  go  up  the  next 
morning  and  select  a  lot.  That  accordingly,  he  went  up  the 
next  morning,  and  when  on  the  way,  he  met  the  defendant, 
and  had  some  conversation  with  him,  but  did  not  recollect 
whether  he  first  mentioned  to  the  defendant  that  he  had  pur- 
chased the  lot,  or  he  first  spoke  of  it  to  the  witness.  That  in 
the  course  of  the  conversation,  the  defendant  told  the  witness 
that  he,  the  defendant,  had  a  mortgage  on  the  property  for 
$3000,  and  that  there  was  a  state  loan  on  it  for  $3000 ;  that 
there  were  liens  upon  it,  or  bills  filed  against  it,  by  Mr.  Reed ; 
and  that  if  it  could  be  made  to  appear  that  Mr.  WooUey  had 
an  interest  in  the  lots,  it  would  have  a  bearing  upon  them ;  and 
that  he  thought  it  risky  to  purchase  of  Mr.  Kendall,  the  plain- 
tiff, under  these  circumstances.  The  witness  testified  that  it 
was  a  year  or  more  since  this  conversation  occurred,  and  it  was 
difficult  for  him  to  recollect  what  was  said;  that  he  made  a 
memorandum  afterwards ;  that  the  defendant  said  it  was  risky 
to  purchase  of  the  plaintiff.  That  on  another  occasion,  about 
a  fortnight  afterwards,  the  defendant  said,  Kendall  could  not 
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give  a  warranty  deed  for  those  lots,  as  he,  Stone,  had  not  given 
one  to  Kendall.  That  during  the  first  conversation,  the  defend- 
ant said  he  thought  it  his  duty  to  inform  those  about  purchasing 
the  property,  especially  his  friends  and  acquaintances,  of  the 
situation  of  the  property.  That  the  witness  requested  Mr. 
Wetmore  to  make  searches,  and  he  ascertained  that  there  was 
no  bill  filed  against  the  property,  except  on  the  mortgages. 
That  on  the  day  of  the  second  conversation  with  the  defendant, 
there  had  been  a  previous  understanding  that  the  plaintiff  should 
call  upon  him  at  12  o'clock,  and  the  witness  was  to  go  with 
him  to  the  defendant's  store,  to  tender  him  the  money,  in  order 
to  get  a  release.  That  the  defendant  called  upon  the  witness 
early  that  morning,  and  previous  to  the  plaintiff's  appointment, 
and  inquired  if  Mr.  Wetmore  had  found  any  liens  on  the  pro- 
perty. On  being  informed  that  none  had  been  found,  the  de- 
fendant  insisted  that  there  were  claims  or  bills,  and  that  Mr. 
Wetmore  must  have  overlooked  them.  That  on  this  conversa- 
tion, the  witness  concluded  to  give  up  the  property  entirely. 

That  Stone  also  called  on  me  at  my  rooms,  and  the  import 
of  the  conversation  was  the  same  as  at  our  previous  interviews. 
He  then  stated,  that  Mr.  Reed  had  filed  a  bill  against  Mr. 
Woolley,  which  he  presumed  he  would  be  able  to  collect  from  a 
lot  I  had  then  bought  the  lot,  and  paid  a  part  of  the  purchase 
money. 

The  witness  proceeded :  Mr.  Stone  .told  me,  that  he  had 
made  an  offer  to  Kendall  for  one  of  the  lots.  The  offer  was 
$700 ;  it  was  for  a  lot  adjoining  Stone  in  the  rear.  After  this, 
I  threw  up  the  purchase,  and  Kendall  gave  me  his  note  for 
^^0 — the  money  I  paid.  I  was  fearful  of  getting  into  difficulty, 
and  therefore  gave  up  the  purchase.  Mr.  Stone  said  he  thought 
Kendall  had  better  take  his  offer  of  $700  for  that  lot,  so  that  he 
would  have  money  to  pay  off  these  liens.  I  should  have  taken 
the  title  of  it,  had  it  not  been  for  what  Mr.  Stone  said.  I  did 
not  go  to  Mr.  Stone  to  tender  him  the  money,  because  in  conse- 
quence of  his  previous  conversations,  I  had  made  up  my  mind 
to  give  up  the  lot.  I  offered  to  raise  the  $6000,  to  pay  off  both 
mortgages.    I  spoke  to  both  Mr.  Stone  and  Mr.  Kendall  about 
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it.  I  did  not  do  it,  because  I  was  fearful  it  would  not  be  safe, 
according  to  Mr.  Stone's  account. 

On  being  cross-examined,  he  testified  that  Isaac  M.  Woolley 
was  the  subscriHiing  witness  to  the  agreement  mentioned  in  his 
direct  examination ;  that  the  body  of  the  agreement  was  in 
Mr.  Woolley's  handwriting ;  that  Kendall  was  brother-in-law 
to  Woolley.  Witness  could  not  say  how  long  he  had  beea 
negotiating  before  the  agreement  was  made,  perhaps  two  or 
three  weeks ;  that  he  had  a  conversation  with  Woolley  about  it. 
Woolley  was  a  particular  friend  of  the  witness,  and  wanted  him 
to  buy  this  property  and  build  upon  it. 

The  defendant's  counsel  then  asked  the  witness  the  following 
question  :  "  Who  did  you  bargain  with  ?"  To  which  the  coun- 
sel for  the  plaintiff  objected ;  and  the  defendant's  counsel  pro- 
posed to  go  on  and  show  the  truth  of  the  words  spoken,  under 
the  general  issue,  to  which  the  plaintiff's  counsel  objected.  The 
court,  after  discussion,  ruled  that  the  defendant  might  show  the 
truth  of  the  words  alleged  to  have  been  spoken,  under  the  gene- 
ral issue,  to  which  the  plaintiff's  counsel  excepted.  The  wit- 
ness proceeded,  and  in  answer  to  the  question,  said  :  Mr.  Wool- 
ley  first  called  on  the  witness  about  the  lots ;  this  was  about  a 
week  or  ten  days  before  ;  the  witness  did  not  agree  to  look  at 
the  lots,  because  he  knew  pretty  much  how  they  were  situated ; 
that  he  afterwards  went  to  look  at  them,  and  Woolley  and  Ken- 
dall went  with  him ;  that  Woolley  gave  him  to  understand  that 
he  was  agent  for  Kendall ;  that  witness  did  not  call  upon  Mr. 
Reed  previous  to  giving  up  the  bargain,  nor  request  Mr.  Wet- 
more  to  do  so;  that  when  Stone  called  at  the  witness's  room, 
he  said  that  the  purchase  money  was  to  be  all  paid  to  him,  in- 
stead of  the  $650,  as  that  was  the  agreement  between  him  and 
Kendall.  > 

That  the  remarks  of  Stone,  given  at  the  first  interview,  were 
made  in  answer  to  inquiries  made  by  witness,  respecting  the 
title  of  the  lot. 

On  his  further  direct  examination,  this  witness  stated  that  it 
was  difficult  for  him  to  give  the  residue  of  the  conversation  at 
the  third  interview ;  that  Mr.  Stone  said  he  thought  Woolley 
was  concerned  in  the  property,  and  was  acting  under  a  cloak  ; 
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that  he  was  a  very  troublesome  man  to  deal  with  about  money 
matters.  He  said  the  witness  would  find  Mr.  Woolley  a  diffi- 
cult man  to  get  along  with  ;  that  he  was  a  very  good  man  as 
long  as  money  did  not  interfere;  witness  presumed  he  first 
asked  Stone  about  the  title.  The  witness  had  no  reason  to  be- 
lieve or  suppose  that  the  title  was  not  all  right  until  Stone  told 
him.  That  witness  was  not  informed  by  either  Woolley  or 
Kendall,  before  his  first  interview  with  Stone,  that  there  were 
any  mortgages  upon  the  lot. 

W1L1.IAM  C.  Wetmore,  another  witness  for  the  plaintiff,  te^ 
tified  that  Mr.  Wheeler  applied  to  him  to  search  for  mortgages 
and  incumbrances  against  the  lot,  from  the  time  of  the  mort- 
gage to  the  commissioner  of  loans ;  that  he  had  a  search  made 
by  the  register,  for  taxes,  assessments  and  liens  in  the  several 
courts ;  he  was  never  asked  to  look  at  the  back  title ;  Wheeler 
assumed  that  to  be  good ;  that  witness  made  the  searches  which 
showed  a  conveyance  from  Woolley  and  wife  to  Edward  Stone, 
dated  the  25th  May,  1842,  and  recorded  on  the  day  of  its  date ; 
also  a  conveyance  from  Stone  and  wife  to  Kendall,  by  deed 
dated  10th  April,  1845,  and  recorded  April  14th,  1845 ;  also  a 
mortgage  from  Kendall  and  wife  to  Stone,  dated  April  10th, 
1845,  and  recorded  April  14th,  1845  ;  that  the  search  for  assess- 
ments showed  assessments  unpaid  for  opening  Thirty-seventh 
street,  and  assessments  for  opening  Madison  Avenue,  also  un- 
paid taxes  due ;  that  the  taxes  of  1845,  amounting  to  $126, 
were  unpaid ;  that  the  searches  in  the  supreme  and  the  superior 
courts  were  made  against  Woolley  from  January  1st,  1838,  to 
July,  1840,  and  against  Edward  Stone  for  6  years  previous  to 
the  1st  July,  1840,  and  no  judgments  found ;  also  searches  were 
made  in  the  common  pleas,  for  five  years  prior  to  June  1st,  1842^ 
against  Woolley,  and  for  ten  years  against  Kendall  and  Stone ; 
that  he  found  two  judgments  against  Woolley  before  he  con- 
veyed to  Stone,  which  were  satisfied  ;  that  there  were  two  other 
judgments  against  Woolley,  and  some  other  incumbrances  not 
satisfied,  obtained  after  the  lot»  were  conveyed  to  Stone ;  that 
none  of  the  notices  of  lis  pendens  found  touched  the  lots  in 
question,  and  the  witness  reported  that  they  formed  no  objec* 
tkm  to  the  title ;  and  he  told  Mr.  Wheeler  that  the  title  wat 
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satisfactory  to  him  ;  that  it  was  usual  to  pay  assessments  and 
taxes  out  of  the  purchase  money ;  that  they  were  in  this  case 
very  trifling. 

The  plaintiff  here  produced  the  bill  in  chancery  of  Stone  v. 
Kendall  ^  The  Loan  Commissioners,  filed  February  2,  1846, 
to  foreclose  the  above  mortgage  from  Kendall  to  Stone,  by  which 
bill  it  appeared  that  the  plaintiff  and  wife  and  the  loan  commis- 
sioners only,  were  made  parties  defendants. 

James  Hall,  another  witness  for  the  plaintiff,  being  asked  if 
•he  had  a  conversation  with  Stone  about  the  property  in  ques- 
tion, the  counsel  for  the  defendant  objected  thereto  and  to  the 
admission  of  evidence  of  other  slander  than  that  alleged  in  the 
plaintiff's  declaration.  The  judge  ruled  that  he  would  permit 
the  plaintiff  to  prove  other  remarks  or  declarations  of  Stone,  for 
the  purpose  of  showing  malice,  but  not  as  a  substantial  ground 
of  action  or  damage ;  to  which  defendant's  counsel  excepted. 
The  witness  then  testified  to  a  conversation  between  him  and 
the  defendant,  in  which  the  latter  stated  that  the  plaintiff  would 
not  be  able  to  give  a  clear  title  to  the  premises  in  question,  as 
there  were  one  or  two  mortgages  upon  it,  at  that  time  ;  that  he 
stated  that  he  had  one  and  that  there  was  a  state  loaa  upon  it, 
and  the  only  way  to  get  a  clear  title  would  be  in  case  he,  (Stone,) 
should  foreclose  upon  the  property,  he  could  give  a  clear  title, 
but  Mr.  Kendall  could  not,  of  course,  give  a  clear  title,  as  he, 
(Stone,)  held  a  mortgage  against  him  ;  that  Stone  said  he  had 
offered  to  buy  one  of  the  lots  of  Kendall  for  $700.  It  was  a  lot 
on  the  hill  and  witness  thought  one  adjoining  Stone's ;  that 
Stone  said  he  thought  $700,  was  as  much  as  the  lot  was  worth 
and  as  much  as  Kendall  would  realise  from  it  for  some  time  to 
come ;  that  the  witness  did  not  recollect  when  this  conversa- 
tion was,  but  he  thought  it  was  the  latter  part  of  November, 
1846. 

Alfred  W.  Waddell,  testified  to  a  conversation  with  the 
defendant,  about  the  plaintiff's  property  on  the  hill,  in  Novem- 
ber, 1846,  at  defendant's  store  ;  that  witness  asked  him  the  value 
of  lots  on  Thirty-seventh  street  belonging  to  Mr.  Kendall ;  he 
said  he  thought  they  were  worth  about  $600  or  $700  ;  that  he 
mentioned  that  Mr.  Wheeler  had  bought  one  for  $900,  but  that 


NEW  YORK— DECEMBER,  1848.  275 


Kendall  v.  Stone. 


be  had  backed  out,  and  thrown  it  up,  on  account  of  some  diffi- 
culty about  the  title  ;  that  witness  either  asked  him,  or  he  vol- 
unteered to  tell,  what  the  difficulty  was,  and  he  said  that  a  bill 
had  been  filed,  or  would  be  filed  in  a  day  or  two,  against  Mr. 
Kendall,  by  some  person  by  the  name  of  Reed,  and  that  it  was 
supposed  Kendall  was  used  as  a  cloak  to  cover  the  property  of 
Woolley. 

Some  other  witnesses  were  examined  in  respect  to  declara- 
tions made  by  the  defendant  concerning  the  plaintiffs  title, 
whose  testimony  it  is  not  necessary  to  give. 

The  plaintiff  then  read  in  evidence  a  deed  from  Woolley  and 
wife  to  Stone,  dated  25th  May,  1842,  for  the  consideration  of 
$5035,  conveying  the  premises  in  question,  and  other  lands.  It 
was  a  warranty  deed,  with  full  covenants,  subject  to  a  mort- 
gage to  the  state  for  $4035,  with  interest  from  the  first  Tues- 
day of  October,  1847,  which  Stone  assumed  to  pay  as  a  part  of 
the  consideration  or  purchase  money. 

The  plaintiff's  counsel  then  put  in  evidence  the  mortgage  from 
Woolley  to  the  loan  commissioners,  dated  12th  August,  1837, 
for  $4035,  upon  which  $1035  had  been  paid  on  the  10th  Octo- 
ber, 1843. 

Here  the  plaintiff^s  counsel  rested,  and  the  defendant's  coun- 
sel thereupon  moved  the  court  to  grant  a  non-suit,  for  these 
reasons : 

I.  This  case  being  in  the  nature  of  an  action  for  malicious 
prosecution,  the  plaintiff  must  prove  the  words,  want  of  proba- 
ble cause  for  believing  them  to  be  true,  and  special  damages 
arising  from  and  consequent  upon  the  speaking  of  the  words. 

1.  The  words  have  not  been  proved.  Wheeler  is  the  only 
witness  upon  this  subject,  and  his  testimony  should  be  excluded, 
because  it  was  not  testimony,  but  merely  the  reading  by  him  of 
a  memorandum. 

2.  But  if  his  testimony  be  admissible,  still  the  words  laid 
in  the  declaration  are  not  thereby  or  otherwise  proved. 

II.  Because  the  plaintiffs  have  shown  that  most  of  the  words 
used,  or  statements  made  by  the  defendant  are  true  in  point  of 
fojct ;  those  words  and  statements  should  therefore  be  consid* 
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ered|  so  far  as  respects  this  question,  as  not  contained  in  the  de- 
claration. 

IIL  There  is  no  proof  of  damages.  The  plaintiff  must  prove 
damages  as  the  consequence  of  the  particular  words  spoken. 

The  court  refused  a  non-suit ;  to  which  decision  the  defend- 
ant's counsel  excepted. 

The  defendant's  coimsel  having  opened  the  defence  to  the 
jury  offered  to  read  in  evidence  a  bill  in  chancery,  filed  before 
the  vice-chancellor  of  the  first  circuit,  in  a  case  wherein  Thomas 
Page  was  complainant,  and  Isaac  M.  WooUey  and  Josiah  F. 
Kendall  were  defendants,  filed  14th  June,  1845,  upon  a  judg- 
ment alleged  to  have  been  obtained  against  said  WooUey  on  the 
30th  lUay,  1843,  to  which  the  plaintiff's  counsel  objected.  The 
objection  having  been  overruled  and  the  plaintiff's  counsel  hav- 
ing excepted,  the  bill  was  read. 

Richard  Rbed,  a  witness  for  the  defendant,  testified  that  he 
was  a  counsellor  at  law  and  solicitor  in  chancery  ;  that  he  filed 
a  bin  in  favor  of  Page  against  WooUey  and  Kendall ;  the  suit 
in  which  that  bill  was  filed,  was  pending  in  November,  1846, 
and  it  was  still  pending.    Being  asked,  "  Did  you  ever  com- 
municate to  Mr.  Stone  the  fact  that  such  a  bill  was  filed?"  the 
plaintiff's  counsel  objected  to  the  question.    The  court  having 
overruled  the  objection  and  the  plaintifi^s  counsel  having  ex- 
cepted, the  witness  answered  that  he  did ;  that  he  told  him 
soon  after  the  filing  of  the  bill ;  that  he  stated  to  him  that  he 
had  filed  a  bill  on  behalf  of  Mr.  Page,  to  recover  the  judgment 
described  in  the  bill,  and  requested  him  to  recollect  the  facts 
connected  with  it,  as  he  supposed  he  (Stone,)  would  be  wanted 
as  a  witness ;  that  he  requested  him  to  recollect  the  facts  con- 
nected with  the  transaction  between  WooUey  and  Kendall ; 
that  he  referred  to  the  transfer  of  the  real  estate,  which  he  had 
conveyed  to  Kendall ;  that  he  stated  to  him  why  he  had  filed 
Ihe  bill ;  that  he  told  Stone  that  it  was  WooUey's  property,  and 
that  he  proceeded  on  that  ground ;  that  neither  Kendall  nor 
Woolley  have  ever  answered  that  bill ;  no  process  was  served 
m  the  suit ;  there  had  been  several  efforts  to  settle  it ;  that  when 
the  biU  was  filed  it  was  without  any  understanding  with  Ken- 
dall and  WooUey.    Being  asked  by  the  counsel  for  the  defend- 
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ant  if  it  was  done  ia  good  faith  ?  he  said  it  was,  and  with  the 
intention  of  going  on  with  it. 

The  testimony  on  both  sides  being  closed,  the  counsel  for  the  d3- 
fendant  renewed  his  motion  for  a  non^suit,  for  the  reasons  above 
stated,  and  also  upon  the  ground  that  the  words  spoken  by  the 
defendant,  as  alleged  in  the  plaintiff's  declaration,  were  proved 
to  be  true,  and  also  proved  to  have  been  spoken  in  answer  to 
inquiries  made  of  the  defendant,  without  any  malice.  The 
court  refused  to  grant  the  motion  for  a  non-suit,  and  the  defend* 
ant's  counsel  excepted. 

The  counsel  for  the  defendant  requested  the  judge  to  charge 
the  jury  that  if  they  should  find  in  favor  of  the  plaintiff,  then 
they  should  find  only  such  damages  for  the  plaintiff  as  were 
the  consequences  of  the  words  spoken. 

The  judge  charged  the  jury  as  to  damages  as  follows : 

"  Upon  the  subject  of  damages,  if  the  words  were  spoken  in 
good  faith  and  without  malice,  there  are  to  be  no  damages ;  if 
not  so  spoken,  it  is  otherwise.  You  can  then  award  such  dam- 
ages as  you  think  established  by  the  evidence.  If  the  defend- 
ant has  been  actuated  by  malicious  motives,  and  with  the  de- 
sire of  crippling  the  plaintiff  and  engrossing  the  property  for  less 
than  its  value,  you  are  not  obliged  to  estimate  the  amount  with 
any  great  scrupulousness,  nor  be  restrained  by  the  inquiry  how 
much  the  plaintiff  has  lost  by  losing  the  sale  of  his  property. 
The  offence  of  deliberately  slandering  another's  title  to  prop- 
erty, from  malicious  or  selfish  motives,  if  proved,  merits,  and 
public  example  requires,  such  damages  as  are  calculated  to 
prevent  the  repetition  of  the  offence  by  others,  and  you  have  a 
right  not  only  to  compensate  the  injured  party  for  his  loss,  but 
to  keep  an  eye  to  good  morals  and  to  public  example.  But  you 
are  not  to  act  under  the  impulse  of  passion  or  prejudice,  but  as 
rational  and  sensible  men,  looking  at  the  case  and  the  evidence 
presented  to  you." 

The  coimsel  for  the  defendant  thereupon  excepted  to  the 
charge. 
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The  jury  found  a  verdict  for  the  plaintiff  for  nine  hundred 
dollars  damages  ;  and  the  defendant  moved  for  a  new  trial. 

W.  Bliss,  for  the  plaintiff. 

I.  The  motions  for  a  non-suit  were  properly  denied.  The 
only  question  upon  such  motions  is  whether  there  was  sufficient 
evidence  to  carry  the  cause  to  the  jury  ;  and  the  ground  of  the 
motion  must  be  properly  taken  and  specifically  stated.  1.  The 
principles  of  actions  for  slanders  of  title  will  be  found  stated  in 
Har grave  v.  Le  Breton,  4  Burr.  2422 ;  Smith  v.  Spooner,  3 
Taunt.  R.  246,  and  cases  there  cited ;  Pitt  v.  Donovan,  1  Maul. 
&  Selwyn,  639 ;  Watson  v.  Reynolds,  1  Moody  &  Malkin,  1 ; 
Pater  v.  Baker,  3  Man.  Gran.  &  Scott,  831,  64.  The  es- 
sence of  the  action  is  a  malicious  depreciation  of  the  plaintiff's 
title ;  and  the  malice  may  be  either  express  or  implied.  A  per- 
son has  a  right  to  utter  words  in  the  "  bona  fide"  assertion  and 
maintenance  of  his  own  title,  but  not  to  attack  the  title  of  ano- 
ther, without  such  cause.  2.  In  the  points  taken  upon  the  mo- 
tions, the  defendant  does  not  deny  that  there  is  evidence  tending 
to  establish,  with  perhaps  one  exception,  the  particulars  men- 
tioned, but  insists  that  they  are  not  proved  or  established,  or 
that  other  facts  have  been  proved  by  the  defendant.  Questions 
not  for  the  court  but  for  the  jury.  3.  There  was  sufficient 
evidence  of  the  speaking  of  the  words.  Upon  a  motion  for  a 
non-suit,  an  exception  to  the  testimony  cannot  be  taken.  It  is 
now  held  to  be  sufficient  to  prove  the  words  in  substance  as 
laid.  (Buller's  N.  P.  6 ;  Miller  v.  MUler,  8  John.  R.  74 ;  Olmr 
stead  V.  Miller,  1  Wend.  506  ;  Fox  v.  Vanderbeck,  5  Cow.  513.) 
As  examples,  see  Doneasler  v.  Hewson^  2  Man.  &  Ry.  176 ; 
Dyer,  75 ;  Miller  v.  Miller,  supra.  It  is  not  necessary  to  prove 
all  the  words,  but  so  much  of  them  only  as  will  sustain  the  ac- 
tion. (5  Cow.  513 ;  1  Wend.  R.  506.)  See  also  Code  of  Pro- 
cedure, §  145,  146,  147, 149,  151,  now  in  force  in  all  suits,  as  to 
what  variances  shall  be  deemed  material,  and  what  errors  or 
defects  in  the  pleadings  or  proceedings  the  court  shall  disregard 
or  may  amend.  4.  The  truth  of  words  was  matter  of  defence, 
and  whether  and  how  far  established,  was  for  the  consideration 
of  the  jury.    It  was  neither  admitted  nor  shown  by  the  plain- 
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tiff.  6.  There  was  sufficient  proof  of  malice ;  and  the  question 
of  malice  is  exclusively  for  the  jury.  (Boswell  v.  Osgood,  3 
Pick.  R.  384  ;  Demarest  v.  Haringy  6  Cow.  R.  76 ;  Jarvis  v. 
Hathaway^  3  John.  R.  183 ;  Cooke  on  Law  of  Defamation,  38  ; 
Kelly  V.  Partington^  4  B.  &  Ad.  700.)  The  deliberate  attempt 
to  justify  the  charges  as  true,  is  itself  evidence,  and  an  ad- 
mission of  the  malice.  {Root  v.  King,  6  Cow.  624,  Per  Chan- 
cellor, 4  Wend.  R.  139,  S.  C.)  Words  defamatory  of  a  title, 
uttered  by  a  stranger,  that  is  not  in  assertion  and  vindication 
of  one's  own  title,  imply  malice.  (See  supra.)  There  was 
abundant  proof  of  actual  malice.  The  question  was  fairly 
submitted,  and  the  jury  have  found  it  against  the  defendant  6. 
There  was  sufficient  proof  of  special  damage.  The  loss  of  the 
sale  to  Wheeler  would  alone  support  the  action.  7.  Want  of 
probable  cause  is  not  of  itself  a  requisite  of  this  sort  of  action. 
In  Pater  v.  Baker,  (supra,)  Maule,  J.  says  that  the  existence  of 
probable  cause  "does  not  afford  any  answer  to  the  action."  In 
Pitt  V.  Donovan,  Bailey  and  Dampier,  J.  J.,  only  said  that  it 
was  to  be  made  out  "  where  a  person  is  not  to  be  treated  as  a 
mere  stranger."  "  Such  a  want,"  says  J.  Dampier,  "  as  would 
induce  a  jury  to  infer  that  his  conduct  is  founded  in  malice  ;" 
while  Lord  Ellenborough,  in  his  more  able  and  elaborate  opi  - 
nion  in  that  case,  said  that  probable  cause  "  was  not  strictly 
the  issue."  No  decision  can  be  shown  that  it  is.  The  true 
point  is  malice.  The  jury  have  found  the  one,  and  negatived 
the  other. 

II.  The  defendant's  exceptions  to  the  admission  and  rejection 
of  evidence  were  not  well  founded.  1.  The  witness,  Wheeler, 
had  a  right  to  refresh  his  memory  from  the  memorandum,  and 
did  nothing  more.  {Robertson  v.  Lynch,  18  J.  R  45  ;  Feeter 
V.  Heath,  11  Wend.  R.  485  ;  1  Phil.  Ev.  289.)  If  the  words 
were  correctly  stated  in  the  memorandum,  the  witness,  also 
correctly  stating  them,  must  repeat.  2.  The  proof  of  other 
conversations  of  the  defendant  respecting  the  same  title  and 
subject  was  admissible,  to  prove  malice ;  for  which  purpose 
only  they  were  stated  to  be  offered  and  were  received.  {Inman 
V.  Foster,  8  Wend.  R.  602  ;  Kennedy  v.  Gifford,  19  Wend.  R. 
296,  are  express  decisions  upon  this  point.    So  also,  is  Tate  v. 
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Humphrey,  2  Camp.  R.  73,  n. ;  Lei  v.  Macguister,  1  Camp. 
N.  P.  48 ;  Lee  v.  Huson,  Peake,  166 ;  Wame  v.  Chadwell,  2 
Stark.  R.  457 ;  Stuart  t.  Lavell,  2  Stark.  R.  93 ;  MacLeod  t. 
Wakley,  3  Car.  &  Payne,  311 ;  Child  v.  Affleck  et  ux.  9  BariL 
&,  Cress.  403 ;  Rogers  v.  Clifton,  3  Bos.  &,  Pul.  587 ;  Buller's 
N.  P.  72  ;  Phil.  Evid.  (7th  ed.)  246 ;  Bodwell  v.  Swan,  3 
Pick.  R.  370 ;  Child  v.  Homer,  13  Pick.  503 ;  Wallis  v.  Mead, 
3  Binney,  546 ;  Shock  v.  McChesney,  2  Yeates,  473 ;  Kean  v. 
McLaughlin,2  Serg.  ifcRawie,  469;  McArmontv.  McClelland, 
14  Serg.  (fc  Rawle,  359  ;  Duvall  v.  Griffith,  2  Har.  &  Gill,  30  ; 
Miller  v.  JEerr,  2  McCord,  285.)  That  a  plea  of  justification 
is  evidence  of  malice,  being  a  repetition  of  the  slander,  is  also 
a  branch  of  the  rule  ;  {Edgell  v.  Francis,  1  Mann.  &  Granger, 
222 ;  Caddy  v.  Barlow,  1  Man.  &  Ry.  275.)  Also  cases  of 
fraud ;  {Alison  v.  Mathieu,  3  John.  R.  235  ;  Benham  v.  Cary, 
11  Wend.  R.  83 ;  Jackson  v.  Timmerman,  12  Wen.  R.  299  ;) 
3.  There  is  nothing  in  the  other  exceptions ;  (1  Phil.  Ev.  (Cow. 
&  Hill's  ed.)  293  ;  Watson  v.  Court,  2  Car.  &  Payne,  232.) 

III.  The  charge  of  the  judge  was  correct  It  was  founded  on 
the  doctrines  of  Lord  Ellenborough,  in  Pitt  y.  Donovan.  That 
portion  of  it  relating  to  exemplary  damages  is  according  to  the 
settled  law  of  this  state ;  ( Tillotson  v.  Cheetham,  3  John  R. 
66 ;  Huston  v.  Hopkins,  9  J.  R.  37 ;  Hoyt  y.  Gelston,  13  J. 
R.  141  ;  Woat  v.  Jenkins,  14  J.  R.  352;  Woodward  y.  Paine,  16 
J.  R.  493 ;  Ex  parte  Bailey,  2  Cow.  R.  479 ;  Paddock  v.  Sor 

lisbury,  2  Cow.  R.  811,  3  J.  R.  180 ;  Sargeant  v. ,  6 

Cow.  R.  106 ;  Southard  v.  Rexford,  5  Cow.  254 ;  Elliot  ▼. 
Br&wn,  2  Wend.  R.  497 ;  Cable  v.  DaHn,  20  Wend.  R.  172 ; 
Tift  V.  Culver,  3  Hill  R.  180  ;  Cook  v.  Ellis,  6  Hill  R.  465  ; 
Burr  V.  Burr,  7  Hill,  217,  per  Strong;  Senator ;  Auchmuty  v. 
Team,  1  Denio,  495 ;  Allen  v.  Addington,  7  Wend.  R.  9 ; 
King  V.  Root,  Court  of  Errors,  4  Wend.  R.  113,  133,  139; 
McAlmont  v.  McClelland,  14  Serg.  <fc  Rawle,  359  ;  Williams  v. 
Cruise,  1  Man.  Gran.  &  Scott,  842,  per  Maule,  J. ;  Marest  v. 
Harvey,  6  Taun.  442.) 

IV.  The  judge  rightfully  refused  to  charge  that  the  jury 
could  only  give  compensatory  as  contradistinguished  from  ex- 
emplary damages.    (See  last  point.) 
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T.  la  actions  of  tort,  the  jury  are  peculiarly  the  proper  judges 
of  the  weight  and  effect  of  the  evidence ;  and  the  court  will  not 
grant  a  new  trial,  because  the  damages  are  alleged  to  be  exces- 
sive ;  unless  the  amount  is  so  grossly  outrageous  and  extrava- 
gant as  manifestly  to  show  partiality,  prejudice  or  corruption. 
{Cable  V.  DeUciriy  20  Wend.  R.  172;  Marquisee  v.  OrmstoUj  16 

Wend.  R.  368 ;  Sargeant  v.  ,  6  Cow.  R.  106,  118, 119 ; 

Colenmn  v.  Satiihwick,  9  John.  R.  45 ;  Sharp  v.  Brice^  2  W. 
Black.  942 ;  Williams  v.  Currie,  1  Mann.  Gran.  &  Scott,  841 ; 
Edgell  V.  Francis^  1  Mann.  <)&  Gran.  222  \Bost  v.  King^  7  Cow. 
R.  637 ;  S.  C.  4  Wend.  R.  135.) 

There  is  no  reason  why  this  verdict  should  be  disturbed. 
There  was  a  malicious  depreciation  by  the  defendant  of  a  title 
derived  from  himself,  and  for  which  he  had  received  a  full 
consideration. 

F.  B.  Cuttings  for  the  defendant 

I.  The  evidence  of  Wheeler,  read  &om  the  memorandum 
made  by  him  on  the  12th  February,  1846,  more  than  three 
months  after  the  conversation  which  it  professes  to  record,  ought 
not  to  have  been  received.     (2  Cow.  &,  Hill's  Notes,  550,  750.) 

II.  The  evidence  of  James  Hall,  as  to  the  declarations  alleg- 
ed to  have  been  made  by  the  defendant  to  him  in  the  fall  of 
1844,  or  early  in  the  winter  of  1845,  ought  not  to  have  been  re- 
ceived. The  evidence  of  Alfred  W.  Waddell,  and  James  A. 
Rich,  of  declarations  alleged  to  have  been  made  by  the  defend- 
ant to  them,  was  not  proper. 

III.  The  motion  for  a  non-suit  ought  to  have  been  granted. 

IV.  The  motion  for  a  non-suit  made  after  the  testimony  was 
closed,  ought  to  have  been  granted.  1.  Not  only  was  there  no 
evidence  of  want  of  probable  cause,  but  the  evidence  showed 
that  Stone  had  good  reason  to  believe  what  he  stated  to  be  true  ; 
indeed  that  it  toas  true.  2.  The  information  was  given  in  an- 
svrex  to  inquiries,  an<l  required  the  plaintiff  to  prove  express 
malice,  in  order  to  maintain  his  action. 

V.  The  charge  of  the  judge  was  erroneous  and  was  calculat- 
ed, to  mislead.  1.  He  charged  that  the  question  of  malice  de- 
pended upon  the  truth  or  falsity  of  the  words  spoken.    8.  He 
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ought  not  to  have  submitted  to  the  jury,  the  question  whether 
in  point  of  fact  "  it  was  risky,"  to  buy  this  property.  3v  The 
jury  were  misled  by  the  remarks  in  relation  to  the  desire  of 
the  plaintiff  to  purchase  a  lot  for  $700 ;  and  in  relation  to  the 
evidence  of  Hall,  Waddell  and  Rich  ;  also  in  relation  to  the 
evidence  from  which  the  judge  informed  the  jury  they  might 
infer  bad  motives  in  the  defendant.  4.  The  rule  of  damages 
was  wrong,  and  the  result  shows  that  it  misled  H^  jury. 
(Cooke's  Law  of  Defamation,  223,  103 ;  4  Phill.  Ev.  248 ;  2 
Stark,  on  SI.  103-4 ;  2  Greenl.  §  254 ;  Yelv.  89,  note ;  1  Esp. 
Rep.  48.) 

Bt  thb  Court.  Yanderpoel,  J. — ^It  would  seem  from  the 
books  of  reports  of  this  state,  that  this  is  a  rare  action  among 
us.  They  abound  with  actions  for  personal  slander  ;  but  few, 
if  any,  actions  for  slander  of  title  can  be  found  in  them.  Not 
so,  however,  in  England ;  the  action  there  seems  a  frequent  one, 
and  the  principles  which  govern  it  seem  there  pretty  well  estab- 
lished. 

The  action  for  slander  of  title  differs  in  many  particulars 
from  the  ordinary  action  of  slander.  The  truth  of  the  words 
xokj  be  given  in  evidence  under  the  general  issue.  (Cooke's 
Law  of  Defamation,  27,  and  cases  there  cited.)  In  one  particu- 
lar, the  charge  of  the  judge  was  more  favorable  to  the  defend- 
ant than  the  law  will  warrant.  He  charged,  at  the  request  of 
the  defendant's  counsel,  that  if  the  words  were  not  true  in  point 
of  fact,  yet,  if  the  information  thereby  communicated  by  the 
defendant  had  been  given  to  him,  and  he  had  probable  cause  to 
believe  the  same  to  be  true,  then  a  verdict  should  be  rendered 
for  the  defendant.  This  was  putting  the  action  upon  the  same 
ground  on  which  •the  action  for  malicious  prosecution  rests ;  a 
ground  erroneous,  but  an  error  committed  at  the  defendant's  re- 
quest, and  one  of  which  he  cannot  complain.  In  Pater  v. 
Baker^  (3  Man.  Gran.  &  Scott,  831,)  Mjiule,  Justice,  lays  down 
what  he  looks  upon  to  be  the  true  rule.  He  says,  the  want  of 
probable  cause  does  not  necessarily  lead  to  an  inference  of 
malice ;  neither  does  the  existence  of  probable  cause  afford  any 
Answer  to  the  action.    The  action,  he  remarks,  is  for  slandar 
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title,  which  he  pronounces  a  sort  of  metaphorical  expression* 
Three  things  are  necessary  to  maintain  the  action.    The  words 
spoken  must  be  false ;  they  must  work  an  injury  to  the  plain* 
tiff,  in  respect  to  his  title ;  and  they  must  be  malicious ;  not 
malicious  in  the  worst  sense,  but  with  intent  to  injure  the  plain- 
tiff.   (Pitt  V.  Donovan,  6  Maule  dc  Sel.  639  ;  Smith  v.  SpooneTj 
6  Taimt.  246.)    The  case  of  Pitt  v.  Donovan,  was  an  action 
for  slander  of  title,  conveyed  in  a  letter  to  a  person  about  to 
purchase  the  estate  of  the  plaintiff,  imputing  insanity  to  Y., 
from  whom  the  plaintiff  purchased  it,  and  that  the  title  would, 
therefore,  be  disputed,  for  which  cause  the  person  refused  to 
complete  the  purchase.    It  was  held,  that  the  defendant  who 
had  married  the  sister  of  Y..  who  was  heir  at  law  to  her  brother, 
in  the  event  of  his  dying  without  issue,  was  not  to  be  consid^ 
,  ered  as  a  mere  stranger ;  and  the  question  for  the  jiury  was,  not 
whether  they  were  satisfied,  as  men  of  good  sense  and  good 
understanding,  that  Y.  was  insane,  or  that  the  defendant  enter- 
tained a  persuasion  that  he  was  insane,  upon  such  grounds  as 
would  have  persuaded  a  man  of  good  sense  and  knowledge  of 
business ;  but  whether  he  acted  bona  fide,  in  the  communica- 
tion which  he  made,  believing  it  to  be  true.    From  this  and 
other  cases,  it  would  seem  that  a  person  who  utters  words  in 
the  bona  fide  assertion  and  maintenance  of  his  own  title,  is  re- 
garded as  standing  in  a  more  favorable  position,  in  this  action, 
than  he  who  attacks  the  title  of  another,  without  such  cause } 
and  Cooke,  in  his  Law  of  Defiunation,  p.  23,  says,  "  As  soon  as 
it  appears,  that  the  defendant  claimed  title  to  the  property,  to 
which  the  slander  applies,  he  is  entitled  to  a  non-suit ;"  citing 
Chresham  v.  Grinsley,  (Yelv.  80.)    We  are  not  called  upon 
to  decide,  in  this  case,  whether  the  mere  claim  of  title  on  the 
part  of  a  defendant  in  this  kind  of  action,  no  matter  how  false 
or  pretended  such  claim,  exempts  him  from  the  action ;  as  the 
defendant  here  did  not  claim  title  himself    We  can,  however, 
readily  perceive  why  a  person,  honestly  asserting  and  maintain- 
ing his  own  title,  should  be  protected,  though  such  title  should 
tnm  out  to  be  invalid. 

The  judge  charged  the  jury  that  the  question  for  them  to  da- 
temune  was,  whether  the  defendant  made  the  statements  to 
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Wheeler  bona  fide,  and  under  an  honest  impression  of  their  be- 
ing true ;  or  whether  he  made  them  maliciously,  and  for  the 
purpose  of  slandering  the  title  of  the  plaintiff;  that  the  question 
whether  the  words  were  maliciously  or  bona  Jide  spoken,  de- 
pended very  much  upon  their  truth  or  falsity,  the  circumstances 
under  which  they  were  spoken ;  whether  honestly  to  caution 
purchasers,  or  to  alarm  them  with  bug-bears  of  his  own  crea- 
tion. 

The  evidence  of  Wheeler  abundantly  proved  the  speaking  of 
words  derogatory  to  the  plaintiff's  title,  and  the  fact  that  he 
forbore  to  complete  his  contemplated  purchase  of  the  plaintiff, 
in  consequence  of  the  speaking  of  the  words.  There  is,  there- 
fore, no  doubt  that  sufficient  words,  and  a  consequence  from 
them  sufficiently  detrimental  to  the  plaintiff,  to  sustain  the  ac- 
tion, are  shown,  provided  mcdice,  the  other  indispensable  ingre- 
dient, be  established. 

This  was  a  question  of  fact,  and  was  fairly  submitted  by  the 
judge  to  the  jury.  The  whole  charge  proceeds  on  the  ground 
that  if  the  defendant  honestly  believed  what  he  communicated 
to  Wheeler,  and  cautioned  him  in  a  fair  spirit,  he  was  not  liable ; 
but  if  he  made  the  communication  with  a  different  spirit,  to 
prevent  the  sale  to  Wheeler,  so  as  to  enable  the  defendant  to 
get  the  plaintiff's  property  himself  for  less  than  its  value,  or 
from  any  other  impure  or  corrupt  motive,  then  he  must  be 
deemed  to  have  spoken  the  words  maliciously.  We  see  nothing 
exceptionable  in  this  view  of  the  charge.  It  contemplates  or 
holds  out  sufficient  protection  to  them  who  speak  honestly,  with 
the  sole  and  laudable  view  of  cautioning  a  friend  or  acquain- 
tance against  purchasing  property,  the  title  to  which  the  in- 
formant really  believes  to  be  imperfect  The  policy  of  com- 
mon law  courts  has  always  been  to  secure  most  perfect  impu- 
nity for  words  spoken  in  such  a  spirit ;  and  we  would  be  un- 
willing in  the  least  degree,  to  circumscribe  this  privilege.  This 
may,  therefore,  properly  be  denominated,  what  the  action  for 
malicious  prosecution  has  justly  been  called,  a  hard  or  difficult 
action.  The  plaintiff  assumes  the  burthen  of  proving,  not 
only  special  loss,  but  actual  malice,  not  that  malice  which  the 
law  implies  in  ordinary  actions  for  defamation  of  the  person ; 
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but  (Mctual^  express  malice.  Still,  hard  and  difficult  to  be  main- 
tained as  the  action  is,  where  cases  occur  that  give  legitimate 
occasion  for  it,  justice,  and  the  security  of  property,  require 
that  it  should  be  sustained.  The  infrequency  with  which  it  is 
resorted  to,  and  the  difficulty  of  sustaining  it,  afford  an  ample 
guaranty  that  it  is  not  apt  to  lead  to  abuse. 

The  defendant  contends,  that  the  evidence  of  James  Hall, 
Alfred  W.  Waddell,  and  James  Rich,  of  declarations  made  to 
them,  was  not  admissible.  The  proof  of  other  conversations  of 
the  defendant,  respecting  the  same  title  and  subject,  was  admis- 
sible to  prove  the  malice  of  the  defendant ;  and  for  this  pur- 
pose only  were  they  offered  and  received.  {Kennedy  v.  Gif- 
ford,  19  Wend.  296;  3  Pick.  370;  13  ibid.  503;  Rogers  r. 
Clifton,  3  Bos.&;  Pull.  687.)  The  quo  animo  the  words  charged 
were  spoken,  may  be  shown  by  evidence  of  conversation  of  the 
defendant,  subsequent  to  the  commencement  of  the  suit. 

It  is  further  contended,  that  the  use  made  by  the  witness, 
Wheeler,  of  his  memorandum,  was  improper  and  rendered  his 
testimony  inadmissible.  The  court  told  the  witness  he  could 
only  use  the  memorandum  to  refresh  his  recollection.  The 
witness,  to  be  sure,  on  his  cross-examination,  said  that  in  testi- 
fying from  the  memorandum,  he  read  the  memorandum,  and 
then  gave  the  words  of  the  paper  from  recollection  as  derived 
from  the  paper,  but  the  witness  did  not  state  that  he  had  no  re- 
collection of  the  conversation,  independently  of  what  he  deriv- 
ed from  his  memorandum.  Indeed  the  witness  had  given  evi- 
dence enough  to  show  the  speaking  of  the  words,  before  the 
memorandum  was  introduced.  Before  we  hear  of  any  memo- 
randum, the  witness  testified  that  the  defendant  told  him  he 
had  a  mortgage  on  the  property  for  $3000,  and  that  there  was 
a  state  loan  on  it  for  about  $3000  ;  that  there  were  liens  upon 
it,  or  bills  filed  against  it  by  Mr.  Reed ;  and  that,  if  it  could  be 
made  to  appear  that  Mr.  Wooley  had  an  interest  in  the  lots  it 
-would  have  a  bearing  upon  them,  and  that  he  thought  it  risky 
to  purchase,  under  the  circumstances,  of  Mr.  Kendell.  In  Ro- 
berisoji  v.  Lynch,  (18  John.  451,)  the  plaintiff's  clerk  testified 
that  he  had  made  the  entry  of  the  wool  which  was  the  subject 
of  the  8uit|  in  the  plaintiff's  day  book ;  but  that  he  could  not 
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State  the  precise  quantity,  nor  the  different  qualities,  without  re- 
freshing his  memory,  by  referring  to  a  copy  of  the  entries  he 
had  made ;  and  he  was  permitted  to  refer  to  the  entries,  and  the 
court  sanctioned  it  In  Foster  v.  Heath,  (11  Wend.  478,)  the 
chancellor  said  he  could  see  no  valid  reason  why  witnesses 
should  not  be  permitted  to  inspect  written  memoranda  in  court, 
provided  they  can,  after  such  inspection,  distinctly  recollect  the 
facts,  independently  of  the  written  memorandum  or  document. 
The  latter  branch  of  this  remark  was  not,  perhaps,  called  for 
by  the  case.  Greenleaf,  in  his  Evidence,  (vol.  1,  p.  483,)  says, 
"  though  a  witness  can  only  testify  to  such  facts  as  are  within 
his  own  knowledge  and  recollection,  yet  he  is  permitted  to  m- 
fresh  and  assist  his  memory  by  the  use  of  a  written  instrument, 
memorandum,  or  entry  in  a  book  ;  but  where  the  witness  nei- 
ther recollects  the  fact,  nor  remembers  to  have  recognized  the 
written  statement  as  true,  and  the  writing  was  not  made  by 
him,  his  testimony,  so  far  as  it  is  founded  upon  the  written  pa- 
per, is  but  hearsay ;  and  a  witness  can  no  more  be  permitted  to 
give  evidence  of  his  inference,  from  what  a  third  person  has 
written,  than  from  what  a  third  person  has  said."  This  we 
regard  as  the  true  rule.  If  the  witness  did  not  write  the  me- 
morandum, and  never  recognized  it  as  true,  it  is  but  hearsay ; 
but  where  a  witness  made  a  memorandum  of  a  conversation 
or  transaction,  so  recently  after  its  occurrence  that  he  knows  he 
then  recollected  it  perfectly  and  committed  it  to  paper  faithfully, 
we  cannot  perceive  any  good  principle  to  prevent  him  from 
reading  his  memorundum.  In  Rex  v.  St.  Martin%  Leicester^ 
(2  Adol.  &,  Ellis,  210,)  an  agent  made  a  parol  lease,  and  entered 
a  memorandum  of  the  terms  in  a  book,  which  was  produced ; 
but  the  agent  stated  that  he  had  no  memory  of  the  transaction, 
except  from  the  book,  without  which  he  should  not,  of  his  own 
knowledge,  be  able  to  speak  to  the  fact,  but  on  reading  the  en- 
try, he  had  no  doubt  that  the  fact  really  happened  ;  it  was  held 
sufficient.  So,  where  a  witness  called  to  prove  the  execution 
of  a  deed,  which  he  has  witnessed,  states  that  he  has  no  know- 
ledge of  the  fact,  except  from  seeing  his  signature  to  the  attes- 
tation, apd  says  he  is,  therefore,  sure  that  he  saw  the  party 
execute  the  deed,  thcU  is  sufficient  proof  of  its  execution.    (1 
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Greenleaf,  486,  and  cases  there  cited.)  In  Vatighan  t.  Hubbard^ 
(8  Bam.  &  Cress.  16,)  it  was  held,  that  the  witness  might  be  per- 
mitted to  refer  to  an  entry  of  a  transaction,  made  by  him,  al- 
though he  stated  that  he  had  no  memory  of  those  things,  ex- 
cept from  the  book,  but  that  on  reading  the  entry  he  had  no 
doubt  of  its  truth.  (See  also  Russell  v.  Coffiriy  8  Pick.  143, 
160 ;  Jackson  v.  Christman,  4  Wend.  277,  282.)  We  repeat, 
nothing  transpired  to  violate  the  rule  as  laid  down  by  the  chan- 
cellor in  Foster  v.  Heath,  as  the  main  part  of  the  witness's 
testimony  was  given  before  the  memorandum  was  introduced. 
Whatever  our  opinion  may  be,  as  to  what  is  the  most  sound 
and  reasonable  rule,  this  case  does  not  create  a  necessity,  if  we 
had  the  power  or  disposition  to  do  so,  to  depart  from  the  rule 
as  held  by  the  chancellor. 

The  next  inquiry  is,  whether  the  judge  properly  charged  the 
jury  that  they  might  give  exemplary  damages,  and  rightfully 
refused  to  charge  that  they  could  only  give  compensatory  as 
distinguished  from  exemplary  damages.  In  actions  of  tort,  the 
jury  are  the  proper  judges  of  the  weight  and  effect  of  the  evi- 
dence, and  the  court  will  not  interfere  with  the  damages  found 
by  the  jury,  unless  they  appear  to  be  grossly  disproportioned 
to  the  injury  sustained.  ( Williams  v.  Cruise,  1  Manning, 
Granger  &  Scott,  841.)  That  was  an  action  for  trespass,  quare 
clausum  fregit,  against  a  landlord,  by  injuring  the  crop  of  his 
tenant,  by  felling  and  removing  timber,  without  asking  leave  to 
enter.  The  jury  assessed  the  damages  at  £300,  when  the  va- 
lue of  the  tenant's  crop  was  only  £200.  The  judge  charged 
the  jury  that  the  plaintiff  was  not  to  be  permitted  to  make  a 
market  of  his  grievance,  but  that  they  were  not,  necessarily,  to 
limit  the  damages  by  the  amount  of  pecuniary  injury  sustained. 
Beglar,  Sergeant,  arguendo,  cited  and  commented  upon  a  num- 
ber of  cases  going  to  establish  the  principle  that  the  jury  are, 
by  no  means,  always,  in  tort,  to  measure  the  damages  by  die 
amount  of  injmy  sustained.  {Perkins  v.  Proctor,  2  Wei.  386.) 
In  Merest  v.  Harvey^  (6  Taunt.  442,)  the  jury  gave  £600  for 
breaking  the  plaintiff's  close,  treading  down  his  grass  and  hunt- 
ing for  game,  and  the  court  held  that  the  damages  were  not  ex- 
cessive, though  it  was  probably  ten  times  more  than  the  injury 
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actually  sustained.  Gibbs,  Ch.  J.  says,  <<  suppose  a  gentlemaa 
has  a  paved  walk  in  his  paddock,  before  his  window,  and  that 
a  man  intrudes  and  walks  up  and  down  before  the  window  of 
his  house,  and  looks  in  while  the  owner  is  at  dinner — is  the 
trespasser  permitted  to  say,  '  here  is  a  half  penny  for  you, 
which  is  the  full  extent  of  all  the  mischief  I  have  done." '  And 
Heath,  Justice,  mentioned  a  case,  where  a  jury  gave  £500  for 
merely  knocking  a  man's  hat  off,  and  the  court  refused  a  new 
trial.  In  Sharp  v.  Brice,  (2  W.  B.  942,)  De  Gray,  Ch.  J.,  said 
that  in  torts ^  a  greater  latitude  is  allowed  to  jurors,  and  the 
damages  must  be  excessive  and  outrageous,  to  require  or  war- 
rant a  new  trial.  {Edgell  v.  Frauds^  1  Man.  &,  Gran.  222.) 
On  the  whole,  although  we  would  have  been  better  satisfied, 
had  the  damages  been  less,  we  do  not  feel  disposed  to  inter- 
fere with  the  verdict,  on  the  ground  of  their  excessiveness. 

New  trial  denied. 


Murphy  and  Kavanagh  v.  Mooney. 

An  asnstant  jostice  haa  jnrisdicUon  under  the  act  of  1813,  where  the  plaintiff  re- 
sides in  his  district. 

Where  one  defendant  resides  in  the  city  and  the  other  is  a  non-resident,  they  may 
be  sued  by  a  long  sammons  ;  and  it  is  no  objection  to  the  suit  that  the  summons 
is  served  on  the  non-resident  only. 
Dec  30, 1848. 

Certiorari  to  the  assistant  justice  for  the  district,  including 
the  eighth,  ninth  and  fourteenth  wards  of  the  city  of  New  York. 
The  suit  was  commenced  before  him  by  Mooney  against  Mur- 
phy and  Kavanagh,  (by  a  summons  having  seven  days  to  run,) 
for  services  rendered.  The  summons  was  served  by  copy  on 
K.  and  personally  on  M.  The  defendants  below  made  default, 
and  on  proof  of  Mooneyes  demand,  the  justice  rendered  a  judg- 
ment in  his  favor.    The  defendants  brought  a  certiorari,  and 
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assigned  for  error,  that  at  the  time  of  the  commencement  of 
the  suit,  Mooney  was  not  a  resident  of  either  of  the  wards  com- 
posing the  district  of  the  justice ;  and  that  Murphy  then  re- 
sided in  the  county  of  Queens,  and  Kavanagh  in  the  twelfth 
ward  of  the  city  of  New  York,  out  of  the  jurisdiction  of  the 
justice.  Also,  that  both  ought  to  have  been  personally  served 
with  process. 

To  this  assignment,  Mooney  pleaded  that  at  the  time  of  the 
commencement  of  the  suit  below,  he  resided  in  the  eighth  ward 
of  the  city.  The  plaintifb  in  error  demurred  to  the  plea.  They 
claimed  that  Mooney's  residence  was  immaterial ;  and  that  the 
proceedings  were  void  because  commenced  by  a  long  summons 
served  on  a  non-resident. 

E.  C.  Orajfj  for  the  plaintiflb  in  error. 

Stevens  ^  Hoxie^  for  the  defendant  in  error. 

Bt  the  Couet.  Yanderpoel,  J. — ^From  the  plea  demur- 
red to,  it  appears,  that  the  plaintiff  below  was  a  resident  of  the 
eighth  ward,  being  one  of  the  wards  for  which  the  justice  was 
appointed,  and  it  appears  too,  that  one  of  the  defendants  resid- 
ed in  dueen's  County,  and  the  other  in  the  twelfth  ward  of  the 
city. 

The  plaintiff  below  residing  in  the  district  of  the  justice,  the 
latter  had  jurisdiction.  (2  R.  L.  379,  i  103.)  One  of  the  de- 
fendants residing  in  the  city,  it  was  competent  for  the  plaintiff 
to  proceed  by  long  summons.  (Harriott  v.  Van  Cott^  6  EQll, 
286 ;  Burghart  r.  JBicc,  2  Denio,  96.) 

The  judgment  must  be  aflbmed. 
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OoRzmLL  db  WiLBmt  «•  Smith. 

Ab  aMtatant  jwlioo  •Iwtad  wider  the  act  of  1848*  hai  no  jariediotionj  when  th^ 
defendant  and  one  of  the  plaintiffib  reside  in  the  oity,  and  neither  of  the  partien 
to  the  suit  reside  hi  a  ward  within  the  joatice'i  diatrict. 

Appearing  and  pleading  without  objection,  do  not  waiTO  the  defeet  nor  oonfer  jn- 
riadlotion  {  the  ttatvte  beuy  peremptory  that  the  joatioe  iliall  dianiM  the 


Sectiona  57  and  61  in  the  code  of  procedore  of  1848|  do  not  extend  to  the  ^t€t 
eni  operutiim  of  pleadings  as  preoertbed  in  title  six ;  but  only  to  their  fnrn  m^d 


Henee  an  objeetim  that  a  joetioe's  oenrt  has  not  juisdietloB  of  the  paneayie  nsl 
waived  by  an  answer  omitting  to  raise  it 
Not.  37 ;  Deo.  80, 1848. 

Appeal  by  the  defendant,  from  a  judgment  rendered  in 
October,  1848,  by  the  assistant  justice  of  the  first  district  in  the 
city  of  Mew  York,  which  district  embraces  the  first,  second| 
third,  and  fifth  wards  of  the  city.  The  plaintiffs  below  declar- 
ed for  freight  of  goods.  The  defendant  pleaded  a  claim  fi>r 
goods  of  his  which  they  had  lost,  and  a  tender  of  the  balance. 
At  the  trial,  it  appeared  amongst  other  things,  that  the  plaintiff 
Wilbur  resided  in  the  ninth  ward,  in  the  third  of  the  assistant 
justices  districts;  the  plaintiff  Cornell,  in  Kingston,  Ulster 
County ;  and  the  defendant  in  the  tenth  ward,  which  is  in  the 
fourth  district.  Upon  these  facts  appearing,  the  defendant 
moved  to  dismiss  the  cause  for  want  of  jurisdiction,  which  mo- 
tion was  denied ;  and  after  evidence  on  both  sides,  the  justice 
gave  judgment  for  the  plaintiflb  for  the  amount  of  their  de- 
mand. 

E.  7\wruendi  for  the  appellant 

C  Tan  Sanivoordi  for  the  respondents. 

Bt  the  Govrt.  Oaklet,  Ch.  J. — ^The  appellant  relies  od 
the  want  of  jurisdiction  in  the  court  below.  The  geneiml 
statute  on  the  subject  is  to  be  found  in  the  act  of  1813^  relative 
to  tbe^dty  (tf  New  York,  (8  Sev.  Laws,  379,  i  108;)  wliidi 
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raquiros  actions  in  the  justices  courts,  to  be  prosecuted  be* 
fiMte  the  justice  either  in  the  ward  in  which  the  plaintiff  or 
plaintiffs  have  resided  for  at  least  a  month  next  before,  or  in 
the  ward  in  which  the  defendants  or  one  of  them  reside  at  the 
oommencement  of  the  action.  If  one  of  several  plaintiffii  re* 
side  in  a  different  ward  from  the  otherSi  die  suit  must  be  brought 
only  in  the  ward  in  which  the  defendants  or  one  of  them  reside. 
And  erery  assistant  justice  is  thereby  directed  and  required  to 
dismiss  every  action  brought  before  him  contrary  to  the  jwm* 
sions  of  that  section,  with  costs,  in  the  same  manner  as  if  non* 
suited  on  the  merits. 

The  imperative  direction  to  dismiss  the  suit,  precludes  any 
waiver  from  being  inferred  by  pleading  to  the  action  and  going 
lotriaL 

It  is  argued,  and  perhaps  correctly,  that  this  statute  was  mo- 
dified by  the  act  of  1S90,  which  divided  the  city  into  four  dis- 
tricts in  respect  of  the  assistant  justices.  (Laws  of  1820,  eh.  1, 
pages.) 

The  third  section  provides  that  all  suits  shall  be  commenced 
before  the  assistant  justice  of  the  wards  in  which  either  the 
|daintiff  or  defendant  shall  reside,  except  suits  by  the  city,  or  by 
or  against  non-residents. 

The  diflSculty  in  this  case  is,  that  neither  all  die  plaintiiBi  on 
die  one  side,  nor  the  defendant  on  the  other,  were  lien-residents 
of  the  city.  It  is  therefore  not  within  the  exception  in  the  act 
of  1820,  nor  within  the  jurisdiction  as  provided  by  that  act  in 
connection  with  the  act  of  1813.  So  we  think,  that  as  the  law 
stood  before  the  code  of  procedure,  the  justice  had  no  jurisdio- 
tioD,  and  was  bound  to  dismiss  the  suit 

It  was  however  contended  with  much  force,  that  sections  IS 
mnd  127  of  the  code,  which  requiro  objections  founded  on  want 
iif  jurisdiction  of  the  person  to  be  taken  by  demurrer  or  anr 
swer,  relieve  the  plaintifb  firom  the  difficulty,  as  no  objection 
in  that  form  was  taken  in  the  court  j^low. 

rriieee  sectimis  are  not  directly  l&pplicable  to  the  justicei 
eoorts.  (Code,  i  8.)  It  is  sought  to  make  them  applicaMe 
thus.  Sections?  enaets  that  the  provisions  of  the  oode  respect- 
ing forms  of  action,  pleadings  and  evideMS^  and  tbe  tfoMS  cf 
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commencing  actions,  shall  apply  to  the  courts  of  justices  of  the 
peace,  except  that  the  pleadings  may  he  oral,  &c.  Section  61 
extends  the  provisions  of  section  67  to  the  marine  court  and 
assistant  justices  courts  in  this  city,  with  some  additions,  not 
important  here. 

It  seems,  therefore,  that  for  certain  purposes  section  122  does 
apply  to  the  court  helow.  The  question  is  whether  the  word 
f<  pleadings,''  as  used  in  section  67,  is  to  be  construed  so  as  to 
include  the  effect  and  operation  of  the  pleadings  as  prescribed 
in  the  code,  or  is  to  be  limited  to  their /orm  or  manner. 

The  pleadings  in  the  justices  courts  may  be  oral,  but  they 
must  be  the  same  kind  of  pleadings,  as  provided  in  the  code ; 
that  is,  there  must  be  a  complaint,  a  demurrer  or  answer,  and 
a  reply.  This  is  very  clearly  the  effect  of  the  statute.  It  is 
further  insisted,  that  the  effect  is  included  in  the  enactment  as 
well  as  the  form  and  manner,  and  the  whole  case  turns  on  this 
point 

We  have  considered  it  very  carefully,  having  in  view  the  im- 
portance of  the  subject ;  and  we  cannot  give  to  the  word  "  plead- 
ings," in  section  67,  the  effect  which  the  plaintiff's  counsel  claims 
for  it  The  more  natural  application  of  the  word,  as  used  in 
the  section,  is  to  the  form  and  manner.  Many  consequences 
might  possibly  result .  from  holding  the  contrary,  bearing  upon 
the  manner  ^f  administering  justice  in  the  lower  inferior  courts* 
and  materially  affecting  the  practice  in  those  courts.  As  for 
example,  the  necessity  o/ proving  the  plaintiff's  demand  on  the 
defendant's  default,  which  has  always  been  necessary.  On  the 
plaintiff's  constniction,  it  might  follow  that  upon  the  defendant's 
default  in  appearing  and  answering,  the  justice  under  section 
202  of  the  code,  must  give  a  judgment  against  him  without  any- 
proof  of  the  plaintiff's  claim.  A  rule  of  construction  that  might 
lead  to  such  consequences,  should  not  be  introduced  without 
its  being  made,  to  appear  that  such  is  the  clear  effect  of  the 
statute.  The  safe  construction  is  to  limit  the  meaning  of  sec- 
tions 67  and  61,  to  the  fo  fn  and  manner  of  pleadings,  and  not 
to  extend  them  to  their  effect  and  operation.  We  adopt  this 
view  of  the  matter,  and  the  result  is  that  the  justice  below  did 
not  aoquire  juiisdietion. 

Judgment  reversed,  without  costs. 
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CoBP  V.  Brown. 

Under  the  teetkm  of  the  lOTiaed  etoUtee  foriNdding  any  penon  to  ohaige  more  than 
half  of  one  per  cent  for  brokerage,  eolicitiiig  or  procaring  the  loan  or  forbearance 
of  jponey,  the  broker  or  other  penon  negotiating  a  loan,  ia  entitled  to  only  one 
half  of  one  per  cent.,  whether  the  loan  be  for  a  year,  or  for  a  term  of  yean. 
Not.  23 ;  Dec.  30, 1848. 

This  was  an  action  brought  by  the  plaintiff,  to  recover  his 
fees  and  commissions  as  a  broker,  in  procuring  for  the  de- 
fendant a  loan  of  $30,000,  for  five  years,  upon  certain  real 
estate  of  the  defendant.  The  amount  claimed  was  one  half 
per  cent  on  the  sum  loaned,  for  each  year,  and  interest  The 
declaration  contained  the  ordinary  counts,  and  also  special 
counts  for  services.  The  defendant  pleaded  the  general  issue 
as  to  all  but  the  sum  of  $150 ;  and  as  to  this  amount,  tender 
before  suit  brought  To  this  latter  plea,  the  plaintiff  repliedy 
denying  the  tender.  The  cause  was  tried  before  Chief  Justice 
OAKLErY,.on  the  11th  day  of  May,  1848. 

The  plaintiff's  counsel  read  in  evidence,  a  copy  of  a  rule  of 
tiie  court  made  in  this  cause,  and  served  upon  him  on  the  18th 
of  December,  1847.  This  rule  was  made  upon  the  payment 
into  court  by  the  defendant,  of  one  hundred  and  fifty  dollars, 
and  in  terms  provided,  that  unless  the  plaintiff  should  accept 
the  same,  with  costs  to  be  taxed,  in  full  discharge  of  the  action, 
that  sum  should  be  struck  out  of  the  declaration  in  the  cause, 
and  the  same  be  paid  out  of  court  to  the  plaintiff. 

It  was  then  shown  by  the  plaintiff,  that  in  the  fall  of  1847, 
he  had  acted  as  the  agent  of  defendant,  in  procuring  a  loan  of 
$30,000  upon  the  real  estate  of  the  defendant,  and  that  he  had 
succeeded  in  effecting  the  loan  for  the  period  of  five  years. 

The  plaintiff  rested.  No  testimony  was  offered  on  the  part 
of  the  defendant  A  verdict  was  rendered  for  the  plaintiff  for 
^776  25,  being  the  amount  claimed  and  interest,  subject  to  the 
adjustment  of  damages,  and  subject  to  the  opinion  of  the  court, 
on  a  case  to  be  made. 
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J.  M.  Mdson^  and  /.  L.  Mckson^  for  the  plaintiff. 

F.  B.  Cuttings  for  the  defendant 

• 

Bt  the  Ck>irBT.  Yanderpobi.,  J.— The  section  of  the  aot 
upon  which  this  case  is  to  turn,  is  as  follows :  ''  No  person 
shall,  directly  or  indirectly,  take  or  receive  more  than  fifty  cents 
for  brokage,  soliciting,  driving,  or  procuring  the  loan  or  forbear- 
ance of  one  hundred  dollars  for  one  year,  and  in  that  proportion 
for  a  greater  or  less  sum."  Is  the  plaintiff  entitled,  under  this 
statute,  to  recover  his  commissions  at  the  rate  of  half  per  cent 
on  the  amount  procured  by  him,  for  every  year  for  which  the 
loan  was  taken  1  or  is  he  to  be  limited  to  half  per  cent,  where 
the  loan  is  for  a  term  of  years  ? 

We  have  traced  this  section  to  its  origin,  and  our  researches 
have  satisfied  us,  that  the  intention  of  the  legislature  never  was 
to  allow  a  broker  the  inordinate  compensation  here  claimed. 
Previous  to  the  last  revision  of  our  statutes,  this  provision  was 
found  in  the  <<  Act  for  preventing  lisury"    (1  R.  L.  63,  {  3.) 
In  England,  it  is  first  found  in  the  '' Act  against  usury"    (81 
James  L,  ch.  17 ;  2  Evans'  Stat.  285.)    Next  in  12  Chas.  IL, 
oh.  13 ;  and  in  12  Anne,  ch.  16.    (2  Evans'  Stat  286,  287.) 
From  these  sources  they  were  transferred  to  our  act  for  pre- 
venting usury,  passed  8th  February,  1787.    The  revisors  have 
not  explained  why  they  removed  it  from  the  usury  act    They 
must  have  thought  it  more  appropriately  came  under  their  title 
^  Of  brokerage^  stockjobbings  and  pawnbrokers."  Still,  we  may 
look  to  the  place  and  the  company  in  which  this  provision  was 
Jirst  found,  and  so  long  afterwards  continued,  for  a  key  to  the 
intention  of  the  legislature  in  respect  to  it   In  the  usury  acts  of 
England,  above  referred  to,  and  in  both  of  ours,  (1  R.  L>  62,  and 
1  R.  S.  760,)  the  main  section  which  prohibits  the  taking  of 
more  than  a  fixed  rate  of  interest,  contains  these  words :  <'  And 
after  that  rate  for  a  greater  or  less  sum,  or  for  a  longer  or  shorter 
time  /'  the  latter  words  being  evidently  employed  to  provide^ 
that  on  a  loan  of  money,  the  borrower  should,  for  ectch  me- 
eessive  year^  pay  the  sum  fixed  as  interest.    In  all  the  English 
statutes,  the  provision  respecting  the  compensation  to  brokers 
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18  found  in  a  section  immediately  preceding  the  one  fixing  the 
rate  of  interest  So,  also,  in  our  revised  laws.  If  in  two  sec- 
tions, the  one  so  immediately  following  the  other,  in  the  second 
a  portion  of  the  words  employed  in  the  first  are  omitted,  it  shows 
that  the  legislature  had  an  object  in  so  marked  an  omission. 
Now,  in  the  sections  to  prohibit  usury  are  to  be  found,  not  only 
these  words  contained  in  the  section  fixing  the  premiums  of 
brokers,  ^And  mo  after  that  rate  for  a  greater  or  lees  eufn^  but 
the  additional  words,  <^  Or  for  a  longer  or  akorter  time.**  The 
omission  of  them  in  the  second  section,  serves  to  show  conclu- 
sively to  our  mind,  that  the  legislature  did  not  intend  that  the 
compensation  of  the  broker  should  be  increased  in  proportion  to 
the  ^  longer  tinaP  the  loan  was  to  run.  The  omission  is  too 
marked  and  studious  not  to  indicate  this  object  The  statute 
was  passed  evidently  for  the  benefit  of  borrowers ;  to  prevent 
the  lender  from  practically  erading  the  usury  act,  by  interpo- 
sing his  broker  between  himself  and  the  victim  of  his  cupidity. 
Its  object  was  to  fix  a  limit  beyond  which  the  broker  should 
not  charge.  It  is  a  well  known  fact,  that  loans  for  a  long  time 
on  good  security,  in  this  city,  are  more  easily  procured  than 
short  ones ;  and  it  is  hardly  to  be  presumed  that  the  legislature 
intended  to  swell  the  broker's  compensation  according  to  the 
greater  facility  with  which  his  duty  is  accomplished.  We  are 
satisfied,  that  the  l^slature  intended  to  give  only  half  per  cent 
on  the  sum  loaned,  without  reference  to  the  time  it  is  to  run. 
The  plaintiff  must  take  up  with  the  f  150  and  interest 

Judgment  accordingly. 


« 
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J.  L.  Norton  and  others  v.  S.  R.  B.  Norton  and  others.(a) 

Every  tmstee  of  real  estate  is  presamed  to  take  as  large  an  estate  as  is  naeeseary 
for  tlie  purpose  of  the  trusty  and  no  more. 

Where  before  the  revised  statates,  a  hosband  conveyed  to  a  trustee  bis  title  to  bis 
wife's  land,  in  trust  to  dispose  of  it  for  her,  and  to  manafs  it  and  collect  the  rents 
for  her  benefit ;  it  was  held,  that  the  trustee  took  an  estate  for  the  wife's  life 
only,  with  a  power  in  trust  to  dispose  of  the  husband's  life  interest ;  and  the 
power  not  having  been  ezecntedi  the  trust  ceased  on  the  wife's  deaths  leaving 
the  husband  sarviving. 

If  the  deed  had  conveyed  to  the  trustee  the  whole  life  estate  of  the  hosband,  the 
wife's  interest  being  a  mere  equitable  estate  for  the  life  of  another,  on  her  deatJi 
it  would  go  to  her  administrator,  and  to  her  husband  as  entitled  to  her  personal 
property  subject  to  her  debts ;  and  the  trust,  if  outstanding,  would  theranpon,  by 
the  revised  statutes,  be  converted  into  a  legal  estate. 
Dec.  7 ;  Dec.  30, 1848. 

This  was  a  suit  for  the  partition  of  lands  in  the  city  of  New 
York,  whereof  Sarah  Norton,  the  wife  of  John  L.  Norton,  died 
seised  in  fee.  Mr.  Norton,  one  of  the  plaintifis,  claimed  a  life 
estate  in  the  premises  as  tenant  by  the  curtesy.  The  defendant, 
Samuel  R.  B.  Norton,  among  other  matters  of  defence,  set  up 
that  J.  L.  N.  had  no  estate,  right  or  interest  in  the  premises. 

The  case  was  brought  to  argument  on  the  issues  of  law 
formed  by  the  pleadings.  It  appeared  that  on  the  7th  day  of 
November,  1S14,  John  L.  Norton,  by  deed  of  that  date,  for  a 
nominal  consideration,  granted,  bargained,  sold,  aliened,  remised 
and  quit-claimed,  unto  Hannah  Clinton,  "  her  executors,  admin- 
istrators and  assigns,  all  the  estate,  right,  title,  claim  and  de- 
mand, which  in  virtue  of  husband  of  Sarah  Norton,  he  has  in 
all  the  lands  and  lots  of  lands  situate  in  the  city  of  New  York, 
which  were  devised  to  her  bylhe  will  of  her  father,  the  laCe 
Walter  FrankUn ;  but  it  is  nevertheless  declared  that  this  con« 
veyance  is  made  in  trust  for  the  said  Sarah  Norton,  giving  her 
full  power  through  her  said  trustee  to  dispose  of  said  property, 


(•)  Before  SandporDi  J.  at  the  special  t«rm. 
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collect  rents,  or  do  any  other  matter  or  thing  relating  to  said 
property,  without  the  let,  suit,  molestation  or  hinderance  of  the 
said  John  L.  Norton."  The  questions  argued,  turned  on  the  ef- 
fect of  this  convejrance. 


J.  H.  Power,  for  the  plaintiff. 
H.  M.  Western,  for  S.  R.  B.  Norton. 
W.  Watson,  for  other  parties. 

Sandford,  J. — In  1814,  the  premises  in  question  belonged  to 
Mrs.  Norton  in  fee,  by  devise  from  her  father.  Her  husband, 
John  L.  Norton,  was  tenant  by  the  curtesy  initiate,  in  the  prem- 
ises. His  conveyance  to  Mrs.  Clinton,  at  the  most  affected  his 
initiate  life  estate.  It  may  have  operated  upon  an  interest  ex- 
tending  beyond  the  life  of  his  wife,  but  it  was  in  no  sense  a 
conveyance  in  fee.  ^ 

Every  trustee  is  presumed  to  take  an  estate  as  large  as  is 
necessary  for  the  purpose  of  his  trust,  and  no  larger  estate.(a) 

The  purpose  of  this  trust  was,  first,  for  Mrs.  Norton  ;  and 
second,  to  empower  her  through  the  trustee,  to  dispose  of  the 
property,  manage  it,  and  collect  the  rents.  The  first  object,  and 
all  of  the  second,  except  the  power  of  disposal,  were  attainable 
by  a  trust  which  should  cease  on  her  death.  For  those  objectS| 
therefore,  the  estate  of  the  trustee  cannot  be  deemed  to  have  ex- 
tended beyond  her  life.  The  power  to  dispose  of  the  property 
is  limited  to  her  alone.  There  is  no  limitation  in  favor  of  her 
heirs  or  devisees ;  nor  any  language  from  which  an  intention 
can  be  inferred  that  others  were  to  execute  the  power.  If  she 
had  executed  it  during  her  life,  it  would  have  operated  merely 
to  convey  her  husband's  life  estate.  In  order  to  have  conveyed 
the  fee  of  the  land,  it  would  have  been  necessary  for  her  to  join 
in  the  grant,  in  her  own  right,  the  legal  estate  of  inheritance 
being  still  vested  in  her ;  and  probably  it  would  have  been 


{i)  Sea  NieoU  y.  Walwwth,  4  Denio,  385. 
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equally  necessary  for  her  husband  to  have  executed  the  grant 
by  way  of  testifying  his  assent  to  her  execution  of  the  same. 
Ax  all  events,  the  grant  of  Mrs.  Norton  and  the  trustee,  so  fiur 
as  it  would  have  operated  by  force  of  the  trust  deed,  would 
have  conveyed  no  other  or  greater  estate,  than  the  life  estate  of 
her  husband. 

The  question  remains,  w^  the  portion  of  his  life  estate^  in- 
tervening between  Mrs.  Norton's  death,  and  its  termination  by 
his  own  death,  conveyed  to  the  trustee,  and  if  so,  did  it  descend 
to  Mrs.  Norton's  heirs,  or  to  her  personal  representatives  ? 

I  think  that  the  effect  of  the  trust  deed  was,  to  convey  to  the 
trustee  merely  an  estate  for  the  life  of  Mrs.  Norton ;  and  that 
the  authority  given  to  her  to  dispose  of  the  residue  of  her  bus- 
band's  life  interest,  was  no  more  than  a  power  in  trust,  to  be 
exercised  by  her  through  and  in  the  name  of  the  trustee*  If 
so,  the  trust  ceased  on  Mrs.  Norton's  death,  and  the  plaintiff  has 
a  legal  estate  as  tenant  by  the  curtesy. 

If,  however,  it  be  conceded  that  the  deed  of  1814,  carried  to 
the  trustee  all  his  estate,  Mrs.  Norton's  trust  interest  under  it, 
was  nothing  more  than  an  equitable  estate  for  the  life  of  her 
husband ;  and  on  her  death  it  belonged  to  her  administrators. 
(3  R.  S.  82, }  6,  subd.  1 ;  2  R.  L.  366,  ^  4.)  Her  husband  thus 
became  entitled  to  the  entire  interest,  as  pertonal  property,  and 
it  vested  in  him  as  such,  without  administration,  subject  to  the 
payment  of  her  debts.    (2  R.  S.  76,  i  29.) 

If  the  trust  were  to  be  deemed  outstanding,  it  would  be  a 
naked  trust  of  the  plaintiff's  life  estate,  created  by  himself  and 
remaining  in  Mrs.  Clinton,  for  his  own  benefit.  The  revised 
statutes  convert  all  such  trusts  into  legal  estates,  (2  R.  S.  727, 
i  47 ;)  and  the  result  is,  that  in  any  mode  of  construing  this 
trust  deed,  the  plaintiff  has  a  legal  life  estate  in  possesskxi  of 
the  premises  in  question. 

This  disposes  of  the  point  argued  before  me  at  the  special 
term.  For  the  purpose  of  ascertaining  the  facts  in  issue,  I  will 
direct  a  reference,  and  the  order  may  provide  for  the  requisite 
examination  as  to  title  and  liens,  preliminary  to  a  partition. 
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In  otcIot  to  preattye  tiM  lien  of  a  chattal  mortgi|re  from  year  to  yanr,  n  copy 
thoiwf,  with  a  ttatenient  exhibiting  the  interest  of  the  mortgagee  in  the  prapeity, 
mnit  be  filed  in  the  office  of  the  regirter  or  clerk,  within  thirty  daya  pceoedUig 
the  eipiration  of  one  year  from  the  time  of  filing  the  mortgage ;  and  a  new  oopy 
must  be  filed  every  tncceamTO  year. 

Every  copy  thne  filed,  ie  to  be  regarded  as  a  new  mortgage. 

N.  wan  the  holder  of  a  chattel  mortgage  upon  the  property  of  C*  which  was  filed 
Jane  33>  1846.  A  copy,  with  a  statement  of  the  mortgagee's  interest,  was  filed 
Jone  16, 1847.  T.  recovered  a  judgment  against  C,  and  iasoed  an  ezecntioa 
thereon,  by  virtue  of  which  the  mortgage  property  was  levied  upon  on  the  19th 
of  June,  1848,  at  noon.  A  second  copy  of  the  mortgage,  with  the  statement« 
was  filed  on  the  same  day,  at  40  mmotes  past  3  o'clock,  P.  M.,  after  the  levy, 
(the  18th  beiag  Sonday.)  Ueld^  that  the  copy  filed  on  the  18th  of  June,  1847, 
oeased  to  be  valid  as  a  lien  against  creditors,  in  one  year  from  that  time  ;  that 
although  the  18th  of  June  was  Sunday,  that  day  most  be  computed ;  and  that 
the  execution  mnst  prevail,  as  against  the  mortgage. 
Nov.  97 ;  Dec  30, 1848. 

This  cause  was  submitted  on  a  case  made  under  tfie  372d 
section  of  the  Amended  Code.  The  facts  are  these :  On  the 
32d  day  of  June,  1846,  one  Ambrose  Cormier  made  and  execu- 
ted to  the  plaintiff,  a  mortgage  upon  his  goods  and  chattels, 
then  being  on  the  premises  occupied  by  him  as  a  residence  and 
place  of  business,  in  Walker  street  in  the  city  of  New  York,  to 
secure  to  the  plaintiff  $643  60,  due  to  him  for  arrears  of  rent 
upon  the  same  premises,  on  the  21st  day  of  Junci  1846.  This 
mortgage  was  filed  June  22d,  1846.  On  the  18th  of  June, 
1847,  at  60  minutes  past  10  o'clock,  a  copy  of  the  mortgage  and 
schedule  annexed,  was  filed  in  the  office  of  the  register  of  the 
city  and  county  of  New  York,  with  a  statement  jn  writing, 
signed  by  the  mortgagee  in  conformity  with  the  statute,  that 
the  whole  of  the  principal  and  interest  secured  by  the  mortgage, 
temained  due  and  unpaid.  On  the  19th  of  June,  1848,  ai  40 
wmnuteB  past  2  dclock^  P.  M,  another  copy  of  the  mortgage 
and  schedule  was  filed  in  the  register's  office,  with  the  following 
fltatement  endorsed  thereon : 
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<<  I,  John  E.  Nitchie,  the  mortgagee  of  the  mortgage,  of  which 
the  foregoing  is  a  true  copy,  do  hereby  certify  that  there  remains 
due  to  me  on  the  said  mortgage,  the  whole  of  the  principal  with 
interest ;  and  that  this  copy  and  certificate  are  filed  to  continue 
the  notice  required  by  the  statute  in  such  case  made  and  pro- 
vided. 

"  Given  under  my  hand,  this  19th  June,  1848. 

"John  E.  Nitchie." 

The  defendant  in  this  cause  was  the  owner  of  a  judgment 
for  $677  03,  recovered  against  Cormier  on  the  30th  day  of  May, 
1844,  in  the  superior  court  of  the  city  of  New  York.  On  the 
19th  day  of  June,  1848,  the  day  of  the  filing  of  the  last  copy  of 
the  mortgage,  but  at  half  past  12  o'clock  of  that  day,  the  defen- 
dant's attorney  issued  an  execution  upon  the  judgment  for  the 
amount  due  thereon,  and  delivered  the  same  to  the  sheriff,  who 
levied  it  on  the  goods  and  chattels  of  Cormier  which  were  em- 
braced in  the  mortgage  to  the  plaintiff.  The  levy  was  made 
by  the  sheriff  on  the  same  day,  and  before  the  last  renewal  had 
been  made,  and  the  copy  of  the  mortgage  and  schedule  filed. 

O.  M,  Speir,  for  the  plaintiff. 

D.  M.  Cowdrej/f  for  the  defendant. 

Bt  the  Court.  Yanderpoel,  J. —The  only  question  in 
this  case  arises  under  the  act  requiring  mortgages  of  personal 
property.to  be  filed. 

One  Cormier  executed  a  mortgage  of  personal  property  to  the 
plaintiff,  which  was  first  fil^d  June  22,  1846.  A  copy  was  filed 
June  18th,  1847,  at  60  minutes  past  10  o'clock,  A.  M.  The  de- 
fendant recovered  a  judgment,  and  issued  an  execution  against 
Cormier,  by  virtue  of  which  the  property  covered  by  the  mort- 
gage was  levied  upon  on  the  19th  of  June,  1848,  at  noon,  before 
the  filing  of  another  copy  of  the  mortgage,  which  was  filed  on 
the  same  day,  but  after  the  levy.  The  18th  of  June  was  Sun- 
day. The  act  provides,  that  "  Every  mortgage  filed  in  pursu- 
ance of  the  act,  shall  cease  to  be  valid  against  the  creditors  of 
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the  person  making  the  same,  or  against  subsequent  purchasers 
and  mortgagees  in  good  faith,  after  the  expiration  of  one  year 
from  the  filing  thereof,  unless  within  thirty  days  next  preceding 
the  expiration  of  the  said  term  of  one  year,  a  true  copy  of  such 
mortgage,  together  with  a  statement  exhibiting  the  interest  of 
the  mortgagee  in  the  property  thereby  claimed  by  him  by  virtue 
thereof,  shall  be  again  filed  in  the  office  of  the  clerk  or  register 
of  the  town  or  city  where  the  mortgagor  shall  then  reside." 

We  think,  that  in  order  to  preserve  the  lien  of  the  mortgage, 
it  is  necessary  to  file  a  new  copy  within  thirty  days  preceding 
the  expiration  of  the  first  year,  and  so  on  from  year  to  year,  if 
the  mortgagor  wishes  to  continue  his  lien.  Every  copy  thus 
filed  must  be  regarded  as  a  new  mortgage. 

ft  being  necessary  to  file  copies  every  successive  year,  we  are 
also  of  opinion,  that  the  copy  filed  on  the  18th  of  June,  1847, 
at  60  minutes  past  10  o'clock,  ceased  to  be  valid,  as  a  lien  against 
creditors,  in  one  year  from  that  time ;  and  although  the  18th  of 
June  was  Sunday,  that  day  must  be  computed.  The  day  of 
filing  the  copy,  does  not  relate  back  to  the  day  of  filing  the  ori- 
ginal mortgage.  The  execution  of  the  defendant  here,  must 
prevail  as  against  the  mortgage. 

Judgment  accordingly. 


The  Mayor,  &c.  op  the  City  op  New  York  v.  Corlies. 

"Where  premises  hare  been  demised  for  a  term  of  yean,  and  are  in  the  actnal  oo* 
enpatbn  of  the  tenant  when  a  penalty  is  inearred  upon  snch  premises^  for  a  vio* 
lation  of  an  ordinance  of  a  municipal  corporation,  the  tenant  is  liable  for  the 
penalty,  and  not  the  landlord. 
Not.  25 ;  Dee.  30, 1848. 

This  was  an  appeal  from  the  assistant  justices'  court  of  the 
oity  of  New  York.    The  action  was  brought  against  the  de- 
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fendant  in  the  court  below,  as  the  owner  of  premises  in  Water 
street,  in  the  city  of  New  York,  to  recover  a  penalty  given  by 
the  following  ordinance  of  the  city :  '^  No  person  shall  cast  or 
lay,  or  suffer  to  run  in  or  upon,  or  within  three  feet  of  any  wharf, 
or  in  any  lane,  alley,  lot,  or  vacant  place,  to  the  southward  of 
14th  street,  the  contents  of  any  sink,  tub,  privy  or  cistpool  un- 
der the  penalty  of  $10  for  each  offence."  The  complainant  al- 
leged that  the  defendant  on  the  22d  of  July,  1848,  and  at  divers 
times,  had  violated  the  ordinance  by  suffering  the  contents  of 
the  sink  at  his  premises  in  Water  street,  to  run  into  the  adjoin- 
ing lot.  In  defence  of  the  action,  it  was  set  up  that  the  legal 
title  of  the  premises  in  question,  was  vested  in  Henry  Yail, 
Joseph  W.  Corlies,  (the  defendant,)  Valentine  G.  Hall  and  Na- 
thaniel Weed,  executors,  and  Cecile  Tonnele,  executrix  of  the 
last  will  and  testament  of  Laurent  Salles,  deceased,  and  that 
the  co-executors  and  executrix  should  have  been  joined  with 
him  as  defendants.    The  general  issue  was  also  pleaded. 

Upon  the  trial  it  was  admitted  that  the  premises  in  questicm 
were  a  part  of  the  estate  of  Laurent  Salles,  and  that  the  defend- 
ant was  one  of  the  executors,  and  that  the  legal  estate  was 
vested  in  the  executors  under  the  will.  The  street  inspector 
testified  that  on  the  22d  of  July,  1848,  the  contents  of  the  privy 
on  the  premises  leaked,  and  ran  on  to  the  adjoining  lot ;  that  he 
complained  to  the  defendant,  who  said  he  would  have  it  at- 
tended  to.  The  ordinance  upon  which  the  action  was  brought, 
was  then  duly  proved.  On  the  part  of  the  defendant  it  was 
shown  by  the  agent  of  Laurent  Salles'  estate,  that  at  the  time 
complained  o^  the  premises  in  question  were  leased  for  5  years 
from  the  preceding  May,  and  were  then  occupied  by  the  lessee. 
It  was  also  proven,  that  by  the  terms  of  the  lease,  the  tenant 
was  to  make  all  repairs.  The  street  inspector,  on  his  cross-ex- 
amination, testified  that  the  defendant  was  not  in  possession  of 
the  premises.  The  assistant  justice  rendered  judgment  for  the 
plaintiffs. 

W.  B,  Leedsy  for  the  appellant. 

I.  The  property  in  respect  to  which  this  penalty  was  incuned 
is  vested  in  the  executors  of  Laurent  Salles,  deceasedi  of  whom 
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the  defendant  is  one.  If  the  owners  of  the  lot  are  liable  at  all, 
the  action  should  have  been  brought  against  all  the  executors, 
jointly,  and  not  against  the  defendant  alone.  Where  joint  ten* 
ants,  or  tenants  in  common  are  chargeable  in  respect  to  their 
real  estate,  they  should  all  be  joined  in  the  action,  even  though 
it  be  in  form  ex  delicto.  And  if  all  are  not  joined  the  party  sued 
alone  may  plead  in  abatement    (1  Chit.  PL  83,  87.) 

11.  But  the  owners  of  the  property  were  not  liable  for  the 
penalty,  to  recover  which  the  suit  was  brought  The  premises 
bdng  in  the  occupation  of  a  tenant  who  had  covenanted  to  re- 
pair, the  action  should  have  been  brought  against  him  and  not 
against  the  landlords,  or  either  one  of  them.  (1  Chit.  PL  83. 
4  T.  R.  318.    Taylor's  Land.  &  Ten.  95,  96, 101.) 

T.  E.  Twidvnwn^  for  the  respondent  The  question  as  to 
defendant's  liability  is  reduced  to  this.  Had  he  such  a  control 
over  the  premises  as  to  have  prevented  a  violation  of  the  ordi- 
nance  ?  If  he  had,  he  <<  suffered"  the  violation.  The  law  is 
well  settled  that  the  landlord  has  such  a  right  (Taylor's  Land- 
lord and  Tenant,  94.  Praurd  v.  Hollis^  1  B.  &  C.  68,  7  Pick. 
76.)  This  power  being  in  the  defendant,  it  was  his  duty  to  have 
exercised  it ;  and  having  neglected  to  do  so,  he  is  liable  for  the 
penalty  incurred. 

By  the  Court.  Vanderpoel,  J. — The  question  is,  whether 
the  landlord  here  is  liable  for  the  penalty.    The  premises  had 
been  demised  for  the  term  of  five  years,  and  were  actually  in 
the  possession  of  the  tenant,  when  the  penalty  accrued.    As 
between  landlord  and  tenant,  there  is  no  implied  covenant  that 
the  former  shall  repair.    {Hart  v.  WindsoTj  12  Mees.  &,  Wels.  * 
68.)    And  in  Payne  v.  Rogers^  2  H.  Black.  360,  it  was  held, 
that  if  the  owner  of  a  house  is  bound  to  repair  it,  he,  and  not 
the  occupier,  is  liable  to  an  action  on  the  case  for  an  injury  sus- 
tained by  a  stranger,  from  the  want  of  repair.    Butler,  J.  said, 
lie  agreed  that  the  tenant,  as  occupier,  is  prima  facie  liable  to 
the  public,  whatever  private  agreement  there  may  be  between 
bim  and  the  landlord  ;  but  if  he  can  show  that  the  landlord  is 
CO  repair,  the  landlord  is  liable  for  neglect  to  repair.    The  court 
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held  the  landlord,  in  that  case,  liable,  to  prevent  circuity  of  ac* 
tion  \  as  the  tenant  would  have  his  remedy  over  against  his 
landlord.  In  Cheetham  v.  HampsoUf  4  T.  R.  318,  an  action  on 
the  case  was  brought  for  not  repairing  fences,  whereby  the  plain- 
tiff was  injured,  and  it  was  held,  that  it  could  only  be  main- 
tained against  the  occupier,  and  not  against  the  owner  of  the 
fee,  who  is  not  in  possession.  Lord  Kenyon  then  well  says, 
"  Deplorable,  indeed,  would  be  the  situation  of  landlords,  if 
they  were  liable  to  be  harassed  with  actions  for  the  culpable 
neglect  of  their  tenants."  And  Buller,  J.  says,  that  the  instances 
of  such  actions  against  owners  were,  where  the  tenenies  et  oc- 
eupatoses  were  the  same,  but  the  action  lies  against  them  only 
in  the  latter  capacity. 

So  in  Regina  v.  Sir  John  Buckrcdl,  2  Ld.  Ray.  804,  an  in- 
formation was  exhibited  against  the  defendant  for  not  repairing 
a  bridge,  because  he  was  lord  of  the  manor ;  but  it  was  held,  by 
all  the  judges,  that  the  defendcCnfs  lessee  was  bound  to  repair 
the  bridge.  The  defendant,  as  landlord,  was  not  liable  for  this 
penalty,  and  the  judgment  must  be  reversed. 


\    WiNSLOw  &  Morris  v.  Kierski. 

SiDoe  the  code  of  procedure,  there  is  no  proTieion  nor  practice  requiring  btllc  of 

particnlan  ie  be  giren. 
Where  the  muine  ooart  rendered  jadgment  against  the  plaintiff  for  not  fnmiofainf 

■ttoh  a  hill,  after  he  had  exhibited  his  complaint,  for  senriceB  as  attorney  ia  twv 

specified  suits  since  the  code  ;  the  judgment  was  reversed. 
The  plaintiff  may  be  compelled  to  amend  an  insufficient  complaint,  before  reqoirini^ 

the  defendant  to  answer. 
January  17  ;  January  27, 1849. 

Appeal  from  the  marine  court,  where  Winslow  &,  Morris 
sued  Kierski  for  services  as  attorneys  and  counsellors.  They 
filed  their  complaint  in  writing,  stating  among  other  things, 
their  retainer  by  the  defendant  K.  in  October,  1848,  to  prosecute 
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two  suits  in  his  behalf  in  the  supreme  court,  specifying  the 
same ;  that  they  prosecuted  the  same  until  K.  settled  them  with 
the  parties  by  a  compromise ;  and  that  the  services  of  W.  &> 
M.  in  those  suits  were  worth  $84,  on  account  of  which  they 
had  been  paid  $34.  Also,  that  W.  &  M.  had  paid  for  K.,  $3  34, 
for  serving  the  complaint  in  one  of  those  suits.  On  the  com- 
plaint being  filed  in  the  marine  court,  the  defendant  demanded 
a  bill  of  particulars  of  the  items  of  W.  &  M.'s  demand ;  and 
the  court  directed  such  bill  to  be  given.  The  plaintiffs,  W.  & 
M.,  declined  to  furnish  a  bill  of  particulars,  whereupon  the  de- 
fendant refused  to  answer  the  complaint.  W.  &  M.  then  de- 
manded judgment  for  want  of  an  answer,  which  the  court 
refused  to  grant ;  and  on  the  contrary,  entered  a  judgment  non 
pros  against  W.  &  M.,  for  omitting  to  furnish  a  bill  of  par- 
ticulars. 

Winslow  4*  Morris,  appellants  in  person. 

Wightman  4*  Clark,  for  the  respondents. 

By  the  Couht,  Oakley,  Ch.  J. — Since  the  code  of  pro- 
cedure took  effect,  there  is  no  longer  any  provision  or  practice 
requiring  bills  of  particulars  to  be  given.  The  135th  section  of 
the  code  was  not  applicable  to  the  complaint  below.  There 
uras  no  allegation,  nor  any  reasonable  inference,  that  the  plain- 
tiff's demand  consisted  of  more  than  twenty  items. 

If  the  complaint  was  insufficient,  the  plaintiffs  might  have 
been  compelled  to  amend  it,  before  the  defendant  could  have 
been  required  to  answer.  But  no  application  of  that  kind  was 
made  to  the  court  below.  It  is  clear,  the  court  was  not  author- 
ized to  give  judgment  against  the  plaintiff  because  of  his  omis- 
sion to  furnish  the  particulars  on  the  demand  made. 

The  plaintiffs  claimed  against  their  client  for  services  as  at- 
torneys in  two  specified  suits.  The  code  gave  a  fixed  compen- 
sation for  such  services,  for  each  stage  of  the  respective  suits. 
rPhere  could  have  been  no  surprise  or  want  of  information  on 
tbe  part  of  the  defendant,  as  to  the  extent  and  character  of  the 
clswL  Whether  the  claim  were  correct  or  not,  would  depend 
ToL.  II.  39 
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upon  the  evidence ;  and  he  was  at  liberty  to  question  both  the 
retainer  and  the  amount. 

Judgment  reversed. 


Smith  v.  Oliphant  and  Wife. 

An  infant  is  liable  for  money  lent  and  advanced,  which  waa  lent  in  and  about  the 

porchaae  of  necessaries  for  the  infant,  and  which  was  so  applied  directly  by  the 

lender,  and  under  his  directions. 
The  action  upon  the  infant's  liability  in  such  a  case,  may  be  brought  for  nooney 

lent  and  advanced. 
An  objection  to  a  pleading,  that  it  is  argumentative,  is  ground  for  special  demnner 

only!  and  the  demurrer  must  show  in  express  terms  what  portion  of  the  pleading 

constitutes  the  alleged  argument. 
Where  one  plea  covers  several  distinct  causes  of  action,  a  replication  to  the  plea 

singling  out  and  supporting  one  of  such  causes,  is  not  demurrable. 
The  money  counts  combined  with  a  single  a»*umpsit  applied  to  the  whole^  may 

be  treated  in  pleading  as  distinct  causes  of  action. 
January  17  ;  February  10,  1849. 

This  cause  came  before  the  court  on  demurrers  to  the  plain- 
tiff's replications.  Several  groimds  of  demurrer  to  each  were 
specified.  The  action  was  against  the  husband,  and  his  sureties 
on  an  attachment  bond  given  to  discharge  a  foreign  attachment 
issued  against  him  and  his  wife.  The  breaches  assigned  in  the 
declaration  were  on  promises  made  by  the  wife  before  marriage. 
Among  other  pleas,  the  defendants  pleaded  that  the  wife  was 
an  infant  when  the  promises  were  made.  The  third  breach  or 
sub-count  in  the  declaration  was  in  the  form  of  an  indAUattu 
Msumpsit  for  money  lent  and  advanced,  money  paid,  laid  out, 
and  expended,  and  money  had  and  received,  by  the  wife ;  all 
combined  in  a  single  count,  with  a  single  promise.  There  vrete 
other  sub-counts  for  goods,  &c.  sold,  and  an  account  stated. 
The  plea  of  infancy  applied  to  all  these  sub-counts. 

The  replication,  professing  to  answer  all  the  plea  except  as  to 
the  money  had  and  received,  and  the  account  stated,  (and  as  to 
those,  noUe  prosequi^)  alleged  that  the  goods,  ^.,  were 
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saries,  and  the  money  paid,  &;c.,  was  paid,  &c.,  for  necessaries ; 
and  as  to  the  money  lent,  it  averred  that  the  same  was  so  lent 
and  advanced  by  the  plaintiff  in  and  about,  and  for  the  pur- 
chase o^  and  was  by  his  directions  at  the  time  applied  in  pur- 
chasing and  supplying  the  infiint  with  necessaries,  fit  and 
sm'table  to  her  then  degree,  estate  and  condition. 

There  was  a  series  of  sub-counts,  founded  on  promises  made 
by  the  husband  after  marriage,  to  pay  these  demands  against 
the  wife.  As  to  these,  the  plaintiff  discontinued  his  suit  after 
the  defendants  pleaded. 

A.  MaiAewSj  for  the  defendant,  cited  as  to  the  claim  for  money 
lent,  Proburi  v.  Knouth,  2  Esp.  N.  P.  472,  note ;  Butler's  N.  P. 
154)  notes  a.  b.  ;  Darby  y.  Boucher^  1  Salk.  278 ;  Earle  y. 
Peake,  1  ibid.  386  ;  Chitty  on  Cont.  151 ;  3  Steph.  N.  P.  2062 ; 
Randall  v.  Sweety  1  Denio,  460 ;  2  Kent's  Comm.  235,  6th  ed. 

C  T.  Cromwell^  for  the  plaintiff,  on  the  same  point,  cited 
Randall  y.  Sweet,  1  Denio,  460 ;  EUis  y.  Ellis,  12  Mod.  197 ; 
5  Mod.  368 ;  10  ibid.  67 ;  Comb.  482 ;  3  Salk.  197 ;  1  Ld. 
Raym.  344 ;  Macph.  on  Infants,  605,  6. 

By  thk  Couut.  Sandford,  J. — Several  of  the  causes  of 
demurrer  assigned  were  overruled  when  this  case  was  before 
us  last  fall ;  and  we  will  confine  our  attention  to  the  points 
which  were  not  then  decided. 

1.  The  objection  to  the  first  replication  to  the  third  plea,  that 
it  is  argumentative,  is  not  properly  presented  in  the  demurrer. 
This  is  a  ground  for  special  demurrer  only,  and  the  defect  must 
therefore  be  specified  in  express  terms,  so  as  to  show  what  por« 
tion  of  the  pleading  constitutes  the  alleged  argument. 

2.  The  omission  to  state  when  the  money  alleged  to  be  lent 
to  Mrs.  O.  while  sole,  was  in  fact  lent.  We  think  the  time 
alleged  in  the  declaration  may  be  referred  to  in  aid  of  this  omis- 
sion ;  but  waiving  that,  the  defect  is  one  of  so  little  importance 
that  we  will  disregard  it,  and  direct  an  amendment,  without 
imposing  any  terms. 

3.  As  to  the  money  lent,  the  replication  is  said  to  be  double 
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and  multifarious,  and  to  plead  the  evidence.  This  objection  is 
not  well  taken,  provided  the  replication  be  a  good  answer  to  the 
plea  on  this  point;  which  is  the  principal  question  that  re- 
mains to  be  considered.  There  is  nothing  stated  which  is 
not  essential  to  sustain  a  claim  against  an  infant  for  money 
lent;  therefore,  the  formal  objections  to  the  statement  are  ill 
founded.  Whether  the  whole  statement  suffices,  is  another 
question. 

4  The  replication,  it  is  said,  is  bad  because  it  does  not  answer, 
or  profess  to  answer,  the  whole  of  the  plea.  The  plea  goes  to 
all  the  promises  of  Mrs.  O.  while  sole.  The  replication  excepts 
the  promises  in  the  declaration,  founded  on  the  money  had  and 
received  and  the  account  slated. 

We  perceive  no  difficulty  in  the  matter.  A  plea  may,  and 
often  does,  cover  many  distinct  and  independent  causes  of  ac- 
tion set  forth  in  the  declaration.  Yet  the  replication  to  such  a 
plea  may  single  out  one  cause  of  action,  and  make  a  good 
answer  to  the  plea,  v/hen  it  would  be  no  answer  in  support  of 
any  of  the  other  claims.  The  account  stated  in  this  case,  is 
plainly  a  distinct  and  independent  cause  of  action.  Then  as  to 
the  money  had  and  received.  The  three  indebitatus  claims  for 
money,  which  are  usually  called  the  money  counts,  have  for 
many  years  been  combined  in  one  count,  with  a  single  a9sump- 
Hi  applied  to  the  whole.  But  they  are  nevertheless  entirely 
distinct  causes  of  action,  and  are  to  be  so  treated  in  pleading. 
On  the  same  principle,  and  with  the  same  effect,  a  plea  of  set- 
off*  is  permitted  to  embrace  a  great  variety  of  causes  of  action ; 
and  it  is  deemed  a  separate  plea  for  each,  whenever  it  becomes 
necessary  to  discriminate  between  them.  (Mercein  v.  Smiih^ 
2  Hill,  213 ;  Barbour  on  Set  Off,  164,  5.) 

6.  The  substantial  question  involved  in  the  demurrer,  is 
whether  an  infant  can  be  made  liable  for  money  lent  and  ad- 
vanced, which  the  lender  has  lent  in  and  about  the  purchase  of 
necessaries  for  the  infant,  and  which  was  so  applied  directly  by 
the  lender,  and  under  his  directions. 

In  Randall  v.  Sweety  (1  Denio,  460,)  Ch.  J.  Bronson,  in  de- 
livering the  opinion  of  the  court,  says,  an  infant  is  answerable 
for  money  borrowed  under  such  circumstances.     That  case 
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may  be  sustained  on  the  ground,  that  it  was  for  money  paid  ; 
but  the  court  treated  it  as  being  one  for  money  lent,  and  held 
the  infant  to  be  liable.  We  think  it  may  be  regarded  as  an  au- 
thority upon  the  point. 

If,  however,  it  were  an  opinion  merely,  we  assent  fully  to  its 
correctness.  It  is  true,  that  in  general,  an  infant  is  not  liable 
for  money  which  he  has  borrowed ;  and  it  has  been  decided 
that  the  lender  cannot  recover,  although  it  be  proved  that  the 
infant  actually  laid  out  the  money  in  necessaries.  The  reason 
given  is,  that  by  intrusting  the  money  to  the  infant,  he  was 
enabled  to  spend  it  in  dissipation  if  he  had  been  so  minded ; 
and  his  subsequent  judicious  use  of  it  could  not  confer  a  right 
of  action,  when  none  existed  at  the  time  of  the  loan. 

On  the  other  hand,  there  are  many  authorities  which  show, 
that  where  an  infant  has  incurred  a  debt  for  necessaries,  one 
who,  at  his  request,  pays  such  debt,  may  recover  against  him 
for  the  money  paid.  On  the  same  principle,  and  with  greater 
reason,  should  the  infant  be  deemed  liable  for  money  lent  and 
applied  by  the  lender  in  procuring  him  necessaries.  But  it  is 
said,  that  such  an  application  establishes  a  demand  for  money 
paid  for  the  infant's  use  ;  not  a  demand  for  money  lent. 

It  may  well  be,  that  the  person  so  applying  his  money,  can 
recover  it  under  a  count  for  money  paid,  laid  out  and  expended. 
Money  lent  is  not  unfrequently  applied  by  the  lender,  directly 
to  the  use  for  which  the  borrower  obtains  it ;  but  it  is  never- 
theless money  lent  and  advanced.  In  the  case  made  by  this 
replication,  the  lender,  upon  the  request  of  the  infant,  advanced 
money  to  the  latter,  by  laying  it  out  in  the  purchase  of  neces- 
saries ;  thus  using  his  more  mature  judgment  in  respect  of  price 
and  quality.  No  debt  was  incurred  to  the  one  who  furnished 
the  necessaries  ;  and  there  was  no  liability  of  the  infant  to  be 
discharged  by  the  payment  of  the  money.  This  was  strictly 
money  lent  and  advanced. 

In  the  instances  of  money  paid,  for  which  infants  have  been 
held  liable,  the  debts  had  been  previously  incurred,  and  the 
party  furnishing  the  money,  simply  discharged  such  debts.  It 
is  manifest,  that  the  true  interests  of  an  infant  would  be  more 
likely  to  be  promoted  by  the  direct  application  of  the  money  to 
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the  purchase  by  the  lender ;  and  that  the  claim  founded  upon 
such  an  advance,  stands  on  higher  ground  than  that  for  money 
paid.    The  replication  is  therefore  good  in  substance. 

The  first  replication  to  the  fourth  plea,  labors  under  one  diffi- 
culty which  is  not  obviated  by  our  conclusion  upon  the  replica- 
tion to  the  third  plea.  It  does  not  tender  an  issue  or  a  verifica- 
tion, which  is  a  defect  that  we  cannot  disregard.  The  plaintiff 
may  now  amend  in  this  respect,  as  he  should  have  done  on  bis 
attention  being  called  to  it  by  the  demurrer. 

The  defendants,  if  foiled  in  their  objections  to  the  replications, 
seek  to  attack  the  declaration.  This,  we  are  satisfied,  they  are 
at  liberty  to  do,  according  to  the  established  practice,  upon  any 
ground  that  would  be  fatal  on  a  general  demurrer. 

The  defect  principally  urged  is,  that  the  declaration  contains 
two  inconsistent  causes  of  action.  This  is  answered  by  the 
plaintiff's  showing  that  he  has  discontinued  his  suit  as  to  all 
the  counts  founded  upon  the  promises  of  the  husband  after 
marriage.  The  discontinuance  is  pronounced  by  the  defendant 
to  be  incongruous,  and  a  monster  unknown  to  the  law. 

This  is  not  the  place  to  decide  on  the  regularity  or  the  pro- 
priety of  the  discontinuance.  The  portions  of  the  declaration 
discontinued  are  to  be  deemed  separate  causes  of  action,  the 
same  as  if  in  separate  counts ;  and  in  this  respect,  we  perceive 
no  irregularity.  The  mode  and  the  terms  of  discontinuing^  aie 
matters  of  practice,  to  be  settled  on  motion.  The  other  objec- 
tions to  the  declaration  are  not  well  taken. 

Judgment  accordingly. 
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David  M.  Watkins  v.  Jane  F.  Halstead. 

An  ezpreas  piomifle  can  only  reviTo  a  preeodent  good  oonsideration,  which  might 
have  been  enforced  at  law  through  the  medinm  of  an  implied  promiie,  had  it  not 
been  anapeBded  by  fome  poaiUve  role  of  law ;  hot  can  giTe  no  origioal  right  of 
action,  if  the  6bligation  on  which  it  is  foanded  noTer  could  haTe  been  eoforoed 
at  law,  though  not  barred  by  any  legal  maxim  or  atatute  proyiaion. 

A  promiae  made  by  a  married  woman  to  pay  for  goods  purohaaed  by  her  during 
coverture,  ia  void  ;  and  the  law  will  not  raise  an  implied  promiae  by  her  from 
anch  conaideration.  Neither  will  auch  precedent  conaideration  support  an  ezprasa 
promiae  by  her  to  pay  the  debt,  made  after  her  divorce  ftom  her  husband. 

The  doctrine  that  a  moral  obligation  is  a  aufficient  consideration  for  a  snbMqnent 
promise,  is  one  which  should  be  received  with  some  limitation. 
January  20 ;  Feb.  10,  1849. 

This  was  an  appeal  by  the  defendant  from  the  marine  court. 
The  plaintiff's  complaint  against  the  defendant  was  for  $62  05 
due  him  for  goods,  wares  and  merchandise,  together  with  inte* 
rest  from  May  27,  1846.    The  defendant  answered,  that  at  the 
time  of  the  alleged  sale  and  delivery  of  the  goods,  she  was  the 
wife  of  David  P.  Halstead,  who  was  alone  liable  for  the  pay- 
ment thereof.   The  plaintiff  replied,  that  the  defendant  was  not, 
at  the  time,  living  with  David  P.  Halstead  as  his  wife ;  and 
further,  that  she  was  divorced  from  her  husband,  by  a  decree 
of  the  court  of  chancery,  on  or  about  the  2d  of  November,  1846 ; 
that  although  the  bill  of  goods  mentioned  in  the  complaint,  was 
contracted  for  by  the  defendant  on  or  about  the  14th  of  May, 
1846,  and  while  the  defendant  was  the  wife  of  David  P.  Hals- 
tead, yet  they  were  sold  and  delivered  to  her  while  she  was 
living  separate  from  her  husband,  and  as  a  feme  sole ;  and  that 
after  she  was  divorced  from  her  husband,  to  wit :  on  the  2d  of 
November,  1846,  she  repeatedly  promised  to  pay  for  the  goods, 
and  did  pay  for  a  part  of  the  goods  originally  sold  her ;  and 
that  she  then  promised  to  pay  the  balance  of  the  bill  to  the 
plaintiff,  to  wit,  the  sum  of  $52  06.    That  the  plaintiff,  at  the 
defendant's  request,  brought  a  suit  for  the  bill  against  David  P. 
Halstead,  in  the  marine  court;   and  was  nonsuited  in  that 
action,  on  the  ground  that  the  present  defendant  had  deserted 
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her  husband,  and  was  living  separate  from  him  when  the  bill 
of  goods  was  sold  and  delivered  to  her,  and  that  therefore, 
David  P.  Halstead  was  not  liable  therefor.  That  since  that 
suit  was  decided,  and  subsequent  to  the  divorce,  the  defendant 
had  recognized  the  bill  as  her  delit,  and  promised  to  pay  the 
same.  And  that  the  defendant  had  a  separate  property  of  her 
own,  and  an  income  of  $500  per  annum,  or  more,  and  was 
abundantly  able  to  pay  the  debt.  On  the  trial,  the  plaintiff 
proved  the  sale  and  delivery  of  the  goods  to  the  defendant,  in 
May,  1846,  while  she  was  living  separate  from  her  husband ; 
though  the  plaintiff's  clerk,  who  delivered  the  goods,  was  not 
aware  of  that  fact  at  the  time.  The  bill  amounted  to  $66  43. 
She  promised  in  July,  August,  or  September,  1846,  to  pay  the 
bill.  She  afterwards  came  to  the  plaintiff's  store,  and  returned 
goods  to  the  amount  of  $12  50,  which  were  credited  on  the 
account,  and  she  promised  to  pay  the  balance.  She  wanted 
her  husband  to  pay  it,  but  said  if  he  did  not,  she  would.  That 
the  plaintiff  sued  the  defendant's  husband,  at  her  request,  and 
£fdled  in  the  suit  Another  witness  testified,  that  he  presented 
the  bill  to  the  defendant,  in  October,  1847.  She  promised  to 
pay  it  as  soon  as  she  got  the  means  to  do  it,  and  said,  she  did 
not  intend  that  the  plaintiff  should  lose  the  bill ;  that  it  had 
been  out  of  her  power  to  pay  it  before.  She  admitted  the  bill 
to  be  correct,  and  promised  to  pay  it  as  soon  as  she  got  the 
means. 

The  defendant's  counsel  admitted,  that  the  defendant  ob- 
tained a  decree  of  divorce  in  the  court  of  chancery,  against  her 
husband,  for  adultery,  on  the  2d  of  November,  1846.  He  also 
admitted  that  the  defendant,  through  her  trustee,  owned  a  sepa- 
rate estate.  The  amount  due,  with  interest  computed  to  the 
time  of  the  trial,  was  proved  to  be  $60  24.  The  defendant 
thereupon  moved  for  judgment,  on  the  ground  that  the  promise 
proved  to  have  been  made  by  her,  after  her  divorce,  was  void 
for  want  of  consideration ;  and  that  no  sufficient  moral  obliga- 
tion existed  previous  to  suah  promise  to  pay  for  the  same,  as 
the  credit  was  not  given  upon  the  strength  of  the  defendant's 
liability,  but  upon  that  of  her  husband. 

The  court  gave  judgment  for  the  plaintiff  for  $60  24,  besides 
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eosts.  The  defendant  appealed  to  this  court,  assigning  the  fol- 
lowing grounds  of  appeal :  1.  Because  the  summons  was  not 
in  the  form,  nor  subscribed  in  the  manner,  required  by  the  code 
ci  procedure.  2. '  Because  the  promise  proved  to  have  been 
made  by  the  defendant,  was  void  for  want  of  consideration ; 
neither  was  it  founded  upon  any  sufficient  moral  or  legal  obli- 
gation to  pay  for  the  goods.  3.  Because  the  promise  was  in 
fact  a  promise  to  pay  the  debt  of  another  person,  viz. :  the  de- 
fendant's former  husband ;  and  was  therefore  void  upon  two 
grounds,  first,  as  being  a  debt  already  existing,  and  second,  for 
not  being  in  writing.  4.  Because  the  judgment  includes  $8  10 
interest,  which  the  defendant  never  promised  to  pay,  either  be- 
fore or  after  her  divorce. 

David  P.  Hall^  for  the  plaintiff. 

T.  W.  Clerkey  for  the  defendant. 

Bt  the  Couet.  Yanderpoel,  J. — ^The  question  is,  whether 
there  is  a  sufficient  consideration  to  support  the  promise  upon 
which  the  suit  is  brought?  Our  first  impressions  were  rather 
favorable  to  the  action ;  but  a  reference  to  the  authorities  and 
principles  upon  which  the  notion  of  a  moral  consideration  to 
support  a  promise  rests,  has  satisfied  us  that  the  promise  relied 
upon  cannot  be  sustained. 

It  is  not  pretended  that,  independently  of  the  express  promise 
of  the  appellant  after  she  obtained  her  decree  of  divorce,  this 
action  could  be  sustained.  If,  when  the  debt  was  contracted| 
when  the  goods  were  delivered,  any  person  was  liable,  it  was 
the  husband.  We  see  nothing  in  ^e  case  to  exempt  him  from 
liability.  The  appellant  was  then  a  feme  covert^  and  clearly 
not  liable.  Her  promise  to  pay  was  made  after  she  was  di- 
Torced,  and  if  that  promise  is  not  supported  by  an  adequate 
consideration,  the  action  must  fail. 

In  a  note  to  WennaU  v.  Adneffy  (2  Bos.  A  Pul.  252,)  the  rule 

as   to  what  precedent  consideration  will  support  an  express 

pcomise,  is  laid  down  with  a  precision  and  accuracy  that  have 

eenmended  it  to  repeated  judicial  approbation.    It  is  there 

Vol.  n.  40 
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that  an  express  promise  can  only  revive  a  precedent  good  con- 
sideration, which  might  have  been  enforced  at  law  through  the 
medium  of  an  implied  promise,  had  it  not  been  suspended  by 
some  positive  rule  of  law ;  but  can  give  no  original  right  of 
action,  if  the  obligation  on  which  it  is  founded  never  could  have 
been  enforced  at  law,  though  not  barred  by  any  legal  maxim 
or  statute  provision.  This  rule  was  approved  by  Justice  Spen- 
cer, in  Smith  v.  Ward,  (13  John.  257 ;)  by  Brouson,  J.,  in  Eyle 
V.  Judsorij  (24  Wend.  97 ;)  and  by  Lord  Denman,  in  Eastwood 
V.  Kenyan^  (11  Adol.  &,  Ellis,  438.)  Tested  by  this  rule,  this 
promise  must  surely  fail.  The  precedent  consideration  relied 
upon,  never  could  have  been  enforced  through  the  medium  of 
an  implied  promise,  because,  1st.  The  wife  was  incapable,  at 
the  origin  of  the  consideration,  of  making  a  valid  promise ;  and 
2d.  The  goods,  in  contemplation  of  law,  were  sold  on  the  credit 
of  another,  (the  husband.)  The  original  promise,  whether  ex- 
press or  implied,  on  the  sale  of  the  goods,  when  the  defendant 
was  under  coverture,  was  altogether  void.  As  Pattison,  J.,  says 
in  Meyer  v.  Howorthj  (8  Adol.  &,  Ellis,  467,)  "  Such  promise 
was  not  like  that  of  an  infant,  voidable ;  but  was  voU.^^  That 
case  was  somewhat  similar  to  the  present.  It  was  an  action  for 
goods  sold  to  the  defendant,  at  her  request,  and  delivered  to 
another  with  whom,  it  turned  out,  that  she  lived  in  adultery,  and 
for  work  and  labor,  money  paid,  and  an  account  stated.  The 
defendant  pleaded  coverture  at  the  time  of  the  promise.  The 
plaintiff  replied,  that  the  defendant,  at  the  time  when  the  debt 
was  contracted,  was  living  separate  from  her  husband,  and  in 
open  adultery  with  another,  to  whom  she  ordered  the  goods  de- 
livered ;  that  the  plaintiff  did  not,  when  he  dealt  with  defend- 
ant, know  that  she  was  a  married  woman,  or  that  she  lived  in 
adultery,  and  dealt  with  her  as  a  feme  sole  ;  and  that,  after  the 
death  of  the  husband,  in  consideration  of  the  premises,  she 
promised  to  pay  the  demand.  Although  the  case  turned  chiefly 
on  the  pleadings,  (the  replication  being  held  to  be  a  departure 
from  the  declaration,)  yet  the  language  of  the  judges  shows, 
they  were  of  opinion  that  the  action  on  the  new  promise,  could 
not  be  sustained,  for  the  reason,  as  they  say,  that  the  first  pro- 
mise was  altogether  voiei,  not  voidable.    The  idea  cannot  be 
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tolerated,  that  a  precedent  consideration  can  support  a  subse- 
quent express  promise,  when  the  law  cannot  only  not  raise  amy 
implied  promise  from  such  consideration,  but  where  even  an 
express  promise^  made  when  the  consideration  originated,  would 
be  void. 

The  counsel  for  the  respondent  depends  upon  the  case  of  Lee 
y.  Muggeridge^  (5  Taunt  36,)  where  a  feme  cavert^  having  an 
estate  settled  to  her  separate  use,  gave  a  bond  for  repayment  by 
her  executors  of  money  advanced,  at  her  request,  to  her  son-in- 
law.  After  her  husband's  decease,  she  wrote,  promising  that 
her  executors  should  settle  the  bond.  It  was  held,  that  assump- 
sit would  lie  against  the  executors  on  this  promise  of  the  testa- 
trix. Though  that  case  differs  from  the  present,  in  the  important 
particular,  that  the  defendant  there  had  an  estate  settled  to  her 
separate  use,  yet  the  case  has  not  been  regarded  as  very  good 
authority,  at  least  in  respect  to  some  expressions  that  dropped 
from  the  judges  in  delivering  judgment 

In  Eastwood  v.  KenyoHj  (11  AdoL  &  Ellis,  438,)  Lord  Den- 
man,  in  an  able  opinion,  in  which  he  approves  of  the  note  to 
Wennatt  v.  Adney^  (3  Bos.  &  Pul.  294,)  says,  that  the  case  of 
Lee  ▼•  MuggeridgOj  must  be  allowed  to  be  decidedly  at  vari- 
ance with  the  doctrine  in  this  note,  which,  as  before  remarked, 
has  been  held  to  be  law,  in  13  John.  267,  and  24  Wend.  97. 
Lord  Denman  also  speaks  of  the  case  of  LUtlefield  v.  Shee^  (3 
Bam.  &  AdoL  811,)  in  which  Lord  Tenterden  remarked,  that 
the  doctrine  that  a  moral  obligation  is  a  sufficient  consideration 
for  a  subsequent  promise,  is  one  which  should  be  received  with 
some  limitation.  Lord  Denham  regards  this  sentence  as  amount- 
ing to  a  dissent  from  the  authority  of  Lee  v.  Muggeridge^  where 
the  doctrine  is  wholly  unqualified.    He  seems  to  think  it  re- 
markable too,  that  neither  in  Lee  v.  Muggeridgej  nor  in  Cooper 
V.  Martin,  (4  East,  76.)  was  there  any  allusion  made  to  the 
learned  note  in  3d  Bosanquet  &  Puller,  above  referred  to.    (See 
also,  Oeer  v.  Archer j  2  Barb.  Sup.  C.  R.  420 ;  Kennedjf  v.  iUo/e, 
8  Missouri  Rep.  698.    8  Alabama  Rep.  399.) 

On  the  whole,  we  are  of  opinion,  that  the  precedent  conside- 
ration in  this  case,  cannot  support  the  subsequent  promise ;  and 
we  hold  with  Lord  Tenterden,  in  LUtlefield  ▼.  Shee^  that  the 
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doctrine  that  a  moral  obligation  is  a  sufficient  consideration  for 
a  subsequent  promise,  is  one  which  should  be  reeeiTed  with 
some  limitation. 

The  judgment  bdow  must  be  reversed. 


Palmer  v.  Wetmore. 

A  landlord  who  owim  land  adjoining  the  demiBod  premises,  has  a  right  to  hnild  oo 
such  land,  thonsh  he  may  thereby  obstmet  and  darken  the  windows  ia  the  teae* 
ment  demised. 

Bach  an  act  exercised  on  land  not  embraced  in  the  demise,  cannot  operate  ss  an 
eviction,  even  if  it  were  a  ground  for  damages. 
January  26 ;  Febmary  9, 1849. 

Covenant  on  an  agreement  to  pay  the  rent  of  the  house  and 
lot  No.  832  Broadway,  if  default  should  be  made  in  pajrmeDt 
by  the  tenant,  Julia  A.  Wetmore.  The  demise  was  for  three 
years  from  May  1, 1847,  at  $700  per  annum,  payable  quarterly, 
and  the  rent  claimed  was  for  the  quarter  ending  Nov.  1, 1847. 
The  defence  was  an  eviction  of  the  tenant  by  the  plaintiff,  prior 
to  November  1, 1847,  in  several  modes  set  up  in  the  plea. 

At  the  trial  before  Sandford,  J.,  in  June,  1848,  the  proof  of 
eviction  was  rested  on  two  grounds,  only  one  of  which  it  is 
deemed  necessary  to  mention. 

It  was  shown,  that  the  plaintiff  owned  several  vacant  lots  of 
ground  on  Fourteenth  street,  the  most  westerly  of  which  ad- 
joined the  east  end  of  the  lot  demised  to  Miss  Wetmore,  and 
extended  a  considerable  distance  both  to  the  north  and  the 
south,  beyond  the  north-east  and  south-east  comers  of  that  lot. 
In  the  summer  of  1847,  the  plaintiff  commenced  the  erection  €xt 
a  large  hotel  on  his  Fourteenth  street  lots,  the  western  wall  of 
which  was  built  on  the  lino  of  the  lot  so  bounding  the  demised 
^  premises  on  the  east  This  wall  was  from  fifteen  to  eighteen 
feet  distant  from  the  rear  of  the  house  demised,  and  as  it  ad- 
vanced in  height,  obstructed  the  light  entering  the  rear  wmdowB 
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of  the  latter.  When  the  wall  reached  two  stories  in  height,  it 
darkened  the  kitchen  so  that  lamps  were  requisite  there  in  the 
day  time ;  and  it  interfered  with  the  free  circulation  of  air. 
The  hotel  wall  was  finally  carried  to  the  height  of  six  stories. 
The  windows  in  it  opened  upon  the  back  yard  of  the  house  in 
question.  Miss  Wetmore  abandcmed  the  demised  premises, 
about  the  middle  of  October,  1847. 

The  defendant  claimed  that  the  evidence  established  an  evic- 
tion of  the  tenant  by  the  acts  of  the  plaintiff,  in  respect  of  light 
and  air,  and  as  to  the  value  of  the  premises  as  a  boarding  house, 
for  which  she  had  hired  them. 

The  judge  charged  the  jury,  that  the  testimony  in  regard  to 
light,  was  not  to  be  taken  into  consideration.  That  the  plain* 
tiff  had  a  right  to  erect  any  building  he  chose  on  the  adjoining 
lot.  The  mere  fact  that  the  demised  premises  had  less  light  in 
consequence  of  the  hotel  building,  was  not  sufficient  to  consti- 
tute an  eviction.  The  jury  rendered  a  verdict  for  the  plaintiff; 
and  the  defendant  moved  for  a  new  trial. 

W.  C.  Primey  for  the  defendant 

W.  P.  LeCj  for  the  plaintiff. 

By  the  Court.  Oaklet,  Ch.  J. — The  defendant's  counsel 
strenuously  contends,  that  the  rule  which  authorizes  every  man 
to  use  his  own  property  as  he  sees  fit,  not  trespsssing  on  his 
neighbor's  rights,  does  not  apply  to  a  landlord  in  respect  of  his 
lands  adjoining  premises  demised  by  him ;  and  that  such  land- 
lord camiot  use  or  improve  his  adjoining  lands  in  any  manner 
that  will  interfere  with  the  use  or  enjoyment  of  the  demised 
premises  in  the  possession  of  the  tenant.  That  the  relative 
condition  of  the  two  lots  must  continue  the  same  throughout  the 
term,  if  any  change  in  the  state  of  the  lot  not  leased,  will  in  any 
d^ree  lessen  or  prejudice  the  enjoyment  or  uses  of  the  lot  de- 
mised. 

We  have  examined  the  question,  and  do  not  consider  the 
distinction  made  as  to  a  landlord's  property  a  sound  one. 
Where  dieie  is  no  question  of  ancient  lights,  (and  thsre  is  none 
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in  this  case,)  the  owner  of  a  lot  adjoining  a  house,  may  so  im- 
prove or  build  upon  his  lot,  as  to  shut  up  the  windows  of  such 
house  that  are  situated  in  the  end  or  side  adjacent  to  his  lot 
If  this  were  not  so,  he  would  be  deprived  of  the  full  benefit  of 
his  own  property.  We  perceive  no  reason  why  a  landlord,  in 
respect  of  his  tenant,  is  more  restricted  as  to  his  vacant  lots, 
than  he  would  be  in  respect  of  any  other  owner  for  years,  or  in 
fee,  of  an  adjacent  house. 

But  if  an  action  could  be  sustained  for  damages  in  such  a 
case  as  this,  there  was  clearly  no  eviction  of  the  tenant.  The 
exercise  of  a  right  which  appertained  to  the  plaintiff  as  the 
owner  of  the  adjoiuing  land,  could  not  amount  to  an  eviction  of 
the  tenant  of  another  lot. 

Motion  for  a  new  trial  denied. 


Palmer  v.  The  Mayor,  &c.,  or  the  City  of  New  Tork. 

Where  «  part  of  the  iteme  of  an  aecouDt  bear  date  within  mx  yean  before  mit 
broa^ht,  they  will  not  draw  after  them  items  of  a  longer  standing  than  mx  yeaiit 
■0  as  to  protect  them  from  the  operation  of  the  statute  of  limitations ;  nnloH 
there  have  been  mutual  accounts,  and  reciprocal  demands,  between  tho 
parties. 

A  special  justice  of  the  eity  of  New  York,  reoeirag  an  annual  salary  for  hm  ser- 
vices in  that  capacity,  cannot  recover  extra  compensation  for  services  perfonnad 
on  Sunday. 

This  is  so  especially  where  he  has,  at  the  end  of  every  quarter  during  his  term  of 
office,  rendered  an  account  against  the  corporation  for  the  amount  of  his  salary, 
and  has  received  his  pay,  without  making  any  claim  for  extra  compensation. 

A  public  officer  receiving  a  fixed  salary  for  his  services,  cannot  lightfolly  chum  « 
compensation  beyond  his  salary,  for  performing  a  new  duty,  or  one  imposed  iipoa 
him  since  the  salary  was  fixed ;  much  less  if  he  accepts  the  office  with  fdH 
knowledge  of  the  resolution  requiring  the  extra  duties  to  be  performed. 
January  17 ;  February  17,  1849. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff,  to 
recover  compensation  for  services  perfonned  by  him  on  Sun* 
days,  as  one  of  the  special  justices  of  the  city  of  New  York. 


NEW  YORK— FEBRUARY,  1849.  319 

Palmer  t.  The  City  of  New  York. 


Upon  the  trial,  the  following  facts  appeared  in  evidence :  On 
the  1st  of  October,  1834,  the  plaintiff  was  appointed  one  of  the 
special  justices  for  the  city  of  New  York.  His  commission 
expired  in  1838,  and  he  was  then  re-appointed,  and  continued 
in  office  until  May  30,  1842.  The  salary  attached  to  the  office 
was  $1600  per  year.  On  the  3d  of  August,  1836,  before  his  re- 
appointment, a  resolution  was  approved  by  the  mayor,  having 
previously  passed  both  branches  of  the  common  council,  as 
follows :  ^  Resolved,  That  the  Police  Magistrates  be  requested 
to  attend,  one  or  more  of  them,  during  the  Sabbath."  In  con- 
sequence of  this  resolution,  the  plaintiff  was  in  attendance  every 
Sabbath  during  his  continuance  in  office,  and  for  the  services 
thus  rendered,  instituted  this  action.  It  appeared,  that  at  the 
end  of  each  quarter  subsequent  to  his  appointment,  the  plaintiff 
submitted  an  account  to  the  defendants,  m^de  out  against  the 
city  of  New  York,  as  follows :  <<  Salary  as  Special  Justice  for 
preserving  the  peace,  &c.,  for  the  quarter  ending  this  date, 
$400."  These  accounts  were  paid  from  time  to  time,  by  the 
comptroller's  drafts  upon  the  city  treasurer,  payable  to  and  in- 
dorsed by  the  plaintiff. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  the  statute 
did  not  require  the  performance  of  this  duty  upon  the  Sabbath, 
and  that  the  resolution  of  the  common  council  was  in  the  nature 
of  a  special  retainer. 

It  was  contended  in  opposition  to  this,  that  the  defendant  had 
rendered  no  other  services  than  such  as  were  called  for  by  the 
office,  and  that  he  therefore  was  not  entitled  to  extra  compensa- 
tion ;  and  in  addition  to  this,  that  the  plaintiff  had  accepted  the 
office  a  second  time,  after  the  passage  of  the  resolution  of  the 
common  council,  and  was  therefore  well  aware  of  the  duties  he 
would  be  called  on  to  perform  ;  that  the  plaintiff  was  precluded 
by  his  accounts  rendered,  from  setting  up  the  claim  in  suit ; 
and  that,  at  all  events,  the  statute  of  limitations  was  a  bar  to 
his  claim  for  the  services  preceding  his  last  appointment 

A  verdict  was  taken  for  the  plaintiff  for  $1,836  48,  being  the 
amomit  claimed  and  interest,  subject  to  the  opinion  of  the 
court 
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E.  Sandfardf  for  the  plaintiff. 

I.  The  plaintiff's  duties  as  a  special  justice,  are  provided  for 
by  the  act  of  1813 ;  (Laws  of  1813,  ch.  86,  sees.  24,  26,  26,  43;) 
and  in  the  due  exercise  of  the  powers  thereby  conferred,  the 
common  council,  (acting  within  the  scope  of  their  authority.) 
fixed  the  compensation  of  such  officers,  but  exempted  them  from 
doing  duty  on  Sunday.    (Ibid.  sec.  63.) 

II.  The  resolution  of  the  common  council,  of  the  3d  of  Au- 
gust, 1836,  was  a  retainer  or  request  by  the  defendants  to  the 
plaintiff,  to  perform  extra  services  which  the  special  justices 
were  not  required  to  do  by  the  statute  under  which  they  were 
appointed. 

III.  An  implied  assumpsit  therefore  arises,  that  the  plaintiff 
is  entitled  to  recover  for  the  extra  work  incurred  on  Sundays  at 
the  request  of  the  defendants. 

lY.  The  plea  of  the  statute  of  limitations  does  not  apply. 
The  first  item  of  the  plaintiff's  account  was  more  than  six  yean 
old,  but  the  last  is  in  May,  1842.  {ChamAerlcdn  v.  Ctiyler^  9 
Wend.  126 ;  Tucker  v.  Ives,  6  Ck)w.  193.) 

A.  J.  WUlard,  and  Willis  Hallj  for  the  defendants. 

I.  The  plaintiff  has  rendered  no  services  but  such  as  are 
called  for  in  the  regular  discharge  of  the  duties  of  his  office, 
and  is  consequently  entitled  to  receive  no  extra  compensation. 

(1.)  A  salaried  officer  cannot  claim  extra  compensation  for 
services  requisite  to  the  fulfilment  of  his  official  duty,  although 
arising  from  the  application  of  unusual  vigilance  and  faithful- 
ness. {Hatch  V.  Mason,  15  Wend.  44 ;  Bath  v.  Salter,  Hutch's. 
Rep.  64 ;  Phcsnix  v.  Supervisor  of  New  York,  1  Hill,  362 ; 
United  States  v.  Fillebrown,  7  Peters',  28.) 

(2.)  The  attendance  of  the  plaintiff  at  the  police  office  on 
Sundays,  if  at  all  necessary,  was  called  for  by  the  nature  of  the 
office.    ( Watts  v.  Van  Ness,  1  Hill,  76.) 

II.  The  act  of  1813,  in  prohibiting  the  common  council  from 
directing  the  police  courts  to  be  kept  open  on  Sundays,  does  not 
convert  that  into  an  extra  service  which  would  otherwise  ha^re 
been  a  part  of  the  ordinary  duty  of  the  plaintiff,  as  police 
officer. 


I 
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(1.)  So  far  as  the  attendance  on  Sundays  was  prohibited  by 
law,  the  act,  being  illegal,  cannot  form  the  ground  work  of  any 
claim  for  compensation. 

(2.)  If  the  Common  Council  had  no  right  to  require  the 
plaintiffs  to  attend  on  Sundays,  the  officers  had  no  right  to 
attend. 

III.  The  act  of  1813  only  intended  to  prevent  the  polic$  court 
from  being  open  on  Sundays,  but  did  not  interfere  with  the  offi- 
cers attending  at  the  police  offices  in  the  performance  of  other 
duties.  On  the  contrary,  it  imposes  on  the  special  justice  the 
duty  of  discharging  the  night-watch  every  moniifig^  which 
necessarily  includes  Sundays. 

lY.  The  act  of  1844  virtually  repeals  the  prohibition  of  the 
act  of  1813,  in  this  respect 

Y.  If  the  plaintiff  have  a  valid  claim  for  extra  services,  it  is 
not  against  the  city,  but  the  state  at  large ;  or,  if  a  county 
charge,  against  the  supervisors. 

(1.)  The  city  can  only  be  made  liable  by  virtue  of  a  law  im« 
posing  a  particular  duty  upon  it,  or 

(2.)  In  pursuance  of  some  contract,  express  or  implied, 
neither  of  which  circumstances  apply  to  this  case. 

By  the  Court. — ^Yanderpoel,  J.  The  question  involved 
in  this  case  was  presented  to  the  court  more  than  two  years 
ago,  in  the  case  of  Henry  W.  Merritt,  and  was  then  decided  in 
favor  of  the  plaintiff.  One  of  the  then  members  of  the  court 
did  not  concur  in  the  conclusion  to  which  it  then  came.  Since 
that  period,  a  partial  change  has  taken  place  in  the  organization 
of  the  court,  which  accounts,  in  some  measure,  for  the  discre- 
pancy between  the  conclusion  in  the  present  case,  and  tlie  one 
formerly  announced  in  that  of  Merritt  The  37th  section  of 
the  act  to  reduce  general  laws  relating  to  the  city  of  New  York 
into  one  act,  provides  that  three  justices  shall  be  appointed  as 
oBen  as  it  shall  be  deemed  necessary,  each  of  whom  shall  be 
denominated,  in  the  commission  to  him,  a  special  justice  for 
preserving  the  peace  in  the  city  of  New  York.  (2  R.  L.  360.) 
rrhe  43d  section,  (p.  355)  provides  that  it  shall  be  lawful  for  the 
Common  Council  of  the  city,  from  time  to  time^  to  direct,  by  an 
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ordinance  or  ordinances,  the  keeping  open  of  the  police  office 
for  the  transaction  of  the  business  thereof  at  all  such  times 
(Sundays  excelled,)  and  at  such  place  or  places,  as  may  be 
deemed  most  beneficial  to  the  public,  and  that  it  shall  be  the 
duty  of  the  special  justices,  and  all  the  officers  employed  in  the 
police  office,  to  obey  such  mandate. 

The  plaintiff  was  first  appointed  in  1834  It  is  admitted  that 
his  commission  expired  in  1838,  and  that  he  was  then  re-ap- 
pointed. 

In  regard  to  his  claim  for  the  period  anterior  to  his  last  ap- 
pointment, the  statute  of  limitations  is  an  insuperable  bar. 
That  portion  of  his  claim  which  accrued  before  six  years  prior 
to  the  commencement  of  the  suit,  is  not  saved  by  2  R.  S.  224)  $ 
6,  which  provides  that  in  actions  of  debt,  account,  or  assumpsit 
brought  to  recover  any  balance  due  upon  a  mutual,  open,  and 
current  account,  the  cause  of  action  shall  be  deemed  to  have 
accrued  from  the  time  of  the  last  item  proved  in  such  account 
One  or  more  items  of  an  account,  within  six  years  before  suit 
brought,  will  not  draw  after  it  items  beyond  six  years,  so  as  to 
protect  them  from  the  operation  of  the  statue  of  limitations, 
unless  there  have  been  mutual  accounts  and  reciprocal  demands 
between  the  parties.  {Kimball  v.  Browtij  7  Wend.  322 ;  Caster 
V.  Murray i  5  X  Ch.  R.  622 ;  Edmondstone  v.  Thomson,  15 
Wend.  664 ;  Haliock  v.  Losee^  1  Sand.  R.  220.)  It  cannot  be 
pretended  that  there  were  any  mutual  accounts  and  reeiprocal 
demands  between  these  parties.  If  the  defendants  were  under 
a  legal  obligation  to  pay  for  the  service  for  which  the  suit  was 
brought,  the  plaintiff  might  have  enforced  such  payment,  if 
not  immediately  after  the  rendition  of  the  service,  at  least  at 
the  end  of  every  quarter.  By  holding,  that  the  statute  of  limi* 
tations  is  a  bar  to  this  portion  of  the  plaintiff's  claim,  we  do  not 
mean  to  imply  that  it  would  be  valid,  in  the  absence  of  the  sta- 
tute. We  do  not  feel  called  upon  to  express  any  opinion  upon 
the  other  objections  urged  against  this  branch  of  the  claim,  as 
we  deem  the  statute  of  limitations  a  conclusive  bar  to  it. 

As  to  that  portion  of  the  claim  which  accrued  subsequent  to 
the  second  appointment  of  the  plaintiff,  we  consider  the  olgeo- 
tions  to  it  conclusive  on  other  grounds.    The  salary  of  the  jus* 


r 


«M«i 


NEW  YORK— FEBRUARY,  1849.  32» 

Palmer  ▼.  The  City  of  New  York. 

tice  had  been  raised  to  sixteen  hundred  dollars  per  annum.  At 
each  quarter,  subsequent  to  his  appointment,  the  plaintiff  ren- 
dered an  account  of  $400,  ^'  as  salary  as  special  justice  for  pre^ 
serving  the  peace,  for  the  quarter  ending''  on  the  day  of  the  date 
of  his  account,  which  account  for  each  quarter,  was  paid  by 
the  defendants.  This  circumstance^  at  least,  goes  far  to  show 
the  construction  which  the  plaintiff  himself  then  placed  upon 
the  rights  and  duties  of  himself  and  the  defendants.  No  charge 
for  extra  or  special  services  was  then  made  or  pretended  to  by 
him.  The  plaintiff,  on  his  re-appointment  in  1838,  accepted 
his  office  with  this  resolution  staring  him  in  the  face— a  resolu* 
tion  requesting  him  to  attend  at  the  police  office  on  Sunday,  in 
his  official  capacity.  If  he  performed  these  services  as  part  of 
his  official  duty  when  he  received  a  stated  salary,  he  cannot 
sustain  an  extra  charge  for  them,  whether  recently  after  render- 
ing the  service,  he  presented  a  claim  or  not.  But  when,  quarter 
after  quarter,  and  year  after  year,  he  presented  his  account  for 
his  salary,  without  lisping  a  word  about  this  claim  for  extra 
service,  it  is  pretty  manifest  that  the  charge  is  the  result  of  an 
after  thought,  and  was  not  contemplated  when  the  service  was 
rendered.  But  this  consideration  furnishes  not  the  most  formi- 
dable impediment  to  the  plaintiff's  action. 

If  the  duty  were  legitimately  imposed  upon  the  plaintiff  and 
were  a  duty  appertaining  to,  or  connected  with,  his  office^  then 
he  could  not  sustain  his  action,  even  if  the  duties  were  imposed 
after  his  second  appointment ;  for  it  is  well  established  that  a 
salary  officer  cannot  rightfully  claim  compensation  extra  his 
salary,  for  performing  a  new  duty,  or  one  imposed  by  the  legis- 
lature, since  the  salary  was  provided.  {Phoenix  v.  The  Super* 
visors  of  New  York,  1  Hill,  362.)  If  the  new  duty  renders  his 
office  too  onerous,  he  can  resign.  So  a  constable,  or  other  min- 
isterial officer,  the  fees  of  whose  official  services  are  prescribed 
by  law,  cannot  maintain  an  action  on  a  promise  of  extra  com- 
pensation for  extra  service,  although  services  beyond  what 
could  legally  be  required,  are  rendered  by  the  officer.  In  Hatch 
V.  Manrij  (15  Wend.  44,)  the  Chancellor  and  Senator  Tracy  in- 
veigh with  well  merited  severity  against  the  idea  that  a  promise 
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to  give  extra  compensation  to  an  officer  for  extra  diligence  or 
extra  service,  can  be  valid. 

If,  on  the  other  hand,  the  corporation  had  no  right  to  exact 
the  service,  either  because  the  statute,  by  excepting  Sunday, 
intended  to  guard  against  the  performance  of  any  secular  ser- 
vices oh  that  day,  or,  because  it  was  beyond  the  legal  powers 
of  the  corporation  to  request  or  demand  the  performance  of  the 
service;  in  eithei  alternative,  the  law  cannot  imply  a  valid 
promise  to  pay  for  the  service.  In  Watts  v.  Van  Neasj  (I  Hill, 
76,)  it  was  held  that  an  attorney's  clerk,  engaged  at  a  weekly 
salary  to  do  such  things  as  are  usually  done  by  clerks  in  at- 
torney's offices,  is  prohibited,  by  the  statute  to  prevent  working 
,  on  Sunday,  from  recovering  from  his  principal  a  compensatioa 
extra  his  weekly  allowance,  for  services  as  a  clerk,  performed 
on  that  day.  If  the  plaintiff  was  not  compelled  to  perform  Sun- 
day service  because  it  was  Sunday,  then  the  services  were 
within  the  prohibition  of  the  statute  agsdnst  working  on  Sun- 
day, (1  R.  S.  676,  §  70,)  and  therefore  do  not  furnish  the  legiti- 
mate ground  of  a  claim  against  the  defendants.  If  the  corpora- 
tion, in  their  official  or  legislative  capacity,  had  no  right  to 
make  the  request  contained  in  their  resolution^  then  they  trans- 
cended their  authority,  and  could  not  create  a  claim  against  the 
city  by  it.  If  they  had  a  right  to  request  the  performance  of 
the  service,  then  it  was  part  of  the  official  duty  of  the  plainti^ 
when  he  accepted  his  office,  on  his  re-appointment,  and  was 
covered  and  satisfied  by  his  salary.  Then  he  accepted  the 
office  in  reference  to  the  duties  and  burthen  which  belonged  to 
it,  this  Sunday  service  being  one  of  them.  In  every  point  of 
view  in  which  we  have  looked  at  the  case,  we  find  insurmounta- 
ble difficulties  in  the  way  of  the  plaintiffs  recovering.  There 
must,  therefore,  be  judgment  for  the  defendants. 
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Olmsted  d.  £LDER.(a) 

Under  the  act  for  loaning  the  United  Statea  deposit  fond,  (Laws  of  1837,  eh.  150,) 
on  the  failare  of  the  borrower  to  pay  the  annual  interest  at  the  time  prescribed, 
the  loan  commisBioBers  become  seised  of  the  lands  mortg^aged,  se  that  the  mort- 
gagor (not  having  paid  the  debt  and  costs  after  the  default  and  before  the  sale,) 
cannot  maintain  ejectment  to  obtain  possession. 

The  prodnction  of  the  mortgage  having  no  entry  upon  it  of  the  payment  of  inter- 
est, and  the  efluz  of  time,  are  sufficient  to  establish  presumptively  the  default 
in  the  payment  of  the  annual  interest. 

The  loan  commissioners  having  assumed  to  sell  on  such  a  default,  and  oenveyed 
to  a  purchaser  who  entered  into  possession,  it  was  ?ield,  thut  if  the  sale  were 
irregular,  the  deed  transferred  the  mortgage  to  the  purchaser,  who  thus  being  a 
mortgagee  in  possession,  could  retain  the  possession  until  redemption. 
January  22,  24 ;  Feb.  17,  1849. 

Ejectment  for  a  lot  in  Ninth-street,  in  the  city  of  New 
York.  The  declaration  claimed  the  premises  in  fee,  and  alleged 
a  seisin  of  the  plaintiff,  on*the  6th  January,  1841.  At  the  trial 
before  Oakley,  Ch.  J.,  in  February,  1848,  it  was  admitted  that 
<Hi  the  20th  of  April,  1838,  S.  A.  Bostwick  owned  the  premises 
in  fee,  and  that  the  defendant  was  in  possession  at  the  com- 
mencement of  the  suit.  The  plaintiff  then  showed  title  in 
herself  deduced  from  Bostwick. 

The  defendant  then  read  in  evidence  a  mortgage  executed 
by  Bostwick  to  the  loan  commissioners  of  the  city  and  county 
of  New  York,  appointed  under  the  act  of  1837,  to  loan  the 
United  States  deposit  fund,  dated  April  18th,  1838,  for  $3000, 
i¥ith  interest,  payable  on  the  first  Tuesday  of  October,  annually. 
There  was  no  indorsement  or  proof  of  payment  of  the  interest, 
which  fell  due  in  October,  1841.  It  was  admitted  that  the 
premises  were  duly  advertised  by  the  United  States  Loan  Com- 
missioners, to  be  sold  on  the  first  Tuesday  of  February,  1842, 
pursuant  to  the  act  of  1837.    The  defendant  next  read  in  evi- 
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dence,  a  deed  dated  April  1, 1842|  executed  by  the  Loan  Com- 
missioners, convejring  the  lot  in  question  to  the  defendant,  stat- 
ing the  same  to  have  been  on  a  sale  made  at  the  time  advertised. 
This  deed  was  objected  to  on  several  grounds,  not  necessary  to 
be  enumerated,  because  there  was  no  proof  of  the  non-pay- 
ment of  the  interest    The  defendant  then  rested. 

The  plaintiff  then  proved  that  only  one  of  the  Loan  Com- 
missioners  was  present  at  the  sale ;  that  the  lot  was  struck  off 
to  R.  Van  Rensselaer,  as  the  highest  bidder,  who  signed  his 
name  to  the  prescribed  terms  of  sale  in  the  commissioner's 
minute  book,  which  were  fifteen  per  cent,  at  the  sale,  and  the 
balance  on  the  1st  of  April,  1842.  That  afterwards  Van  Rens- 
selaer struck  out  his  name  in  the  minute  book,  and  inserted  (he 
name  of  the  defendant,  who  was  not  present  at  the  sale.  There 
was  some  other  testimony  given,  which  does  not  bear  upon  the 
case  as  reported.  The  plaintiff  requested  the  judge  to  charge 
the  jury,  that  the  sale  made  on  the  first  Tuesday  of  February, 
1842,  by  the  Loan  Commissioners  to  Robert  JEUder  was  void, 
because : 

1st.  Only  one  of  the  commissioners  was  present  at  the  sale. 

2d.  Because  the  premises  were  struck  off  to  Tan  Rensselaer, 
who  signed  the  agreement  at  the  sale,  but  no  agreement  at  the 
time  was  made  with  the  defendant,  or  signed  by  him,  and  after- 
wards the  premises  were  conveyed  to  him. 

3rd.  Because  the  terms  of  sale  were  fifteen  per  c«it  cash, 
and  the  balance  on  the  first  day  of  April.  The  act  of  1837  only 
authorizes  the  commissioners  to  sell  for  cash. 

The  judge  refused  so  to  charge,  and  directed  the  jury  to  find 
a  verdict  for  defendant,  to  which  the  counsel  for  the  plaintiff 
then  and  there  excepted. 

The  plaintiff  moved  for  a  new  trial  on  a  bill  of  exceptions. 

W.  Rutherford^  for  the  plaintiff^ 

H.  F.  Clarkj  for  the  defendant 

By  TH&  GovaT.-^ANDFOBD,  J.     Sovoral  questions  wesm 
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argued,  which  it  is  utmecessaiy  for  us  t 
the  iDotioii  for  a  new  triaL 

There  are  two  grounds  upon  which  v 
ifl  entitled  to  recover: 

1.  By  the  thirtieth  sectioQ  of  the  act 
States  deposit  fund,  (Laws  of  1837,  c.  IS 
borrower  to  pay  the  annual  interest  at 
Loan  CommissioDers  become  "  seised  of 
feasible  estate  in  fee"  in  the  lands  mortj 
got  is  thereupon  barred  and  foreclosed  o 
tioQ.  He  is  peimitted  to  retain  the  posi 
the  commissioners'  sale,  prescribed  by  tl 
the  mortgage  and  costs  before  the  timi 
to  the  premises  will  revert  to,  and  re-io 
(§30,33.) 

The  mortgage  was  produced  on  the  tr 
payment  of  the  interest  due  in  Octot 
There  was  no  proof  of  the  payment  of  I 
there  was  competent  evidence  to  show  a 
not  paid,  if  any  such  proof  were  necesi 
of  time.  It  is  the  duty  of  the  eommis: 
back  of  the  mortgage  a  minute  of  every 
such  security.  (§  28.)  The  mortgage 
the  pajrment  of  the  interest  in  questioi 
pcesumptively  the  iact  of  its  non-payme 

The  direct  and  necessary  consequen 
twenty-three  days  from  the  first  Tuesdf 
title  in  fee  to  these  premises  vested  in  t 
The  act  is  so  rigorous,  that  it  leaves  n 
estate  in  the  mortgagor  or  his  assigni 
proved  title  out  of  the  plaintifi^  and  sh 
show  that  it  ever  reverted  to,  or  re-vesle 
or  otherwise.  This  was  sufficient  to  en 
verdict,  without  in  any  manner  cooaei 
outstanding  title. 

2.  The  second  ground  of  defence  n 
dence,  with  the  addition  of  the  deed  fro 
en.     The  deed  was  sufficient,  at  least,  t 
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ant  the  money  due  upon  the  mortgage.  The  interest  on  ihe 
mortgage  was  in  arrear,  and  the  mortgagees  were  entitled  to 
foreclose,  or  to  sell  under  the  statute.  The  defendant,  there- 
fore, occupies  the  position  of  a  mortgagee  in  possession  of  the 
premises  mortgaged ;  the  money  secured  being  due  and  unpaid. 
Although  since  the  revised  statutes,  a  mortgagee  cannot  obtain 
possession  at  law,  on  default  of  payment,  there  is  no  doubt  that 
he  may  retain  the  possession  until  redemption,  if  he  succeed  in 
procuring  it  by  the  mortgagor's  consent,  or  in  any  lawful  mode. 
In  placing  our  decision  upon  these  grounds,  we  do  not  intend 
to  intimate  any  doubt  as  to  the  sufficiency  of  the  defendant's 
title  under  the  sale  and  deed  of  the  loan  commissioners.  We 
leave  that  subject  untouched. 

Motion  for  a  new  trial  denied. 


HoTT  V.  Ltnch. 

In  order  to  test  the  credibility  of  a  witnen  called  to  prove  the  plaintiff's  demand, 
it  ii  competent  to  ehow  by  him  that  a  transfer  of  the  establishment  in  idiich  tbe 
demand  arose,  made  by  him  to  the  plaintiff,  was  a  sham  and  frandnlentsaleisnd 
thus  that  the  witness  is  really  interested  in  the  demand  in  qnestion. 

The  evidence  is  admitted  to  impeach  the  witness,  not  to  impeach  the  plaintifi 
title  to  the  demand. 

An  order  drawn  at  the  foot  of  a  bill  rendered  for  services  done,  ezpressing  a  som 
certain  as  due  by  the  debtor  in  snch  bill,  on  a  third  perMn,  requestinj;  him  to  pay 
the  bill,  and  charge  it  to  snch  debtor,  is  a  bill  of  exchange,  which,  by  the  rta- 
tnte,  must  be  accepted  in  writing. 
Jan.  23  ;  Feb.  24,  1849. 

Assumpsit  on  an  order  drawn  upon  the  defendant,  with  the 
common  counts.  At  the  trial,  it  appeared  that  Smith  Sc  Wog- 
lom,  builders,  erected  certain  buildings  for  the  defendant,  in 
Williamsburgh,  in  1847.  The  plaintiff  claimed  to  have  tinned 
the  roofs  and  put  up  the  gutters  for  those  buildings,  and  his  bill 
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The  defendant's  counsel  then  asked  the  witness — "What 
was  the  price  and  in  what  did  you  receive  your  pay,  when  you 
sold  out  to  the  plaintiff?" 

This  question  was  objected  tb  by  the  plaintiff's  counsel,  and 
the  objection  sustained  by  the  judge. 

Defendant  next  asked— i"  Were  you  not  at  the  time  of  the 
sale  to  the  plaintiff  notoriously  insolvent  ?" 

This  question  was  objected  to  by  the  plaintiff's  counsel,  and 
the  objection  sustained  by  the  judge. 

The  defendant's  counsel  here  offered  to  show  by  this  witnessj 
that  the  sale  by  the  witness  to  the  plaintiff*  was  a  sham  and 
fraudulent  sale.  To  this  the  plaintiff's  counsel  objected,  and 
the  judge  sustained  the  objection. 

The  counsel  for  the  defendant  duly  excepted  to  all  these  de* 
cisions. 

Further  evidence  was  given  in  the  cause  on  both  sides,  which 
it  is  not  necessary  td  state.  It  was  shown  that  Smith  k  Wog- 
lom  failed  January  10th,  1848,  and  gave  up  their  contract,  with- 
out having  completed  the  buildings. 

The  defendant  moved  for  a  nonstiit  which  was  denied ;  and 
the  cause  was  ultimately  submitted  to  the  jury,  who  rendered  a 
terdict  for  the  plaintiff. 

The  defendant  moved  for  a  new  trial. 

&  M.  Meeker  and  J.  E;  Cary,  for  the  defendant. 
J.  M,  Van  Cott,  for  the  plaintiff. 

By  the  Court,  Oakley,  Ch.  J. — We  will  first  examine 
the  question  upon  the  admissibility  of  the  evidence  ruled  out  on 
the  cross-examination  of  Harris. 

The  objection  to  this  evidence  was  taken  and  presented  to 
us,  as  if  the  action  must  fail,  if  fraud  were  proved  ;  and  in  that 
aspect  of  the  matter,  the  decision  at  the  trial  was  right.  But 
it  manifestly  appears  that  the  inquiries  made  of  the  witness 
had  another  object,  viz.,  to  show  that  Harris  was  the  owner  of 
this  demand,  notwithstanding  the  assignment ;  that  the  money, 
if  recovered^  would  belong  to  him ;  and  thus  to  show  an  inter^ 
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est  of  Harris  in  the  demand,  such  as  the  jury  would  regard  in 
estimating  the  weight  of  his  evidence.  He  proved  the  defendr 
ant's  promise  to  pay  the  order,  and  his  credibility  was  very  mar 
terial  to  the  plaintiff's  case.  In  this  view  of  it,  -v^e  think  the 
questions  ought  to  have  been  allowed  by  the  judge.  The 
answers  sought  would  not  have  impeached  the  plaintiff's  title 
to  the  demand,  although  they  might  have  forced  him  to  prove 
it  by  another  witness.  On  this  ground,  there  must  be  a  new 
trial. 

There  was  another  question  argued,  which  must  arise  on  a 
new  trial,  and  it  is  right  that  we  should  express  our  views  upon 
it  at  this  time.  It  is  said  that  the  order  upon  which  the  suit  is 
founded,  is  a  bill  of  exchange,  and  tliat  there  is  no  written  ac- 
ceptance of  the  same. 

On  consideration,  we  have  come  to  the  conclusion  that  this  is 
a  bill  of  exchange.  It  is  an  order  in  writing,  drawn  by  one 
party  on  another,  requesting  the  latter  to  pay  a  certain  sum  of 
money  to  a  third  party,  at  all  events ;  depending  ppon  no  con- 
tingency, and  payable  out  of  no  particular  fund.  It  comes 
within  the  reason  of  the  statute  requiring  a  written  acceptance 
to  charge  the  drawee.  It  is  true  this  order  is  not  negotiable, 
but  that  is  not  necessary  to  make  it  q.  bill  of  exchange. 

New  trial  granted. 


Wyman  v.  Smith. 


Where  a  debtor  remits  money  to  a  third  persoD,  with  directions  to  pay  it  to  his 
creditor,  and  the  latter,  upon  being  informed  of  it,  calls  upon  the  remittee,  who 
then  positively  promises  to  pay  such  money  to  the  creditor,  it  is  a  valid  promise, 
and  will  support  an  action  in  favor  of  the  creditor. 

Snch  a  promise  is  not  a  promise  to  pay  the  debt  of  a  third  person,  and  is  not  there- 
fore within  the  statute  of  frauds.     It  is  a  promise  to  pay  money  which  the  da* 
fendant  had  received  for  the  use  of  the  plainti/f,  and  is  consequently  binding. 
January  94  ;  February  24,  1849. 
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This  was  an  action  of  assumpsit  brought  to  recover  of  the 
defendant  the  amount  of  a  bill  of  clothes,  which  had  been  sold 
by  the  plaintiff,  a  merchant  tailor,  to  Clement  Smith,  a  brother 
of  the  defendant,  on  the  17th  day  of  July,  1844.  The  bill 
amounted  to  $44  75.  The  declaration  contained  the  common 
counts.  The  plea  was  the  general  issue.  The  cause  came  on 
for  trial  before  Sandford,  J.,  and  a  jury,  on  the  13th  of  June, 
1848. 

Upon  the  trial,  the  sale  and  delivery  of  the  goods  to  Clement 
Smith  was  proved.  Two  clerks  in  the  employ  of  the  plaintiff 
testified  to  having  called  several  times  upon  the  defendant  in 
reference  to  the  bill,  in  the  course  of  which  interviews,  the  de- 
fendant adnutted  that  he  had  received  the  money  from  his 
brother,  (who  resided  in  Alexandria,)  with  which  to  pay  the 
bill,  and  that  he  promised  to  pay  it.  This  was  in  the  spring 
of  1846. 

On  the  part  of  the  defence,  it  was  shown  by  Aie  clerk  of  the 
defendant,  that  he  was  present  at  one  of  the  interviews  between 
the  defendant  and  one  of  the  plaintiff 's  clerks,  when  the  de- 
fendant declined  paying  the  bill,  and  said  it  was  not  bis ;  and 
that  he  also  was  present  at  an  interview  between  defendant 
and  the  other  clerk,  but  did  not  hear  defendant  promise  to  pay 
the  bill.    The  witness  also  testified,  that  he  kept  all  accounts 
between  Clement  Smith  and  the  defendant  in  the  year  1846, 
and  that  all  funds  received  from  the  former  were  applied  to  the 
payment  of  drafts  which  the  defendant  had  accepted  for  him ; 
that  Clement  Smith  never  forwarded  money  for  the  payment  of 
this  account,  to  the  knowledge  of  the  witness ;  that  the  accounts 
between  Clement  Smith  and  his  brother  were  generally  about 
square,  but  that  in  May,  1846,  and  up.  to  January,  1847,  there 
was  a  balance  due  to  the  defendant  from  his  brother.    The 
balance  due  to  him  in  May  was  $5000  or  $6000.    The  defend* 
ant  also  read  in  evidence,  a  deposition  of  Clement  Smith,  taken 
under  a  commission,  in  which  he  testified  that  in  the  spring  of 
1846,  he  was  indebted  to  the  defendant,  for  advances  made  for 
him ;  that  on  the  20th  of  May,  he  remitted  to  the  defendant 
$79  85,  and  on  the  4th  of  June,  $44  90,  and  on  the  12th  of 
June,  $100  85,  in  payment  of  part  of  the  balance  due  the  de- 


334  CASES  IN  THE  SUPERIOR  COURT. 

Wyman  v.  Smith. 

Smith  had  remitted  the  money  to  the  defendant  for  the  purpose 
and  with  instructions  to  pay  the  hill,  which  the  defendant  re- 
ceived, and  that  the  defendant  had  thereupon  promised  the 
plaintiff  to  pay  it,  and  had  omitted  so  to  do,  then  the  plaintiff 
was  entitled  to  a  verdict ;  but  if  the  promise  to  pay  the  bill  was 
made  without  any  remittance  of  the  money  for  the  purpose  from 
Clement  Smith,  or  without  having  the  funds  for  the  purpose, 
the  plaintiff  could  not  recover. 

It  is  contended  that  the  finding  of  the  jury  is  so  decidedly 
against  the  weight  of  evidence,  as  to  call  for  our  interference  on 
that  ground.  We  think  not.  The  testimony  of  Bennett  and 
Joseph  Wyman  is  strong  enough  in  support  of  the  verdict,  to 
save  it  from  being  disturbed  on  the  ground  that  it  is  against  the 
weight  of  evidence.  According  to  their  testimony,  the  defend- 
ant admitted  that  he  had  received  the  money  from  Clement 
Smith  to  pay  the  bill ;  that  it  was  not  then  convenient,  but  that 
he  would  pay  it ;  that  he  should  have  paid  the  same  when  he 
had  the  money,  but  that  he  would  pay.  It  is  true  that  Clement 
Smith,  in  answer  to  the  sixth  interrogatory  propounded  to  him, 
says,  that  he  never  remitted  to  the  defendant  any  funds  to  pay 
the  bill  of  the  plaintiff,  or  any  bill  of  his  whatever.  The  jury, 
it  seems,  took  the  defendant  at  his  admission,  as  stated  in  the 
evidence  of  pennett  and  Wyman,  And  we  cannot,  consistently 
with  well  established  rules  on  this  subject,  molest  their  finding, 
merely  because  we  might  possibly  have  come  to  a  different  con- 
clusion, had  we  sat  in  their  stead. 

Was  the  charge  of  the  judge  correct  ?  In  Weston  v.  Barker^ 
12  John.  279,)  Thompson,  J,,  says,  "  If  A.  deliver  money  to  B., 
to  be  paid  over  to  C,  the  latter  may  recover  it  of  B.,  in  an  action 
for  money  had  and  received."  That  case  was  not  as  strong  for 
the  plaintiff  as  the  present.  There,  the  defendant  received  from 
Bo  wen  &  Robbins,  on  the  4th  of  March,  1811,  two  policies  of 
insurance  in  trust,  to  pay  certain  specified  debts,  and  the  balance 
to  be  held  subject  to  their  order.  The  defendant  on  the  same 
day  accepted  the  trust.  On  the  loth  of  the  same  month,  Bowen 
&  Robbins,  being  indebted  to  the  plaintiff,  gave  him  an  order 
on  the  defendant  for  such  balance ;  of  which  notice  was,  about 
the  same  time,  given  to  the  defendant.    The  defendant  after 
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wards  received  the  amount  due  on  the  policies,  and  after  paying 
the  demands  specified  in  the  declaration  of  trust,  held  in  his 
hands  a  balance,  for  which  the  suit  Was  brought ;  and  it  was 
held,  that  the  plaintiff  might  maintain  an  action  for  money  had 
and  received  to  recover  such  balance.  There  was  not,  (as  in 
this  case,)  an  express  promise  to  pay  the  money  to  the  plaintiff; 
and  this,  with  Spencer,  J.,  who  delivered  a  dissenting  opinion, 
seemed  a  conclusive  circumstance  against  the  plaintiff. 

The  defendant  contends,  that  this  is  a  promise  to  pay  the 
debt  of  a  third  person  ;  and  that,  not  being  in  writing,  it  is  void; 
We  regard  it,  not  as  a  promise  to  pay  the  debt  of  a  third  person, 
but  as  a  promise  to  pay  money  which  the  defendant  had  re- 
ceived for  the  use  of  the  plaintiff,  and  therefore  binding.  In 
Berly  v.  Taylor^  (5  Hill,  577,)  Cowen,  J.,  asks,  "  Was  there 
ever  a  doubt  contained  in  any  case,  that  where  money  was 
handed  to  B.  for  the  use  of  C,  the  latter  may  have  an  action 
for  it,  especially  \^hen  he  consents  to  the  trust?"  Again,  at 
page  S85,  he  puts  the  following  case  :  "  A  man  receives  money 
from  A.,  with  directions  to  pay  it  over  to  B. ;  is  it  possible,  that 
his  converting  the  money  to  his  own  use  before  B.  demands  it, 
shall  defeat  the  claim  of  the  latter  ?" 

The  case  of  Brind  v.  Hampshire^  (1  Mees.  ifc  Wels.  365,) 
has  been  pressed  upon  us  by  the  defendant's  counsel.    That 
^as  an  action  of  trover  for  a  foreign  bill  of  exchange,  drawn  at 
Honduras.    A.,  a  resident  abroad,  remitted  the  bill  to  B.,  his 
agent  in  England,  dVawn  by  A.  and  specially  indorsed  by  him 
to  the  plaintiff,  with  whom  his  children  were  at  school,  in  pay- 
ment of  the  plaintiff's  account  for  their  board  and  education. 
B.,  the  defendant,  got  the  bill  accepted  by  the  drawee,  and  sent 
a  letter  by  post  to  the  plaintiff,  stating  that  he  had  received  a 
commission  from  A.  to  pay  her  some  money,  on  account  of  his 
children,  and  desired  to  be  informed  when  and  how  it  should 
be  delivered.    While  the  bill  was  in  the  defendant's  hands,  he 
received  directions  from  A.  to  keep  it,  and  the  proceeds  in  his 
bands,  and  to  have  a  fair  investigation  into  the  plaintiff's  ac- 
counts, and  after  such  investigation,  to  pay  her  what  might  be 
due  to  her.    No  such  investigation  took  place,  and  B.  detained 
the  bill.    It  was  held,  that  the  plaintiff  could  not  recover  in  an 
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action  of  trover.    That  case  turned  upon  a  principle  which  haa 
no  application  to  the  present.    There^  the  remitter  of  the'  bill, 
before  it  was  handed  over  ta  the  plaintiff,  countermanded  the 
order  to  deliver  it  to  her }  and  the  conrt  heMj  th^t  the  direction 
to  hand  over  the  bill  to  the  pladntiff  remained  eountermandabie 
by  the  remitter,  until  it  was  ex^cuted^  either  by  the  actual  de* 
livery  of  the  chattel  or  money  to  the  remittee,  or  by  some'  bind- 
ing engagement  entered  into  between  the  agent  and  the  remittee, 
which  gave  the  latter  a  right  of  action  against  the  form^.   The 
defendant  then  was  regarded  as-  the  agent  of  the  remitter  of  die 
bill,  and  had  done  nothing  except  to  write  to  the  plaintiff  on  the 
receipt  of  the  bill,  that  he  had  received  it,  stating  the  purpose 
for  which  it  had  been  remitted  to  him.    If  the  defendant  had 
collected  the  amount  of  the  bill  from  the  acceptor/  had  never 
received  any  countermand  from  thOi  remitter,  and,  after  the 
receipt  of  the  money,  had  promised  the  plaintiff  to  pay  to  her 
the  amount  so  received  by  him  for  her  purposes ;  and  if  the 
plaintiff  had  then  brought  her  action  for  money  had  and  re- 
ceived, instead  of  trover,  there  would  have  been  a  most  decided 
similitude  between  that  case  and  the  present  ^  and  then,  to  use 
the  language  of  Parke,  Baron,  in  that  case,  ^^  There  would  have 
been  a  binding  engagement  between  the  agent  antl  the  remittee, 
which  gives  the  latter  a  right  of  action  against  the  former." 
This  indispensable  engagement  was  there  wanting. 

In  Wmiams  v.  Everett,  (14  East,  682,)  there  was  no  assent 
on  the  part  of  the  defendant  to  hold  the  money  for  the  purposes 
mentioned  in  the  letter  accompanying  the  remittance,  but,  on 
the  contrary,  an  express  refusal  to  do  so.  A  privity  must  be 
established  between:  the  plaintiff  and  defendant,  as  to  the  sub« 
ject  of  the  demand — an  assent  to  execute  the  trust  which  the 
remitter  has  confided  to  the  remittee ;  and  this  assent  must  be 
an  express  or  implied  promise  to  the  person  to  whom  the  money 
ia  to  be  paid ;  and  if  the  remittee,  after  receiving  the  money,  (it 
never  having  been  recalled  by  the  remitter,)  promises  the  person 
for  whose  purpose  he  received  it,  that  he  will  pay  it  over  to 
him,  we  cannot  but  regard  it  as  a  valid  promise,  and  one  sanc- 
tioned by  the  best  of  considerations. 

bk  Seaman  v.  WkUnesf^  (24  Wend.  260,)  there  was  no  promuw 
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on  the  part  of  the  defendant  to  pay  the  plaintiff  the  proceeds  of 
the  draft  which  he  had  received  for  that  purpose,  and  therefore^ 
as  Justice  Nelson  says,  '<  It  was,  at  most,  an  attempt  by  a  cred- 
itor to  seize  upon  a  fund  placed  by  his  debtor  in  the  hands  of  a 
third  person,  with  directions  to  apply  it  to  the  payment  of  a 
debt,  without  any  communication  with  the  creditor  or  under- 
standing between  them  to  that  effect."  Here,  on  the  contrary, 
there  was  a  communication  between  the  defendant  and  the 
creditor,  and  an  express  promise  from  the  former  to  the  latter, 
and  therefore  it  comes  within  the  view  of  the  same  judge,  when 
he  says,  ''  That  in  all  cases,  the  principle  on  which  the  action 
must  be  maintained,  if  at  all,  is  that  the  fund  had  been  appro- 
priated by  an  understanding  between  the  debtor  and  creditor, 
assented  to  by  the  defendant ;  or  by  an  express  undertaking  of 
the  defendant  with  the  creditor,  at  the  request  of  the  debtor,  or 
both."  But  in  Seaman  v.  Whitney^  the  debtor  was  the  deposi- 
tor of  the  fund,  for  which  the  suit  was  brought.  He  placed  the 
funds  in  the  hands  of  an  agent,  and  subsequently  withdrew 
them  ;  and  in  this  essential  particular,  that  case  is  also  different 
from  the  present. 

On  the  whole,  we  conclude  that  where  a  debtor  remits  money 
to  a  third  person,  with  a  direction  to  pay  it  to  his  creditor,  and 
the  latter,  upon  being  informed  of  it,  calls  upon  the  remittee, 
who  then  positively  promises  to  pay  such  money  to  the  creditor, 
it  is  a  valid  promise.  From  and  after  such  promise,  the  rela- 
tions of  the  parties  are  changed.  The  remittee  ceases  to  be  the 
mere  agent  of*  the  remitter,  liable  to  have  the  fund  withdrawn 
from  his  hands  by  the  countermand  of  the  latter.  Thenceforth, 
he  is  the  depositary  o^he  creditor's  money,  holding  it  for  his 
use,  and  liable  to  him  for  it.(a) 

The  motion  for  a  new  trial  must  be  denied. 


(a)  In  The  Delaware  and  Hudwn  Canal  Co.  v.  The  Weeicheeter  County  Bank, 
(4  Oenio,  97,)  it  waa  decided,  that  an  action  might  be  maintained  on  a  promise 
made  upon  a  valid  consideration  by  the  defendant  to  a  third  person  •  for  the  benefit 
of  the  plaintiff,  though  the  plaintiff  himself  was  not  privy  to  the  consideration. 
Thnsy  where  6.  &  S.,  being  indebted  to  the  plaintiffs,  placed  a  bill  of  exchange  in 
the  hands  of  the  defendants  for  collection,  who,  upon  consideration  thereof,  under- 
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Lay  Grab  v>  Peterson  and  Wife. 

The  declarations  or  admiiiiona  of  the  wife,  are  not  competent  testimony  to 
a  suit  againit  husband  and  wife,  for  the  debt  of  the  wife  while  sole. 

Though  the  cause  of  action  spring  from  the  wife's  act  or  right,  her  statements  n- 
specting  it  are  inadmissible  in  a  snit  against  the  husband  or  affecting  his  ri^ta, 
except  where  she  acts  as  his  agent,  and  then  they  are  governed  by  the  prinei- 
ples  applicable  to  agents. 
Feb.  9th ;  Feb.  34th,  1849. 

Appeal  from  an  assistant  justice's  court  Lay  Grae  sued 
Peterson  and  wife  for  money  lent  to  the  latter  while  sole.  The 
only  evidence  in  support  of  his  claim,  was  the  admission  of  the 
fact  by  the  wife,  after  her  marriage.  The  defendants  objected 
to  the  evidence,  but  it  was  received  by  the  court,  and  a  judg- 
ment thereupon  rendered  in  favor  of  the  plaintiff.  The  de- 
fendants appealed. 

J.  A.  Ruthven^  for  the  appellants,  cited  1  Halsted's  R.  366 ; 
6  T.  R.  680 ;  3  Ves.  &  B.  165 ;  7  T.  R.  112;  2  Nott  &  M^Cord, 
374;  2  Dana,  303;  2  Alabama,  339;  8  Porter,  351 ;  3  Iredell, 
27;  16  Vermont,  560. 

E.  C  Delavan  and  A>  TTiompson^  for  the  respondent,  cited 
10  John.  47,v7  T.  R.  350 ;  1  Campb.  189  ;  9  Wend.  238 ;  13 
Wend.  273 ;  9  John.  112 ;  1  Cowen  &  HilPs  Notes  to  Phill.  Ev. 
86,  and  cases  cited. 

By  the  Court.  Sandford,  J. — ^ThiJ^int  does  not  appear 
to  have  been  decided  in  this  state,  but  there  is  no  doubt  about 
it  in  principle.  The  action  is  really  against  the  husband,  and 
the  wife's  statements  are  no  more  evidence  against  him  than 
are  those  of  a  stranger.    Where  a  wife  acts  as  agent  of  her 


took  to  collect  it,  to  pay  the  amount  when  collected  to  the  plaintiffii  in 

of  their  debt  againat  G.  &  S.,  and  the  defendanta  had  collected  the  bill ;  it 

held,  that  the  pUintifi  oonkl  maintain  an  aotkn  agninat  them  on  thai  pranuN. 
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Erwin  V.  Smaller. 

A  wife  cannot  be  compelled  to  appear  and  be  examined  as  a  witnem  in  a  rait 

against  her  husband. 
The  code  of  procedare  allowing  a  party  to  call  the  adverse  party  as  a  witnesii  has 

not  affected  this  principle,  which  proceeds  not  on  the  ground  of  interest  in  the 

suit,  but  on  the  ground  of  its  leading  to  the  interruption  of  domestic  hannony 

and  confidence. 

Feb.  17  ;  Feb.  24, 1849. 

Appeal  from  an  assistant  justice's  courts  where  Erwin  sued 
Smaller  for  money  lent  to  his  wife.  At  the  trial,  Erwin  called 
the  wife  of  Smaller  as  a  witness,  who  was  objected  to  by  S.  as 
incompetent,  and  she  refused  to  be  sworn.  •  Erwin  then  moved 
to  strike  out  S.'s  defence.  The  justice  decided  that  she  could 
not  be  compelled  to  testify  against  her  husband ;  denied  the 
motion  to  strike  out,  and  gave  judgment  in  favor  of  Smaller. 


7.  H,  Ehle^  for  the  appellant,  cited  the  Code  of  Procedure, 
i  344,  347,  351. 

G?,  Defandorf,  for  the  respondent. 

By  the  Court.    Oakley,  Ch.  J. — ^The  only  point  in  the 
case  is,  whether  a  wife  can  be  compelled  to  appear  and  be  ex- 
amined as  a  witness  against  her  husband.    We  are  clear  thai 
husband  and  wife  cannot  be  witnesses  either  for  or  against  each 
other,  on  grounds  of  public  policy  appertaining  to  the  domestic 
relations.    The  objection  does  not  arise  from  interest  in  the 
event  of  the  suit ;  but  from  the  interruption  which  the  allow- 
ance of  such  a  practice  would  produce  in  the  domestic  harmony 
of  the  parties,  and  in  that  confidence  which  ought  to  exist  in 
the  marriage  relation.    The  justice  was  clearly  right,  and  the 
judgment  must  be  affirmed.(a) 


(a)  See  BwrtU  ▼.  BuU,  3  £and.  Ch.  R.  15. 
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The  corporation  of  the  city  of  New  York,  under  the  statute!  regulating  the  mak- 
ing of  Mwere,  paving  the  itreete,  &c.,  may  execute  the  work  at  its  own  ex- 
peme,  and  then  make  an  aasenment  of  the  expense  upon  the  property  benefit- 
ed, for  the  first  time  after  the  work  is  completed. 

The  circumstance,  that  the  street  commissioner  in  contracting  for  the  making  of  a 
sewer,  stipulates  with  the  contractor  that  he  shall  not  receive  payment  until  the 
assessment  laid  for  the  purpose  shall  be  collected,  does  not  afilect  the  power  of 
the  corporation  to  make  the  assessment  after  the  sewer  is  completed. 

The  election  of  the  corporation  as  to  making  an  estimate  and  assessment  first,  and 
making  the  sewer  afterwards,  or  first  making  the  sewer,  and  then  laying  the  as- 
sessment, is  determined  by  actually  proceeding  to  execute  the  work  before  mak- 
ing an  assessment. 

The  corporate  liability  to  pay  the  contract  price,  is,  in  such  case,  incurred  to  the 
contractor. 

The  statutes  do  not  authorize  the  collection  of  such  an  assessment  from  an  oc- 
capant  of  premises  benefited,  who  has  not  been  assessed  as  such  occupant  by 
name. 

The  authority  to  the  corporation  to  appoint  a  person  to  receive  the  assessments, 
and  if  not  paid,  to  levy  the  same  by  a  distress  warrant,  is  a  plain  authority  to 
issae  the  warrant  to  the  collector  appointed  to  receive  them. 

Where  a  collector,  by  virtue  of  an  assessment  warrant,  levied  upon  the  goods  of  a 
person  not  named  in  the  wsrrant  nor  liable  to  pay  the  assessment,  threatened  to 
remove  the  goods,  and  gave  him  notice  he  would  sell  on  a  day  specified,  if  he 
did  not  previously  pay ;  it  was  htld^  that  payment  made  when  the  collector  was 
about  to  remove  the  goods  for  sale,  was  not  voluntarily  made,  and  that  the  col- 
lector was  liable  in  trespass. 
Feb.  12th  ;  Feb.  24tb,  1849. 


This  was  an  action  of  trover,  for  an  iron  safe  and  other  arti- 
cles of  office  furniture.  At  the  trial  on  the  4th  of  January, 
1849,  the  following  facts  appeared. 

The  defendant  on  the  22d  of  May,  1848,  levied  on  the  goods 
in  question  in  possession  of  the  plaintiff,  at  his  office,  in  the 
building  No.  4,  South  William-street,  in  the  city  of  New  York. 
He  gave  written  notice  that  he  had  levied,  and  would  sell  on 
the  1st  of  June,  unless  the  amount  demanded  was  previously 
paid  with  costs.  On  the  31st  May,  he  went  to  remove  the  pro- 
perty, and  as  he  was  about  to  remove  it,  the  plaintiff  paid  him  the 
amountclainiadand  costs,  to  prevent  thesale  of  the  property.  The 
levy  was  made  by  virtueof  a  warrant  issued  to  the  defendant,  dated 
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April  19th,  1848,  under  the  hands  and  seals  of  the  mayor  and 
four  aldermen  of  the  city  of  New  York,  commanding  him  to 
dnmand  and  receive  from  the  several  persons  named  in  the  an- 
nexed list,  or  return,  or  who  may  occupy  the  premises,  the  sums 
of  money  set  opposite  their  names ;  being  the  money  assessed 
to  them,  for  building  a  sewer  in  South  William-street,  to  the 
sewer  in  Broad-street,  which  sum  they  have  neglected  or  re- 
fused to  pay,  together  with  the  interest  and  expenses  thereon. 
And  upon  neglect  or  refusal  of  payment,  the  warrant  authorized 
and  required  him  to  levy  these  sums  of  money  with  interest 
and  expenses,  by  distress  and  sale,  of  the  goods  and  chattels  of 
the  persons  so  assessed,  and  named  in  the  annexed  list :  or  those 
who  may  occupy  the  premises,  and  neglecting  or  refusing  to 
pay  the  same ;  returning  the  overplus  money  (if  any  there 
should  be)  after  deducting  the  sum  or  sums  so  assessed,  with 
such  interest  and  expenses,  and  the  charges  of  distress  and  sale 
to  the  person,  so  assessed,  or  to  his  or  their  legal  representatives. 

It  further  appeared  that  an  ordinance  of  the  corporation  of 
the  city  of  New  York,  wsis  enacted  August  6th,  1847,  that  a 
sewer  be  constructed  in  South  William-street,  from  the  sewer 
in  Broad-street  to  William-street,  under  such  directions  as  shall 
be  given  to  the  street  commissioner,  and  one  of  the  city  survey- 
ors. And  that  three  persons  named  be,  and  they  were  thereby 
appointed  to  make  an  estimate  of  the  expense  of  conforming  to 
the  provisions  of  the  ordinance,  to  make  a  just  and  equitable 
assessment  thereof  among  the  owners  or  occupants  of  all  the 
houses  and  lots  intended  to  be  benefited  thereby,  in  proportion 
as  nearly  as  might  be,  to  the  advantage  which  each  might  be 
deemed  to  acquire. 

The  street  commissioner  thereupon  entered  into  a  contract  on 
behalf  of  the  corporation,  for  the  construction  of  the  sewer, 
dated  October  7,  1847,  by  which  it  was  to  be  completed  by  the 
7th  day  of  November  ensuing  ;  and  it  was  stipulated  that  the 
contractor  should  not  be  entitled  to  demand  or  receive  payment 
for  any  portion  of  the  work  or  materials  for  the  sewer,  until  the 
money  should  be  collected  on  the  assessment  to  be  laid  lor  that 
purpose. 

The  assessors  took  their  oath  as  such  on  the  17th  of  Decem- 
ber,  1847*    Their  estimate  and  assessment  were  made  subse^ 
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quently,  and  was  confirmed  by  the  two  boards  of  the  common 
council,  Feb.  1,  and  approved  by  the  mayor,  Feb.  2, 1848.  It 
was  in  the  form  of  an  estimate  of  the  expense,  specifying  can- 
iractj  surveyings  inspecting,  coUeciing  and  cuivertising^  with 
a  gross  sum  inserted  against  each  head,  and  thereupon  assess* 
ing  the  same  on  the  property  benefited.  The  store  and  lot  No. 
4  South  William-street,  were  assessed  in  these  words :  — '^  De- 
scription of  property,  store  and  lot ;  Map  No.,  13 ;  Ward  No., 
1614 ;  Owner,  J.  Brown ;  Occupant,  E.  L.  Bolles ;  Feet  front, 
18  f.  6  in. ;  Area  square,  966—^77  88." 

From  the  inspector's  certificate,  it  appeared  the  work  was 
completed  on  or  before  the  24th  Dec.  1847. 

The  estimate  and  assessment  were  made  by  taking  the  con- 
tract price  and  the  expenses  incurred.  The  course  of  the  street 
commissioner,  under  such  an  ordinance  is,  first,  to  advertise  for 
proposals  to  build  the  sewer.  These  are  examined  by  him  with 
the  committee  of  the  common  council  on  roads,  &c.,  and  the 
contract  given  to  the  lowest  responsible  bidder.  Then  the  con- 
tract is  made  out,  and  signed  by  the  street  commissioner  and 
the  contractor, 'in  conformity  to  the  proposal.  The  assessment 
on  lot  No.  4,  South  William-street  was  regularly  demanded  of 
the  agent  of  the  owner  before  the  warrant  issued,  and  from  the 
plaintiff  before  the  levy. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court. 

JR,  Mott  and  /  E.  Cory  for  the  plaintiff. 

Willis  HaUy  (Corporation  Counsel,)  for  the  defendant. 

By  the  Court.  Sandford,  J. — The  principal  point  in- 
YoWed  in  the  decision  of  this  case,  is  the  validity  of  an  assess- 
ment for  building  a  sewer,  made  for  the  first  time,  after  the 
completion  of  the  work.  It  is  contended  by  the  plaintiff,  that 
the  assessment,  for  the  payment  of  which  his  property  was 
seized  by  the  collector,  was  invalid,  because  it  was  not  made 
before  the  sewer  in  question  was  constructed,  and  before  any 
contract  was  made  for  its  execution. 
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The  general  principles  on  which  the  plaintiff  relies,  arc  well 
settled  and  indisputable.  The  authority  for  making  and  col- 
lecting the  assessment,  is  to  be  proved,  and  cannot  be  presumed 
or  intended ;  and  each  step  in  the  process,  must  be  shown  to 
have  been  regular,  and  conformable  to  the  statute  conferring  the 
power.  The  grant  of  power  under  which  sewers  are  made, 
streets  are  regulated  and  paved,  and  many  other  improvements 
are  effected,  which  are  indispensable  to  the  comfort  and  health 
of  a  great  city,  is  to  be  found  in  the  act  of  1813,  entitled,  "  An 
Act  to  reduce  several  laws  relating  particularly  to  the  city  of 
New  York,  into  one  act,"  (2  Rev.  Laws,  342,  407.)  The  one 
hundred  and  seventy-fifth  section,  in  substance  enacts,  that  the 
corporation  of  the  city  may  cause  common  sewers,  &c.,  to  be 
made  in  any  part  of  the  city,  and  may  cause  estimatos  of  the 
expense  of  conforming  to  their  regulation  for  making  such 
sewers,  to  be  made  and  a  just  and  equitable  assessment  thereof 
among  the  owners  or  occupants  of  all  the  houses  and  lots  in- 
tended to  be  benefited  thereby,  in  proportion  to  the  advantage 
which  each  shall  be  deemed  to  acquire. 

The  corporation  is  to  appoint  suitable  persons  to  make  every 
such  estimate  and  assessment,  who  are  to  make  the  same  after 
being  duly  sworn,  and  certify  the  same  to  the  common  council, 
and  being  ratified,  the  assessment  becomes  conclusive  upon  the 
owners  and  occupants,  and  a  lien  on  the  lots  assessed.  The 
common  council  is  further  authorized  to  appoint  a  person  to 
receive  the  same,  and  the  owners  or  occupants  are  declared 
liable  to  pay  their  respective  assessments  to  him ;  and  in  de- 
fault of  pajrment,  a  warrant  issues,  to  levy  the  same  by  distress 
and  sale  of  the  goods  of  such  owners  or  occupants.  The  sec- 
tion provides,  that  the  money  when  paid  or  recovered,  "shall  be 
applied  towards  making  such  sewers,  d&c." 

The  next  section  of  the  act,  (§  176,)  authorizes  the  corporation 
if  it  appear  on  the  completion  of  the  sewer  or  other  work  di- 
rected to  be  made,  that  a  greater  sum  of  money  had  been  ex- 
pended in  making  the  work  than  the  sum  estimated  and  col- 
lected, as  before  provided  ;  to  cause  a  further  assessment  equal 
to  the  excess,  to  be  made  and  collected  in  the  same  manner. 
And  if  the  sum  actually  expended,  prove  to  be  less  than  the 
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sum  estimated  .and  collected.;  the  surplus  is  to  be  returned  to 
|he  persons  fiom  whom  it  was  colleeted. 

The  defendant  relies  upon  the  inference  derived  from  these 
two  sections,  together  with  the  first  section  4»f  the  act  of  May 
14th,  1841,  amending  the  act  of  1840,  relatife  to  the  collection 
of  assessments,  )fec.,  in  this  city.  (Laws  of  1841,  ch.  171,  page 
143.)  As  to  the  lattei^  it  does  not  appear  to  us  to  throw  axgr 
light  on  the  question,  whether  the  assessment  ought  to  be  made 
before  or  after  the  completion  of  the  work. 

Its  scope  and  object  are,  to  enable  persons  assessed  to  induce 
the  assessors  to  mitigate  or  take  off  their  assessment,  not  to  op- 
pose and  defeat  the  construction  of  the  work  for  which  the 
burthen  is  imposed.  This  is^hown  by<what  ensues  after  the 
objections  are  presented.  The  assessors  either  alter  their  as- 
sessment,  and  then  all  the  effect  and  end  of  the  statute  direct* 
ing  notice  is  accomplished,  or  they  decline  to  alter  it,  in  which 
event  they  are  to  present  the  objections  with  their  assessment 
to  the  common  council,  for  their  action.  If  ithe  common  coun- 
cil confirm  it,  that  is  the  end  ^  .the  matter.  If  the  assessors 
alter  the  assessment  so  as  to  meet  the  views  of  the  persons. ob- 
jecting, the  altered  assessment  is  prssented  to  the  common 
council  without  the  objections,  and  is  confirmed  as  a  matter  of 
course*. 

Again,  the  ordinance  directing  these  improvements,  is  enacted 
and  becomes  a  law,  before  any  step  can  be  taken  under  the 
176th  section  towards  making  the  estimate  and  assessment. 
Whatever  may  be  the  result  of  the  assessment,  the  work  itself 
is  to  be  executed,  unless  the  ordinance  be  rcqiealed,  or  the  mu- 
nicipal authorities  take  it  upon  themselves  to  nullify  it  If  one 
assessment,  on  being  presented  for  confirmation,  be  returned  ito 
the  assessors  for  correction  by  the  common  council,  it  is  their 
duty  to  make  another ;  and  to  proceed  untirone  be  made,  whicfh 
Che  common  council  will  confirm. 

The  notice  under  the  act  of  1841,  it  is  therefore  ^uite  obvious, 
was  not  intended  to  elicit  objections  to  a  proposed  improvement 
or  public  w<Nrk.    We  understand,  that  in  addition  lo  the  officia 
publication  of  the  proceedings  of  each  board  of  the  common 
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council,  a  very  reasonable  opportunity  is  in  practice  presented 
for  interposing  such  objections,  by  the  notices  published  by  the 
street  commissioner,  giving  information  of  the  application  to 
the  common  council  for  the  construction  of  all  public  works  of 
this  description,  pursuant  to  the  seventeenth  section  of  the  city 
ordinance  regulating  his  department. 

if  any  person  interested  wish  to  oppose  the  making  of  the 
improvement,  his  course  is  to  satisfy  the  board  before  which  it 
is  pending,  or  the  committee  to  which  it  is  referred,  that  the  ex- 
pense of  the  undertaking  will  exceed  its  benefit ;  or  present 
such  other  reason  as  he  may  have  for  his  objection.  The  board 
or  the  committee,  if  there  be  any  doubt,  may  direct  an  estimate 
to  be  made,  or  resort  to  any  other  measure  for  their  informa- 
tion ;  but  all  this,  to  be  effectual,  should  precede  the  ordinance. 

To  return  to  the  act  of  1813,  it  is  a  direct  inference  from  the 
provisions  stated,  that  the  estimate  and  assessment  for  a  sewer 
should  be  made  before  entering  upon  its  constructiou,  although 
the  advantage  of  such  a  proceeding  may  not  be  quite  so  appa- 
rent ;  and  if  there  was  no  other  enactment  on  the  subject,  it 
would  remain  to  inquire  how  the  omission  affects  the  validity 
of  the  assessment. 

We  are  referred  by  the  defendant's  counsel  to  the  two  hund- 
red and  ^seventieth  section  of  the  same  act,  which  authorizes 
the  Corporation,  in  all  cases  where  they  may  '*  deem  it  neces- 
sary for  the  more  speedy  execution  of  the  said  by-laws  or  .ordi- 
nances, or  any  of  them,  to  cause  all  such  works  as  may  be  ne^ 
cessary  for  any  of  the  purposes  aforesaid,  to  be  executed  and 
done  at  their  own  expense,  on  account  of  the  persons  respec- 
tively upon  whom  the  same  may  be  assessed ;"  and  to  levy  the 
same  by  distress  and  sale  of  the  goods  of  the  owners  or  occu- 
pants of  the  property  assessed,  or  to  recover  the  assessment  by 
action.  The  next  section  makes  the  amount  so  expended  by 
the  Corporation,  an  incumbrance  on  the  houses  and  lots  assessed. 

These  sections  are  found  under  the  head  of  ^^  Additional 
powers  granted  to  the  Corporation^^  commencing  with  section 
266  of  the  act  of  1813.  Section  267  gives  to  the  Corporation 
power  to  make  by-laws  and  ordinances  for  filing,  draining  and 
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regulating  sunken,  damp  or  unwholesome  grounds,  yards  or 
cellars ;  for  filling  water  lots  on  the  river  fronts,  and  for  making 
bulkheads  and  filling  slips,  and  the  like.  The  369th  section  au« 
thorizes  the  Corporation  to  cause  the  expense  of  such  wo(rk»  to 
be  estimated  and  assessed  in  the  s&me  manner  as  is  directed  in 
that  act  with  respect  to  regulating  the  public  streets. 

It  is  argued  on  the  part  of  the  plaintiffs,  that  sections  270  and 
271,  are  confined  to  the  cases  of  sanatory  regulation,  authorized 
by  the  ]^evious  sections,  where  the  public  health  requires  speedy 
action,  and  do  not  extend  to  arty  other  public  works  or  improre* 
ments. 

As  to  this  argument,  the  authority  is  not  in  terms  so  restricted, 
and  we  are  not  at  liberty  to  assume  that  such  was  the  intention 
of  the  legislature.  The  discretion  to  cause  the  work  to  be  exe- 
cuted at  the  corporate  expense  is  unlimited,  unless  it  is  confined 
by  its  immediate  connection  with  the  267th  section,  to  the  class 
of  works  authorized  by  that  section.  We  need  not  consider  the 
point,  because  the  act  of  February  21st,  1824,  (Laws  of  1824, 
ch.  49,  page  39,)  was  passed  for  the  express  purpose  of  removing 
all  doubt  on  the  subject.  By  the  first  section  of  that  act,  it  is 
enacted,  that  the  two  hundred  and  seventieth  section  shall 
apply  to  all  and  every  law,  ordinance,  order  and  direction, 
which  the  corporation  is  authorized  to  make,  under  and  by 
virtue  of  the  general  act  of  1813,  or  of  any  other  act  of  the 
legislature.  That  section  271  shall  in  like  manner  apply  thereto, 
and  the  assessments  for  the  expense  of  the  work  ordered  to  be 
executed,  may  be  made  as  directed  in  the  175th  section  of  the 
same  act,  and  may  be  enforced  as  is  mentioned  in  the  act  of 
1824. 

The  effect  of  these  several  statutory  provisions,  is  to  authorize 
the  corporation,  whenever  an  ordinance  has  been  adopted  for 
the  construction  of  a  sewer,  or  similar  public  work,  to  pursue 
either  of  two  courses. 

First,  they  may  have  an  estimate  and Jassessment  of  the  prob- 
able expense  made,  confirmed  and  collected;  and  then  proceed 
to  the  •execution  of  the  work.  Or,  second,  they  may  execute 
the  work  at  their  own  expense,  and  afteir  itscompletion  and  the 
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actual  cost  is  ascertaiaed,  they  may  assess  the  same  with  the 
eharges,  upon  the  houses  and  lots  beoefited,  and  collect  sHch 
assessments  as  before. 

In^  feference  to  the  first  mode,  as  no  preliminary  estimate 
made  in  good  faith,  will,  in  one  instance  out  of  twenty,  cone- 
spond  precisely  with  the  result  of  the  actual  expenditure,  in 
nineteen  cases  out  of  twenty,  there  wiU  have  to  be  either  a 
second  assessment  made  and  collected  to  supply  the  deficiency; 
or  a  sui|ilns  wilP  have  to  be  returned  to  the  parties  assessed. 
The  corporation  would  never  undertake  the  burthen  of  seeking 
out  such  parties^  to  refund  their  proportions ;  many  of  them 
would  nerer  hear  of  the  surplus ;  the  rights  of  others  would  be 
transmitted  by  death,  insolvency  or  assignment,  so  as  to  make 
the  collection  of  their  proportions  difficult  or  embarrassing ;  and 
the  practical  effect  of  the  system  would  be,  that  all  the  original 
estimates  would  be  with  a  wide  margin  to  cover  contingencies, 
and  in  order  to  avoid  a  second  assessment,  a  surjAus  would  be 
collected  almost  invariably,  and  a  large  portion  of  it  would 
remain  in  the  city  treasury^  either  uncalled  for,  or  the  occasion 
of  perplexing  claims. 

Such,  it  appears  to'us,  will  be  the  legitimate  consequence  (rf* 
pursuing  the  mode  derived  by  inference  from  sections  175  and 
176  of  the  act  of  1819.  The  other  mode,  in  terms,  requires  the 
corporation  to  execute  the  work  at  their  own  expense  in  the 
first  instance.  No  greater  liability  is  incurred  in  the  one  mode 
than  in  the  other.  In  both,  the  corporation  is  to  be  fully  indem- 
nified by  the  assessment.  The  difference  is,  that  in  theory,  the 
money  in  the  one  case  is  collected  and  in  hand,  before  the  occa- 
sion for  disbursing  it  arises ;  while  in  the  other  case,  the  corpo- 
ration advances  the  entire  expenditure,  and  is  subsequently  re- 
imbursed. 

In  its  actual  working,  the  former  mode  would  be  difficult,  if 
not  impracticable;  giving  to  the  plaintiff's  argument  its  full 
weight,  and  assuming  that  all  the  assessment  must  be  ^paid 
or  recoveredj^  before  the  work  can  even  be  contracted.  In  most 
of  the  city  improvements  falling  within  the  175th  section,  the  as- 
sessments are  in  part  imposed  on  vacant  lots.  These,  in  many 
instances,  (w^e  might  safely  say^  ki  most  instances,)  cannot  be 
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collected  of  the  owner  personally^  The  only  remedy  is  to  col* 
lect  them  by  the  slow  process  of  a  sale  of  the  lands  assessed 
under  the  statute ;  and  in  the  meantime  the  improvement, 
which  has  been  ordered  because  of  its  present  necessity,  is  de- 
ferred for  an  indefinite  period. 

We  have  traced  these  consequences  of  the  two  different 
modes  of  procedure  permitted  to  the  corporation,  not  because 
the  inconveniences  of  the  one,  or  the  advantages  of  the  other, 
can  bend  or  control  the  statute,  or  authorize  us  to  infer  a  power 
not  definitely  granted ;  but  because  they  exhibit  the  object  of 
the  legislature  in  the  passage  of  the  act  of  1824,  and  warrant 
us  in  giving  a  fair  and  liberal  construction  to  its  provisions. 

Much  stress  was  laid  upon  the  necessity  and  importance  of 
an  estimate,  as  distinguished  from  the  assessment.  We  have 
seen  that  the  importance  of  the  estimate,  properly  so  called, 
precedes  the  passage  of  the  law  or  ordinance.  After  the  work 
is  decreed  to  be  made,  the  assessment  making  a  just  apportion* 
ment  of  the  burthen,  becomes  the  only  material  point  of  interest 
to  the  parties  concerned. 

There  is  no  force  in  the  plaintiff's  argument  that  section  270 
of  the  act  of  1813,  merely  changes  the  time  of  collecting  the 
money,  and  does  not  refer  to  the  time  when  the  assessment 
shall  be  made.  If  we  were  to  construe  that  section  by  itself, 
we  could  not  hold  that  it  required  a  conjectural  assessment  to 
be  made  before  entering  upon  the  work,  which  was  not  to  be 
collected  until  the  work  wao  completed  and  the  expenses  all 
paid.  The  act  of  1824  is,  however,  perfectly  clear  on  this 
point  It  is  not  the  estimated  cost,  but  the  expense  actually 
incurred  with  the  interest,  which  is  to  be  assessed  on  the  owners 
or  occupants. 

Next,  it  is  urged  that  in  the  case  at  bar,  the  corporation  has 
manifested  no  intention  to  proceed  under  the  270th  section,  and 
the  act  of  1824.  On  the  contrary,  it  is  said,  that  instead  of 
having  the  sewer  constructed  at  their  own  expense,  they  ex- 
pressly stipulated  that  the  contractor  should  not  receive  any 
payment  until  the  money  should  be  collected  on  the  assessment 
laid  for  that  purpose. 

Ist  As  to  ibe  intention  manifested.    The  ordinance  in  qua*^ 
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tion  requires  the  constructioQ  of  the  sewer  under  the  dkeeiioDS 
of  the  street  commissioner  and  que  of  the  city  surveyorsy  and 
appoints  the  street  commissioner  and  two  others  to  make  the 
estimate  and  assessment.  It  is  not  questioned  that  it  is  the 
duty  and  the  province  of  the  street  commissioner,  to  nmke  all 
contracts  for  the  construction  of  sewers ;  and  he  made  the  con- 
tract in  this  case.  Thus,  he  and  the  assessors  were  clothed 
with  all  the  discretion  which  could  be  exercised  by  the  corpo- 
ration, in  adopting  the  one  or  the  other  of  the  modes  for  making 
the  assessment  which  we  have  considered.  They  adopted  the 
course  of  building  the  sewer  first,  and  making  the  assessment 
after  it  was  completed. 

The  common  council  confirmed  the  assessment,  and  thereby 
ratified  what  had  been  done.  Hence,  there  is  no  doubt  as  to 
the  intention  of  the  corporation,  to  pursue  the  authority  con- 
ferred by  section  270  of  the  act  of  1813,  in  connection  with  the 
act  of  1824. 

2d.  But  it  is  saidy  they  have  not  constructed  the  sewer  at 
their  own  expense ;  which  means,  they  have  so  contracted  as 
to  avoid  advancing  the  money ;  and  it  is  alleged  that  the  ne- 
cessary effect  has  been  to  enhance  the  cost  of  the  work.  This 
may  be,  and  probably  is,  the  effect  in  some  small  degree,  al* 
though  we  have  no  proof  of  it ;  and  the  enhanced  expense  we 
suppose,  is  not  much  greater  than  a  second  assessment  would 
occasion.  The  same  consequence  would  ensue  from  another 
and  legal  course,  which  we  will  presently  mention ;  and  the 
argument  ab  inconvenienti,  is  neither  very  forcible,  nor  peculiar 
to  the  obnoxious  proceeding.  We  ought  also  to  observe  that 
the  work  was  advertised,  and  the  proposals  received,  without 
the  qualification  which  appears  in  the  contract. 

Our  view  of  the  matter  is  this.  The  jurisdiction  of  the  cor- 
poration, is  not  to  be  determined  by  the  circumstance  of  actual 
or  constructive  payment.  The  election  to  proceed  in  one  mode 
or  the  other,  is  determined  by  actually  proceeding  to  execute 
the  work  before  making  an  assessment.  The  corporate  liability 
to  pay  the  contract  price  was  in  this  case  incurred  to  the  con- 
tractor. He  had  no  claim  or  demand  against  any  other  person , 
natural  or  artificial.    If  tlie  corporation  should  fail  to  make  an 
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assessment,  and  collect  it  in  a  reasonable  time,  or  if  from  any 
catise,  they  should  proceed  irregularly,  so  as  to  fail  in  making 
a  valid  assessment,  the  contractor  would  be  enabled  to  recover 
the  value  of  his  services,  notwithstanding  the  restriction  in  the 
contract,  upon  his  demanding  payment 

Suppose  the  corporation  had  agreed  to  pay  the  contractor  in 
one  year  after  date,  with  interest  from  the  time  fixed  for  the 
completion  of  the  work ;  would  any  one  doubt  that  an  assess- 
ment could  be  made  and  collected  after  the  work  was  done  ? 
Yet  there  would  be  no  actual  advance  of  money,  and  in  respect 
of  enhanced  cobX,  the  operation  would  be  more  open  to  observa- 
tion than  the  contract  made  in  the  case  before  us. 

This  shows  that  the  time  and  manner  of  defraying  the  ex- 
penses, when  the  corporation  proceed  under  the  270th  section, 
is  not  a  test  of  their  power  to  make  an  assessment.  The  statute 
does  not  restrict  the  corporation  to  any  particular  mode  or  form 
of  liability ;  it  does  not  require  payment  in  cash  during  the 
progress,  or  at  the  completion  of  the  work  ;  and  it  does  not  pre- 
clude the  use  of  the  corporate  credit,  either  in  an  absolute  or  a 
qualified  liability. 

If  there  be  any  undue  or  injurious  latitude  allowed  by  the 
act  to  our  municipality,  the  legislature  must  correct  it.  We 
cannot  find  in  its  supposed  existence,  a  warrant  for  the  narrow 
construction  put  upon  the  270th  section  by  the  plaintiff's  coun- 
sel.  If  the  mode  and  terms  of  payment  adopted,  be  calculated 
to  increase  the  expense,  it  may  furnish  a  reasonable  ground  for 
objecting  before  the  assessors  to  the  imposition  of  the  whole 
amount  upon  the  property  benefited.  But  we  are  satisfied  that 
the  validity  of  the  assessment,  the  power  to  make  any  assess- 
ment,  cannot  depend  upon  the  fact  of  payment  by  the  corpora- 
tion to  the  contractor,  so  long  as  they  have  the  right,  either  to 
assess  and  collect  the  probable  expense  first,  and  then  execute 
the  work,  or  to  execute  it  first  and  assess  and  collect  afterwards. 

If  in  the  former  mode  of  proceeding,  the  corporation  should, 
after  collecting  the  money,  execute  the  work  upon  a  long  credit, 
the  parties  who  have  paid  the  assessment  would  have  no  re- 
dress ;  and  if  a  further  assessment  became  necessary,  the  im- 
provident use  of  the  fimds  first  collected,  would  not  afiect  or 
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impair  its  validity.  And  if  the  latter  mode  be  adopted,  it  suffices 
for  the  parties  interested,  that  an  ordinance  has  directed  the 
construction  of  the  work,  the  work  has  been  completedi  and 
they  are  not  responsible  in  any  mode  to  the  builders. 

It  is  important  to  such  parties,  as  well  as  to  all  who  are  inter- 
ested as  tax  payers  in  the  city  expenditure,  that  sound  discre- 
tion, good  judgment,  and  rigid  economy,  be  exercised  in  con- 
tracts for  the  public  works  and  expenses  of  all  kinds ;  but  the 
disregard  or  omission  of  all  these  qualities,  cannot  affect  the 
jurisdiction  of  the  corporation  to  impose  and  collect  the  taxes 
and  assessments  authorized  by  law  for  defraying  such  expendi- 
tures. 

Each  party  refers  us  to  the  adjudged  cases,  as  sustaining  his 
view  of  the  law  on  this  question.  We  do  not  find  any  reported 
cases  in  which  it  has  been  considered  in  connection  with  the 
act  of  1824. 

In  Elmendorf  v.  The  Maffor,  ^e.,  of  New  York,  (26  Wend. 
093,)  the  application  was  for  the  allowance  of  a  certiorari,  to 
review  certain  assessments  for  regulating  and  paving  streets,  . 
and  it  was  refused  because  of  the  lapse  of  time.  The  motion 
was  made  at  the  special  term  before  Nelson,  Ch.  J.,  who,  in 
noticing  some  of  the  points  raised  against  the  validity  of  the 
assessments,  declared  his  opinion  that  an  estimate  should  have 
been  made  before  the  work  was  commenced,  but  that  an  assess- 
ment could  be  made  even  at  that  day ;  that  there  was  nothing 
in  the  act  of  1813,  making  it  expressly,  or  of  necessity,  a  con- 
dition precedent. 

In  Doughty  v.  Hope,  (3  Denio,  249,)  it  was  decided  at  the 
circuit,  that  the  assessment  was  void,  because  it  was  made  alter 
the  improvement  was  completed,  instead  of  its  being  made  be- 
fore the  work  was  commenced.  This  decision  was  reversed 
by  the  late  supreme  court,  which  held,  that  although  the  esti- 
mate and  assessment  ought  to  precede  the  improvements,  upon 
the  construction  of  sections  176  and  176  of  the  act  of  1813 ; 
yet  the  statute  is  in  that  respect  directory  to  the  corporalion, 
and  the  omission  to  pursue  it,  did  not  invalidate  the  assessm^it. 
The  case  was  finally  decided  in  the  court  of  appeals,  on  other 
grounds.    (3  Denio,  694.;  X  Comstock's  R.  J9.)    Jt  stands  as 
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the  direct  adjudication  of  the  late  supreme  court,  to  the  effect 
that  an  assessment,  like  the  one  before  us,  is  valid,  independent 
of  the  act  of  1824,  and  the  270th  section  of  the  act  of  1813. 

We  are  not  aware  that  there  has  been  any  different  ruling  in 
the  present  supreme  court,  and  if  there  had  been,  we  should 
necessarily  have  conceded  to  the  former  court  the  meed  of  au*^ 
thority.  We  were  induced  to  give  the  subject  a  full  examina- 
tion upon  the  construction  of  all  the  statutes^  irrespective  of  the 
adjudications,  because  of  its  magnitude,  and  the  variety  of  in* 
terests  involved  ;  and  our  conclusion  is  clear,  both  on  principle 
and  authority,  that  the  assessment  in  question  was  legal  and 
valid. 

The  next  point  of  the  plaintiff  is,  that  he  was  not  assessed, 
and  there  was  no  authority  for  collecting  the  assessment  of 
him.  It  appears  that  in  the  assessment  roll,  X  Brown  is  de* 
scribed  as  the  owner,  and  E,  L.  BoUes  as  the  occupant  of  the 
store  and  lot,  in  respect  of  which  the  assessment  or  charge  coU 
lected  of  the  plaintiff  was  imposed.  The  warrant  under  which 
the  defendant  levied,  directed  him  to  collect  from  the  several 
persons  named  in  the  assessment  list,  "  or  who  may  occupy  the 
ftemisesP  The  plaintiff  was  an  occupant  of  the  lot  assessed. 
Does  the  statute  authorize  the  collection  from  an  occupant^ 
who  has  not  been  assessed  as  such  by  name  ?  The  expense  of 
the  improvement  is  to  be  assessed  among  the  owners  or  occu- 
pants of  the  houses  and  lots  benefited.  As  we  understand  it, 
this  can  only  be  done,  as  to  occupants  at  least,  by  describing 
them  as  such  in  the  assessment  list,  and  designating  them  by 
name.  So  the  assessors,  in  this  instance,  appear  to  have  under* 
stood  the  law,  and  they  assessed  Brown  as  owner,  and  BoUes 
as  an  occupant  When  confirmed,  the  assessment  becomes 
binding  and  conclusive  on  the  owners  and  occupants  of  the  lots 
charged  ;  of  course,  upon  the  owners  and  occupants  designated 
in  the  rate  or  list  so  confirmed. 

It  would  be  absurd  to  say^  that  it  becomes  binding  and  con* 
elusive  upon  a  tenant  who  first  comes  into  the  occupation  after 
tlie  assessment  has  been  confirmed..  The  law  might  be  so 
framed'  as  to  include  all  future  occupants,  but  so  far  as  we  have 
now  traced  its  provisions^  it  clearly  does  not  embrace  them» 
YoL.  II.  46 
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Then,  as  to  the  subsequent  proceedings,  "  such  owners  and 
occupants,''  are  declared  liable  to  pay  upon  demand,  and  io 
default  of  payment,  the  warrant  issues  to  levy  the  assessment 
by  distress  of  the  goods  "  of  such  owner  or  occupant"  We 
think  this  clearly  means,  the  occupant  assessed  ^as  such  in  the 
list  by  name,  and  not  any  person  not  named,  who  may  chance 
to  be  occupying  the  premises  when  the  collector  visits  them. 

The  authority  to  issue  such  a  roving  distress  warrant,  may 
be  granted,  if  the  legislature  deem  it  necessary ;  but  it  cannot 
be  established  by  remote  inference,  still  less  from  its  expediency 
in  a  given  case.  Under  the  statute  in  question,  it  is  incumbent 
on  the  assessors  to  ascertain  the  names  of  occupants,  if  it  be 
intended  to  resort  to  them  for  pa3rment  If  they  are  not  inserted 
in  the  list,  the  assessment  must  be  collected  from  the  owner,  or 
Irom  the  land.  In  Dmigkty  v.  jHbpe,  before  cited,  it  was  held 
at  the  circuit,  that  a  warrant  like  this  could  not  issue  against 
an  occupant  not  named ;  and  the  supreme  court  acquiesced  in 
that  opinion,  although  the  point  was  not  decided.  The  incon* 
venience  to  an  outgoing  tenant,  assessed  as  occupant,  which 
has  been  suggested,  is  no  greater  than  the  incovenience  which 
may  occur,  on  the  defendant's  construction,  to  one  who  cornea 
in  long  after  the  assessment  has  been  confirmed,  and  who  never 
hears  of  it  till  his  goods  are  seized  by  the  collector.  The 
former,  in  theory  at  least,  has  notice  of  the  making  of  the  as- 
sessment, and  can  protect  himself  under  the  176th  section  of 
the  act  of  1813. 

The  warrant,  in  our  judgment,  went  too  far  in  directing  the 
collector  to  distrain  upon  occupants  who  were  not  named  in  the 
list ;  and  as  this  defect  appeared  on  its  face,  it  constitutes  no 
defence  to  the  collector  for  levying  upon  the  plaintiff's  goods, 
within  the  principle  of  the  authorities  cited  in  behalf  of  the 
defendant. 

It  is  said,  that  the  defendant  was  not  a  public  officer,  au* 
thorized  to  execute  the  warrant.  We  think  this  criticism  is  too 
refined.  The  statute  authorizes  the  corporation  to  appoint  a 
person  to  receive  the  assessments ;  and  if  not  paid,  to  levy  the 
same  by  a  distress  warrant  The  intention  is  plain,  that  the 
warraint  should  issue  to  the  collector.    If  otherwise,  it  must 
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issue  to  some  person,  and  the  collector  is  eligible  to  perform  the 
duty. 

The  defendant  contends  that  the  action  cannot  be  sustained 
because,  the  pajrment  was  justly  di^e  from  the  plaintiff,  it  was 
voluntarily  made,  and  no  tresspass  was  committed.  The  facts 
are,  that  the  collector  levied  on  his  goods  by  virtue  of  a  warrant 
against  other  persons,  issued  for  a  debt,  which  he  was  under  no 
obligation  to  pay ;  threatened  to  remove  the  property,  and  gave 
him  written  notice  that  he  would  sell  it  on  a  specified  day,  if 
he  did  not  previously  pay  the  demand.  The  plaintiff  paid  it 
when  the  collector  was  about  to  remove  his  property  for  sale. 
We  have  no  doubt  that  the  defendant  is  liable  in  trespass. 

The  plaintiff  is  entitled  to  judgment  on  the  verdict,  on  the 
ground  that  he  was  not  named  in  the  assessment  list  as  occu- 
pant of  the  store  and  lot  assessed. 

Judgment  accordingly. 


Conner  v.  The  Mayor,  Aldermen  and  Commonalty  of  the 

City  of  New  York. 

The  act  of  December  10, 1847,  in  relation  to  the  fees  of  certain  officers  in  the 
city  of  New  York,  is  neither  a  private  nor  a  local  act,  within  the  meaning  of  the 
16th  section  of  the  third  article  of  the  constitution,  which  provides  that  no  priv- 
ate or  local  bill  shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title. 

An  officer  may  be  local,  in  the  sense  and  for  the  purposes  of  that  provision,  and  yet 
a  statute  respecting  the  duties  and  fees  of  his  office  may  be  public  and  gene^ 

When  an  office  is  created  by  the  constitution,  and  the  terms  aod  salary  thereof  are 
defined,  the  people,  in  their  sovereign  capacity,  may,  by  a  new  constitution,  ter- 
minate i>oth,  without  regarfl  to  the  rights,  the  interests,  or  the  expectations  of 
the  incumbent. 

An  office  created  by  law  may  be  repealed  by  law,  without  regard  to  the  term  or 
future  salary  of  the  officer  entrusted  with  its  exercise. 

Offices  created  by  the  constitution,  the  tenure  and  compensation  being  fixed  by  a 
statate,  are  equally  within  the  legislative  control,  as  to  such  tenure  and  com- 
pensation, except  that  the  office  cannot  be  virtually  abolished  by  a  colorable 
daction  of  the  compensation,  or  by  taking  it  away  altogether. 
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There  if  no  eontractt  ezpraM  or  implied,  between  a  public  officer  and  the  gorem- 
ment,  whose  agent  he  ia.  Nor  have  pnUic  offieera  any  proprietary  inteieet  in 
their  offices,  or  any  property  in  the  prospective  compensation  attached  thereto, 
whether  it  be  in  the  shape  of  salary  or  of  fees. 

A  public  officer  is  an  agent,  elected  or  appointed  to  perform  certain  political  doties 
in  the  administration  of  the  government.  The  legislative  power  which  pre. 
scribes  his  duties  and  provides  a  compensation,  may  alter  the  dnties  at  pleasars. 
It  may  increase  them  without  enhancing  the  compensation  ;  and,  in  like  manner, 
it  may  diminish  the  compensation  withoat  lessening  the  duties. 

If  the  officer  receive  fees,  the  legislature  may  abolish  same,  reduce  othen,  or  take 
away  all,  and  compensate  him  by  a  salary.  His  right  to  the  emoluments  of  the 
office  is  held  subject  to  all  these  modifications. 

And  the  legislature,  in  substituting  a  salary  for  fees,  may  continue  the  fees,  and 
direct  them  to  be  paid  by  the  officer  into  the  public  treasury. 

An  act  requiring  the  fees  of  an  office  to  be  paid  into  the  public  treasury,  is  not  nn- 
coDstituttoual  on  the  ground  that  it  imposes  a  tax,  without  specifying  the  object 
to  which  the  tax  shall  be  applied. 

The  duty  of  pronouncing  a  statute  nnconstitntional,  ia  always  one  of  great  deli- 
cacy ;  and  courts  should  not  exercise  that  grave  function,  except  whers  the 
point  is  entirely  clear.    Per  SANDVoao,  J. 
Jan.  33,  26 ;  March  10, 1849. 

This  was  an  action  of  assumpsit  upon  the  money  counts 
and  an  account  stated :  the  plea  was  the  general  issue. 

At  the  trial,  the  evidence  for  the  plaintiff  was  as  follows: — 
At  a  general  election  in  the  state  of  New  York,  at  which  cer- 
tain officers  were  to  be  elected  for  the  city  and  couuty  of  New 
York,  held  on  the  3rd  of  November,  1846,  the  plaintiff  was 
elected  clerk  of  the  city  and  county  of  New  York,  for  the  pe- 
riod of  three  years,  from  the  1st  day  of  January,  1847.    The 
plaintiff  duly  qualified  himself  for  the  office  by  giving  the 
necessary  security  for  the  performance  of  its  duties,  and  by 
taking  the  oath  of  office  prescribed  by  law ;  and  on  the  first 
of  January,  1847,  he  entered  upon  the  duties  of  the  office,  and 
continued  from  thence  to  perform,  and  has  ever  since  performed 
the  same.    On  or  about  the  18th  day  of  March,  1848,  the  de- 
fendants demanded  of  the  plaintiff  the  payment  to  them  of  the 
fees,  emoluments  and  earnings  of  the  office  so  held  by  the  plain- 
tiff, which  had  been  earned  and  received  by  him  before  Janu- 
ary 1st,  1848,  and  afterwards.    And  on  or  about  the  same  day, 
the  Board  of  Supervisors  of  the  city  and  county  of  New  York, 
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passed  a  resolation,  in  substance,  that  the  District  Attorney  be 
directed  to  take  immediate  measures  to  have  the  matter  sub- 
mitted to  the  grand  jury  for  their  action. 

On  or  about  the  25th  day  of  March,  1848,  a  complaint  was 
actually  made  to  the  grand  jury  then  sitting  for  the  city  and 
county  of  New  York,  against  the  plaintiff,  in  accordance  with 
that  resolution.  Afterwards,  on  the  27th  day  of  March,  and  on 
the  20th  day  of  April,  1848,  the  plaintiff  paid  to  the  defendants 
the  sum  of  $10,000  for  the  fees,  emoluments  and  earnings  of 
his  office  from  the  first  day  of  January  up  to  the  first  day  of 
April,  1848,  protesting,  at  the  same  time,  in  writing  against  the 
legality  of  such  demand  of  payment,  as  follows :  "  Paid  under 
protest,  and  through  a  threat  of  criminal  prosecution  by  the 
Board  of  Supervisors,"  and  also  taking  a  receipt  for  the  fees, 
&c.,  on  the  payment  of  the  same,  from  the  Chamberlain  of  the 
city  and  county  of  New  York,  to  which  receipt  was  affixed  a 
protest  to  the  same  effect  as  above  set  forth.  It  was  agreed, 
and  understood  at  the  time  of  making  this  payment,  that  it 
should  not  prejudice  the  rights  of  the  plaintiff. 

The  evidence  on  the  part  of  the  defendants,  consisted  of  an 
act  of  the  legislature  of  the  state  of  New  York,  passed  Decem- 
ber 10, 1847,  entitled  "  An  act  in  relation  to  the  fees  of  certain 
officers  in  the  city  of  New  York,"  read  from  the  laws  of  the 
state  for  1847,  p.  560.  This  act  provided  that  all  the  fees,  per- 
quisites, and  emoluments  of  the  surrogate,  county  clerk,  regis- 
ter, and  certain  other  officers,  for  all  official  services  rendered 
by  them  respectively,  should  belong  to,  and  be  for  the  benefit 
of,  the  city  and  county  of  New  York,  and  should  be  collected 
by  them,  and  paid  over  to  the  city  treasury,  and  that  the  offi- 
cers named  should  receive  salaries  in  lieu  of  the  fees,  which  sa- 
laries were  fixed  by  the  act,  with  a  privilege  to  the  Board  of 
Supervisors  of  increasing  them  $500.  Under  this  statute  the 
salary  of  the  plaintiff  was  fixed  at  $2,500  per  annum.  It  was 
also  made  the  duty  of  the  several  officers  named  in  this  statute, 
to  keep  an  exact  account  of  all  the  fees  received  by  them,  a 
transcript  of  which  was  to  be  transmitted  to  the  comptroller 
once  a  month.  In  case  any  officer  referred  to  in  the  act,  should 
receive  to  his  own  use,  or  neglect  to  account  for  in  such  mode 
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as  the  Supervisors  might  direct,  any  fees,  perquisites  or  emolu- 
ments, or  should  neglect  to  render  to  the  comptroller  the  account 
provided  for,  or  to  pay  over  the  same,  he  should  be  adjudged 
guilty  of  a  misdemeanor  and  punishable  with  a  fine  or  im- 
prisonment, and  in  addition  thereto,  should  forfeit  his  arrears  of 
salary,  and  be  liable  in  a  civil  action  for  the  moneys  received, 
and  not  accounted  for  and  paid  over.  The  defendants  also 
read  an  ordinance  adopted  by  the  Board  of  Supervisors,  pursu- 
ant to  the  foregoing  act,  fixing  the  salaries  to  be  allowed  to  tfte 
officers  named  in  the  act,  their  deputes  and  clerks,  and  among 
others,  that  of  the  plaintiff,  as  clerk  of  the  county,  which  was 
fixed  at  $3000  per  annum.  It  was  admitted,  that  notice  of 
this  ordinance  was  given  to  the  plaintiff,  and  that  he  had  been 
allowed  and  paid  a  salary  out  of  the  fees,  &;c.,  of  his  office, 
since  the  first  of  January,  1848,  at  and  after  that  rate ;  the 
plaintiff,  however,  protesting,  on  the  receipt  of  the  same,  against 
such  allowance,  and  against  the  fact  of  his  receiving  the  same 
being  taken  as  an  assent  to  the  constitutionality  of  the  law  of 
Dec,  1847,  so  far  as  it  relates  to  him.  The  plaintiff  insisted 
that  the  statute  was  unconstitutional  and  void,  and  wholly  in- 
operative, and  he  objected  to  the  reading  of  the  same,  to  show 
that  the  fees  of  office  of  the  plaintiff  were  the  property  of  the 
defendants,  or  that  they  thereby  became  entitled  to  demand  and 
receive  the  same. 

A  verdict  was  taken  for  the  plaintiff,  by  consent,  for  $10,000, 
subject  to  the  opinion  of  the  court,  upon  a  case  to  be  made, 
with  liberty  to  either  party  to  turn  the  same  into  a  bill  of  ex- 
ceptions. 

J.  Van  Buren  and  P.  B.  Cutting,  for  the  plaintiff. 

The  act  entitled,  <^  An  act  in  relation  to  the  fees  and  com- 
pensation of  certain  officers  in  the  city  and  county  of  New 
York,"  passed  December  10th,  1847,  c.  432,  is  unconstitutional, 
because: 

(1.)  It  violates  art.  3,  §  16  of  the  constitution,  which  pro- 
vides that  no  private  or  local  bill  which  may  be  passed  by  the 
legislature,  shall  embrace  more  than  one  subject,  and  that  shall 
be  expressed  in  the  title. 
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(2.)  It  deprives  the  plaintiff  of  his  property  without  authority 
and  without  compensation.  . 

I.  The  office  of  clerk  of  the  city  and  county  of  New  York 
is  created  by  charter,  and  secured  by  the  constitution. 

II.  It  is  not  necessary  to  argue  that  the  legislature  have  no 
power,  for  great  governmental  purposes,  to  raise,  diminish,  or 
abolish  the  fees  of  this  officer ;  to  substitute  a  fixed  salary  for 
fees,  or  to  abolish  the  office  altogether,  because  the  act  in 
question  does  neither  of  these. 

III.  The  fees,  perquisites  and  emoluments,  of  the  clerkship 
of  the  city  and  county  of  New  York,  are  the  absolute  property 
of  the  plaintiff. 

lY.  The  act  in  question  takes  the  property  from  the  plaintiff, 
and  gives  it  to  the  defendants,  which  the  legislature  have  no 
power  to  do.    {Taylor  v.  Porter^  ^c.^  4  Hill,  140.) 

y.  If  the  legislature  would  otherwise  have  such  authority, 
the  constitution  of  the  United  States  prohibits  its  exercise. 

J.  MKean  and  WUlis  Hall,  for  the  defendants. 

I.  The  office  of  clerk  of  the  county  of  New  York  is  a  public 
office,  made  by  public  authority  for  public  purposes.  (2  Black. 
Com.  36.) 

The  history  of  the  office  as  given,  shows  it  to  have  been  con- 
sidered a  public  office  like  the  mayor  and  aldermen,  and  subject 
to  legislative  control.  {People  v.  Warner,  2  Denio,  272,  279. 
Kent's  Charter,  p.  22,  sees.  12,  15,  p.  71  to  72,  sees.  27,  29,  pj 
166.) 

Under  the  old  constitution  and  the  revised  statutes,  it  was 
considered  a  public  office.  Under  the  head  of  public  officers, 
the  clerk  of  New  York,  the  register  and  surrogate,  were  enume- 
rated.   (1  R.  S.  99.) 

Under  the  new  constitution,  the  clerk  is  made  eligible  by  the 
people.  He  is  placed  in  the  same  category  with  district  attor- 
neys and  sheriffs,  and  other  public  officers. 

The  fees  of  clerk,  of  register,  and  surrogate,  are  regulated  « 
with  other  public  officers,  as  judges  and  others.    (2  R.  S«  229, 
731.) 

II.  Public  officers  in  this  country,  are  mere  public  agents,  and 
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have  no  private  property  in  their  offices.   {State  v.  Dewy^  R.  M. 
Charlton's  Georgia  Rep.  397.) 

The  powers,  duties,  privileges  and  emoluments  of  public 
officers,  are  subject  at  all  times  to  the  action  of  the  legislature, 
except  when  expressly  prohibited  by  the  constitution. 

III.  The  act  of  December  10th,  1847,  is  a  legitimate  exercise 
of  the  right  of  the  legislature  to  regulate  the  duties  and  emolu- 
ments of  a  public  officer. 

IV.  The  power  of  a  legislature  to  control  even  private  char- 
ters, is  unquestioned.  (11  Peter's  Rep.  11  Leigh's  Rep.  3 
Kent's  Comm. ;  3  Sandf.  Ch.  R.  625.) 

In  this  state,  the  legislative  power  to  control  certain  constitu- 
tional offices,  is  admitted.    (Es  parte  MCoUumy  1  Cow.  650.) 

y.  In  the  case  of  the  clerk  of  the  county,  the  charter  has  fre- 
quently been  affected  by  legislative  enactments.  (Kent's  Char- 
ter, 166.) 

yi.  The  power  to  alter  fees  has  been  recognized  by  the 
supreme  court  and  court  of  errors.  {People  v.  Warner^  7  Hill, 
81 ;  2  Denio,  272.) 

VII.  The  act  of  December  10th,  1847,  is  correct  in  its  title, 
and  conforms  to  the  constitution. 

The  case  of  Philip  Walker,  (3  Barb.  S.  C.  R-  162,)  which 
arose  out  of  the  act  inf  relation  to  police  justices.  (Laws  of 
1848,  p.  249.) 

The  law  of  1847,  creates  a  charge  on  the  city,  and  makes  an 
appropriation  of  public  money.  It  is,  therefore,  within  the  pro- 
Vision  of  the  constitution  requiring  a  vote  of  two  thirds. 

YIII.  To  declare  an  act  unconstitutional,  there  should  be  no 
rational  doubt.  The  presumption  is  in  favor  of  the  constitu- 
tionality of  the  law.  (3  Dallas'  Rep.  394 ;  4  Wheat  625 ;  1 
Cow.  550.) 

IX.  There  is,  in  this  country,  no  property  in  an  office.  (6  S. 
&  R.  322 ;  9  Rep.  37.)  Nor  is  there  any  contract  between  the 
government  and  the  officer,  in  respect  to  it. 

By  the  Court.  Sandpord,  J. — The  plaintiff  claims  to  re- 
cover the  fees  payable  by  law,  for  the  services  rendered  in  his 
office,  and  received  by  the  treasurer  of  the  city  since  the  first 
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day  of  January,  1848,  on  the  ground  that  the  act  of  December 
lOdi,  1847,  conferring  those  fees  on  the  city  and  county,  and 
piOTiding  the  clerk  with  an  annual  salary,  is  unconstitutional. 
Two  objections  are  made  to  the  yalidity  of  this  statute. 

First.  It  is  said,  that  it  riolates  the  provision  of  the  constitu* 
tion,  which  provides  that  *'  no  private  or  local  bill  which  may 
be  passed  by  the  legislature,  shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the  title.  (Art  3,  §  16.)  The 
duty  of  pronouncing  a  statute  uncdnstitutional,  is  always  one 
of  great  delicacy ;  and  courts  should  not  exercise  .that  grave 
function,  except  where  the  point  is  entirely  clear.  The  decision 
of  such  cases  becomes  more  than  usually  difficult,  when  the 
objection  rests  upon  the  forms  o{  legislative  action^  If  we 
should  be  satisfied  that  this  act  is  not  in  compliance  with  the 
constitution,  in  the  matter  alleged,  we  then  encounter  another 
embarrassing  question,  what  is  the  consequence  upon  the  va- 
lidity of  the  statute  ?  Is  it  all  void,  or  is  so  much  of  it  valid 
as  is  not  private  or  local,  or  is  fully  expressed  in  the  title  ? 

We  have  no  doubt,  in  the  first  place,  that  this  act  is  not  a 
private  act.  Then  is  it  local  ?  It  relates  to  the  city  and  county 
of  New  York,  embracing  nearly  one-sixth  of  the  population  of 
the  state.  Perhaps  the  extent  of  the  city  is  not,  of  itself,  a  de» 
cisive  criterion.  But  testing  it  by  taking  any  county  in  the 
state.  Is  a  statute  which  relates  to  a  whole  county,  local  7 
Certainly  such  an  act  is  not  within  the  mischiefs  which  this 
provision  of  the  constitution  was  intended  to  remedy.  It  was 
aimed  at  <<  log-rolling,"  a  well  known  process  by  which  bills  to 
promote  individual  interests,  and  mere  neighborhood  projects, 
often  at  the  expense  of  the  people  of  a  county  at  large,  were 
combined  together  in  order  to  aggregate  a  sufficient  number  of 
votes  to  carry  them  all  through  the  legislature. 

We  may  not  be  at  liberty  to  repose  our  judgment  on  the  fact, 
so  obvious  in  this  particular  instance,  that  the  act  is  one  which 
was  calculated  to  enlist  against  its  passage  a  formidable  combi- 
nation of  individual  and  personal  interests.  But  having  regard 
to  the  objects  of  the  act,  which  are  as  public  in  their  nature  as 
any  conceivable  legislation  falling  short  of  the  whole  state,  and 
considering  the  very  serious  difficulties  and  embanassments 
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which  would  grow  out  of  a  decision  that  statutes  affecting  this 
city  are  local  acts ;  we  do  not  feel  warranted  in  holding,  that 
the  act  in  question  is  local,  within  the  meaning  of  the  constitu- 
tion. We  observe  several  statutes  of  great  public  importance, 
exacted  the  satne  year,  which  are  obnozious^  to  the  same  objec- 
tions ;  but  thdr  validity  has  never  been  doubted. 

As  to  the  analogy  derived  from  the  language  of  the  constitn* 
(ton  in  speaking  of  <4ocal  ofBicers,"  an  officer  mfay  be  local,  in 
the  sense  and  for  the  purposes  of  that  provision,  and  yet  a  sta- 
tute respecting  the  duties  and  fees  of  the  same  office  may  be 
public  and  general. 

We  have  looked  into  the  statute  before  us  sufficiently  to  say, 
that  if  it  be  a  local  act,  it  is  not  so  clearly  repugnant  to  the  pro- 
vision in  the  constitution,  as  to  call  upon  us  to  declare  it  invalid 
for  that  cause.  The  subject  is  the  fees  and  compensation  of 
county  officers.  In  effecting  the  requisite  changes,  the  act  ne- 
cessarily treats  of  some  matters  Incidental  to  the  discharge  of 
the  duties  for  which  fees  are  to  be  exacted  from  one  class  of 
persons,  and  compensation  made  to  another.  This  can  scarcely 
be  said  to  constitute  a  distinct  sul]jeci 

So  in  regard  to  the  expression  of  all  the  subjects  in  the  title^ 
It  canuot  be  requisite  to  mention  in  the  title  of  the  act,  the 
various  details  which  are  necessary  and  yet  incidental  to  carrying 
out  the  principal  subject  intended.  Such  a  practice  would 
make  the  title  so  voluminous,  that  it  wanld  cease  to  be  a  title, 
In  its  proper  sense. 

Upon  the  whole,  we  repeat  that  we  do  not  find  sufficient 
force  in  the  reasons  urged  against  the  validity  of  this  act,  ta 
pronounce  it  unconstitutional^  on  the  first  ground  maintained  in 
behalf  of  the  plaintiff. 

The  next  point  of  the  plaintiff  is,  that  the  act  in  question  is 
unconstitutional ;  because  it  deprives  him  of  his  property,  with- 
out authority,  and  without  compensation.  The  fees,  perquisites, 
and  emoluments  of  the  clerkship  of  the  city  and  county  of  New 
York,  (it  is  argued,)  are  the  absolute  property  of  the  plaintiff. 

The  plaintiff's  right  to  the  clerkship  is  reposed  on  the  char^ 
ter  of  the  city  and  the  constitution  of  the  state. 

The  history  of  this  clerkship  is  very  well  staled  in  the 
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opinion  of  the  chancellor,  in  Warner  v.  T%e  People^  ex  rel. 
Conner^  (2  Denio.  272,)  and  we  will  therefore  advert  to  it  very 
hrieiSiy. 

In  Gov.  Dongan's  charter,  granted  io  the  city  in  1686,  the 
corporation  was  authorized  to  have,  among  other  officers,  a 
town  derkf  which  office  was  conferred  by  the  charter  upon  John 
West.  His  duties  were  not  defined,  except  that  he  was  to  exe- 
cute all  things  which  belongs  unto  thatoffica  In  a  subsequent 
part  of  the  charter,  West  was  declared  to  be  constituted  and  ap- 
pointed to  be  the  present  town  clerk,  clerk  of  the  peace,  and 
clerk  of  the  court  of  pleas,  Jto  be  holden  before  the  mayor,  re- 
corder, and  aldermen.    (Kent's  City  Charter,  9, 12,  17.) 

In  Governor  Montgomery's  charter,  January  15th,  1730,  there 
was  granted  to  the  city  to  have,  among  other  officers,  one  com- 
mon clerk.    A  court  of  general  sessions,  and  a  court  of  record 
of  pleas,  (which  was  afterwards  called  the  mayor's  court,)  were 
conferred  upon  the  corporation .;  and  the  mayor,  recorder,  and 
aldermen  were  made  justices  of  the  peace.    Section  29  again 
granted  a  common  clerk,  with  the  powers  and  duties  of  com- 
mon clerks  of  boroughs  in  England,  who  was  to  be  -clerk  of  the 
court  of  record,  and  clerk  of  the  peace  and  the  general  sessions. 
The  charter  appointed  William  Sharpas  to  the  office  for  life,  * 
and  reserved  die  power  of  appointment  to  the  governor  of  the 
province.    (Kent's  Charter,  42,  73,  74.)    Before  this  period,  by 
the  act  of  October  3, 1710,  (1  Yan  Schaack,  82,)  deeds  and  con- 
veyances were  permitted  to  be  recorded  in  the  office  of  the 
secretary  of  state,  or  in  the  county  records.    Under  this  act,  the 
town  clerk,  and  after  1730,  the  common  clerk  of  the  city,  which 
was  then  co-e^ual  with  the  county  in  territory,  recorded  deeds 
and  conveyances. 

Thus,  it  will  be  seen,  that  for  nearly  half  a  century  before 
the  constitution  of  1777,  the  duties  of  the  common  clerk  of  the 
city  of  New  York  were  those  now  performed  by  the  clerk  of 
the  common  council,  the  clerk  of  the  oyer  and  terminer  and 
general  sessions,  the  register  of  deeds,  and  the  clerk  of  the  city 
and  comity.  The  officer  whose  duties  are  now  most  nearly 
coincident  with  those  usually  performed  by  the  ancient  common 
dclerk,  is  unquestionably  the  clerJk  of  the  conunon  MundL    The 
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constitution  of  1777,  while  it  sustained  all  existing  charters  to 
hodies  politic,  gave  the  power  of  appointment  which  in  those 
charters  was  reserved  to  the  governor,  to  the  council  of  appoint- 
ment, and  made  the  tenure  of  this  office  to  be  during  pleasure. 
(Art.  23,  28,  36.)  After  the  resolution,  a  great  many  new  duties 
were  imposed  upon  the  clerk  of  the  city  and  county,  in  common 
with  other  county  clerks,  by  various  legislative  acts  ;  and  we 
may  here  remark,  that  the  constitution  of  1846,  and  the  legis- 
lation under  it,  have  essentially  changed  the  functions  of  the 
office.  Its  most  important  duties  at  this  time,  are  those  which, 
till  July,  1847,  were  performed  by  the  registers  and  clerks  of 
the  court  of  chancery  and  the  supreme  court.  This  last  and 
most  essential  change,  has  occurred  since  the  plaintiff  was 
elected,  in  pursuance  of  the  constitution  adopted  at  the  same 
time  that  he  was  chosen. 

To  return  to  the  history  of  the  common  clerk,  it  is  true  that 
in  the  statutes  divesting  him  of  his  functions,  from  time  to 
time,  he  is  described  as  the  clerk  denominated  in  the  charter 
the  common  clerk,  now  usually  called  the  clerk  of  the  city  and 
county  of  New  York ;  but  it  will  be  seen  that  the  resemblance 
was  at  last  nearly  annihilated.  On  the  27th  of  March  1807, 
the  clerkship  of  the  common  council  was  taken  from  the  clerk 
of  the  city  and  county  by  the  legislature,  and  the  appointment 
vested  in  the  common  council.  (6  Laws  of  New  York,  Web- 
ster's Ed.  91.)  On  the  11th  of  March,  1808,  the  legislators 
created  a  new  clerkship  of  the  oyer  and  terminer  and  general 
sessions  of  the  peace  in  the  city  and  county  of  New  York, 
taking  the  former  from  the  clerk  of  the  supreme  court,  and  the 
latter  from  the  clerk  of  the  city  and  county.    (5  Ibid.  265.) 

The  first  general  compulsory  recording  act  in  this  city,  (Laws 
of  1811,  6  Webster's,  184,)  directed  the  conveyances  to  be  re- 
corded in  the  office  of  the  clerk  of  the  city  and  county,  where 
deeds  for  the  purpose  of  evidence  had  been  recorded  for  a  cen- 
tury before,  and  where  bargains  and  sales  were  required  to  be 
recorded  by  the  act  of  1810 ;  but  in  the  revision  of  the  laws  in 
1813,  the  office  of  register  of  deeds  was  carved  out  of  the  county 
clerkship,  and  the  duty  of  recording  deeds,  conveyances,  and 
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registeringmortgages,  was  imposed  upon  the  register  exclusively. 
(2  R.  L.  402,  ^  159.) 

By  the  city  charter,  the  common  clerk  was  the  clerk  of  the 
peace.  By  an  act  passed  April  9th,  1611,  regulating  the  police 
of  the  city,  the  special  justices,  with  the  mayor's  approval,  were 
authorized  to  appoint  an  assistant  clerk ;  (6  Webster's  Laws, 
290 ;)  and  in  the  revision  of  1813,  the  police  office  was  expand- 
ed, and  this  officer  became  the  clerk  of  the  police.  (2  R.  L. 
360,  §  24) 

Finally,  the  constitution  of  1821,  provided  that  the  clerks  of 
counties,  including  the  clerk  of  the  city  and  county  of  New 
York,  should  be  elected  by  the  people  in  their  respective  coun- 
ties,  and  hold  their  offices  for  three  years.    (Art.  4,  {  8.) 

In  process  of  time,  the  court  of  pleas  of  the  city  underwent 
an  entire  change,  so  that  long  before  the  plaintiflPs  election,  the 
charter  officers  of  the  city  ceased  to  act  as  judges  of  that  court, 
and  instead  of  the  mayor's  court,  it  became  the  court  of  com- 
mon pleas,  and  in  its  civil  jurisdiction,  is  no  longer  founded 
upon  the  charter. 

The  result  of  this  historical  inquiry,  is  to  show  that  the  clerk 
of  the  city  and  county  of  New  York,  became  an  officer  ap- 
pointed by  the  state  government  at  the  revolution ;  by  the  con- 
stitution of  1821,  he  became  elective  by  the  electors  of  the  city ; 
that  by  the  gradual  progress  of  legislation,  in  part  at  the  in- 
Mance  of  the  municipal  authorities,  and  where  otherwise,  ac- 
quiesced in  and  unquestioned,  the  duties  of  the  common  clerk 
of  the  charter  (whose  name  the  clerk  of  the  city  and  county  en- 
joyed for  a  time,  as  a  synonim,)  were  distributed  among  several 
new  and  distinct  officers ;  and  in  1846,  the  clerk  of  the  city  and 
county,  had  become  an  officer  deriving  no  authority  from  the 
city  charter,  performing  no  duty  exclusively  under  its  provisions, 
and  indeed,  performing  under  the  statutes,  fewer  of  the  duties, 
which,  by  the  charter,  belonged  to  the  common  clerk,  than 
were  in  1846  performed  by  either  the  clerk  of  the  sessions,  or 
Ae  clerk  of  the  common  council.  He  has  not  inherited  the 
name  of  the  clerk  of  the  charter,  much  less  his  tenure  or  his 
functions.  In  1846,  he  was  a  county  clerk,  not  a  mimicipal 
officer,  under  the  charter.    Except  that  he  was  not  clerk  of  the 
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circuit,  the  ayer  and  terminer,  or  the  sessions,  and  could  not 
record  deeds  and  mortgages,  he  was  in  every  respect  like  the 
county  clerks  of  the  other  counties  in  this  state.  We  must, 
therefore,  lay  out  of  view  the  city  charter,  and  all  the  vested 
rights  supposed  to  be  derived  from  that  instrument 

The  remaining  branch  of  the  plaintiff's  general  proposition  is 
correct ;  this  clerkship  was  and  is  secured  to  the  incumbent  by 
the  constitution  of  the  state.  We  regard  the  plaintiff  as  holct 
ing  an  olSice  under  that  instrument,  secured  to  him  for  three 
years,  beyond  the  control  of  the  legislature — an  office,  of  which 
the  duties  and  emoluments  are  defined  and  regulated  by  law. 
It  was  determined  in  our  highest  court,  in  Warner  v.  The  Pw- 
pUj  (2  Denio,  272,)  that  the  act  of  1843,  taking  from  the  plain- 
tiff his  duties  and  emoluments  as  clerk  of  the  common  pleas, 
was  unconstitutional  and  void,  because  those  duties  appertained 
to  the  office  of  clerk  of  the  city  and  county,  and  were  part  of 
the  latter ;  not  so  much  because  the  act  infringed  on  the  plain- 
tiff's vested  rights,  as  because  the  new  officer  was  to  be  ap- 
pointed by  the  court,  instead  of  being  elected  by  the  people. 
(See  the  opinions,  page  281,  284,  286,  and  in  the  supreme 
court,  7  Hill,  81.)  If  the  act  of  1843,  had  directed  the  new 
clerk  to  be  elected  by  the  people,  we  have  no  assurance  that  the 
law  would  have  been  adjudged  invalid.  The  case  of  Warner 
therefore^  does  not  aid  us  in  setting  limits  to  the  power  of  the 
legislature,  to  control  the  duties  and  the  emoluments  of  officeis, 
who  hold  under  a  constitutional  creation  and  tenure. 

The  plaintiff 's  propositions  are  as  follows : 

<'  II.  It  is  not  necessary  to  argue  that  the  le^slature  have  no 
power,  for  great  govermental  purposes,  to  raise,  diminish  or 
abolish  the  fees  of  this  officer,  to  substitute  a  fixed  salary  for 
fees,  or  to  abolish  the  office  altogether ;  because  the  act  in  ques^ 
tion  does  neither  of  these. 

"  III.  The  fees,  perquisites  and  emoluments,  of  the  clerkdup 
of  the  city  and  county  of  New  York,  are  the  absolute  property 
of  the  plaintiff. 

^  iV.  The  act  in  question  takes  this  property  from  the  plain^ 
liff,  and  gives  it  to  the  defendants ;  which  the  legislature  havs 
no  power  to  do. 
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'^  V.  If  the  legislature  would  otherwise  have  such  authority, 
the  constitution  of  the  United  States  prohibits  its  exercise." 

In  considering  these  propositions,  our  first  inquiry  will  be, 
what  is  the  nature  and  the  extent  of  the  right  in  a  public  office, 
which  is  vested  in  the  incumbent? 

We  were  referred  to  several  leading  cases,  deciding  statutes 
to  be  unconstitutional  which  invaded  private  vested  rights  of 
property,  or  the  chartered  rights  of  corporations,  which  though 
operating  extensively  on  public  interests  and  public  conve- 
nience, were  nevertheless  private  corporations  aggregate.  The 
former  proceeded,  sometimes  on  the  ground  that  the  legislature, 
not  having  the  omnipotence  of  the  parliament  in  England, 
could  not  take  the  property  of  one  man  and  give  it  to  another, 
although  there  were  no  constitutional  inhibition  against  such 
an  act  of  t3n^nny ;  at  other  times,  they  have  been  placed  on 
the  provision  in  the  constitution,  that  no  man  shall  be  deprived 
of  his  property  without  due  process  of  law. 

The  decisions  in  the  cases  of  corporations,  qucui  public,  have 
had  the  further  ground,  that  the  contested  statutes  impaired  the 
obligation  of  contracts,  and  thus  infringed  the  constitution  of  the 
United  States.  In  the  most  celebrated  of  them  all,  the  Dart'- 
mouth  College  case  in  4  Wheaton,  the  distinguished  counsel  who 
attacked  the  statute,  drew,  in  pointed  terms,  the  distinction  be- 
tween rights  vested  by  such  a  charter  in  a  private  corporation, 
and  those  which  were  held  by  a  public  officer  or  a  public  cor- 
poration ;  and  it  is  emphatically  maintained  by  Chief  Justice 
Marshall  and  Mr.  Justice  Story.  And  although  the  rights  of 
private  corporations,  vest  upon  contract,  and  are  thus  protected, 
they  must  yield,  when  the  great  exigencies  of  the  public  and  of 
the  government  require  it ;  as  is  shown  in  the  Charles  River 
Bridge  case,  11  Peters',  420 ;  the  Tuckahoe  Canal  Co.,  11  Leigh, 
42;  and  the  Harlem  Rail  Road  case,  3  Sand.  Ch.  R.  626. 
These  decisions  do  not  advance  us  in  our  inquiry  as  to  the 
nature  of  the  right  in  question.  They  may  be  analagous,  if 
we  find  it  to  rest  upon  contract,  or  to  constitute  private  pro- 
perty. 

An  office  is  a  right  to  exercise  a  public  or  private  employ- 
mmt,  and  to  take  the  fees  and  emoluments  thereunto  belonging. 
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(2  Black.  Com.  36.)  And  a  public  officer,  is  every  one  who  is 
appointed  to  discharge  a  public  duty  and  receives  a  compensa- 
tion for  the  same.  (Per  Best,  Ch.  J.,  in  Henly  v.  7%e  Mayor  of 
Lyne,  6  Bing.  91.)  Many  of  the  ancient  executive  and  minis- 
terial offices,  known  to  the  English  law,  were  inheritable  and 
assignable,  and  were  treated  as  incorporeal  hereditaments.  But 
judicial  offices,  and  offices  of  trust  pertaining  to  the  administra- 
tion of  justice,  could  not  be  so  held.  (2  Black.  636 ;  9  Cokei 
47,  48.)  And  the  doctrine  is  limited  in  England  to  ancient 
common  law  offices,  which  depend  chiefly  upon  usage.  Those 
of  modem  origin,  are  governed  by  the  statutes  creating  them, 
and  confer  no  life  estate  or  irrevocable  tenure,  unless  expressly 
given.  {Smyth  v.  Latham^  9  Bing.  692.  And  see  Hardres*  IL 
356,  357,  per  Ch.  Baron  Hale.) 

In  this  country,  there  are  no  inheritable  offices,  nor  any  de- 
pending  upon  ancient  usages  or  customs.  All  public  offices 
emanate  from  the  people,  and  are  governed  by  the  constitutions 
and  the  laws.  Their  tenure  is  defined  by  the  one  or  the  other ; 
and  when  no  tenure  is  expressed,  the  officer  holds  during  the 
pleasure  of  the  appointing  power.  (See  Ex  parte  Henner^  13 
Peters',  230,  260.) 

Public  offices,  in  theory  at  least,  are  held  and  exercised  for 
the  benefit  of  the  community,  and  not  for  the  benefit  of  the  in- 
eumbent,  save  as  the  compensation  is  incidental  to  the  puUic 
service.  Hence,  it  is  only  where  the  constitution  defines  the 
tenure,  the  mode  of  appointment,  or  the  compensation,  that  the 
legislature  is  precluded  from  altering  either,  or  from  aboUshii^ 
the  office  itself. 

The  case  of  Warner  v.  The  People,  (2  Denio,  272,)  illos- 
trates  the  fcnrce  of  the  constitutional  restriction  in  respect  of  the 
mode  of  appointment.  The  People  v.  Qarey,  (6  Cow.  642^ 
affirmed  in  enor,  9  ibid.  640,)  decided,  that  where  the  constitu- 
tion fixes  the  term  of  office,  it  cannot  be  shortened  by  a  statute^ 
directly  or  indirectly ;  and  the  same  point  was  determined  in 
Pennsylvania  as  to  compensation  when  fixed  by  the  constitu* 
tion,  in  the  ConmumweaUh  v.  Mann,  (5  Watts  &  Serg.  403 ;) 
and  in  Arkansas,  in  Ex  parte  TuUy,  (4  Arkansas  R.  by  Pike, 
280.) 
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On  the  other  hand,  where  an  office  is  created  by  a  statute,  i^ 
is  wholly  within  the  control  of  the  legislature.  The  term,  the 
mode  of  appointment,  and  the  compensation,  may  be  altered  at 
pleasure,  and  the  latter  may  be  even  taken  away,  without  abol- 
ishing the  office.  Such  extreme  legislation  is  not  to  be  deemed 
probable  in  any  case,  but  we  are  now  discussing  the  legislative 
power,  not  its  expediency  or  propriety.  Having  the  power,  the 
legislature  will  exercise  it  for  the  public  good,  and  it  is  the  sole 
judge  of  the  exigency  which  demands  its  interference.  (See  2 
Peters'  R.  412 ;  1  Baldw.  C.  C.  R.  74.)  As  illustrating  these 
principles,  we  will  hereafter  refer  to  several  authorities  in  diffe- 
rent states  of  the  Union. 

If  the  office  itself  be  secured  by  the  constitution,  and  the 
compensation  be  left  to  the  legislature,  it  may  be  increased  or 
diminished,  so  as  to  affect  the  incumbent,  whether  the  compen- 
sation be  by  fees  or  by  salary,  as  the  public  good  may  require. 
This  was  asserted  in  terms  or  in  effect  by  all  the  judges  who 
delivered  opinions  in  the  case  of  Warnei'  v.  The  People,  and 
is  not  contested  by  the  plaintiff's  counsel. 

We  have,  therefore,  these  positions  for  our  future  argument. 
When  an  office  is  created  by  the  constitution,  and  defined  as  to 
term  and  salary,  the  people  in  their  sovereign  capacity  may, 
by  a  new  constitution,  terminate  both,  without  regard  to  the 
rights,  the  interests,    or  the  expectations  of  the  incumbent. 
This  was  done  in  our  constitution  of  1821,  and  again  in  1846, 
in  respect  of  the  judiciary ;  a  branch  of  the  government,  which 
it  has  been  the  wise  and  uniform  policy  of  our  states  and  na- 
tion to  render  more  independent  than  any  other.     In  each 
instance,  the  judges  were  holding  for  unexpired  terms,  fixed  by 
the  former  constitutions.     An  office  created  by  law,  may  be  re- 
pealed by  law,  without  regard  to  the  term  or  future  salary  of 
the  officer  intrusted  with  its  exercise.    Offices  created  by  the 
constitution,  the  tenure  and  compensation  being  fixed  by  a  sta- 
tute, are  equally  within  the  legislative  control  as  to  such  tenure 
and  compensation  ;  except  that  the  office  could  not  be  virtually 
abolished  by  a  colorable  reduction  of  the  compensation,  or  by 
taking  it  away  altogether. 

(This  exception  is  a  sufficient  answer  to  the  argument  in 
Vol.  11.  47 
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behalf  of  the  plaintiff,  that  the  act  in  question  is  in  effect  a  re- 
moval froiu  his  office.  It  was  not  alleged,  that  the  fees  were 
not  amply  sufficient  to  pay  alt  the  salaries  and  expenses  charged 
upon  them  by  the  act.  The  latter  cannot  theieibre  be  snbjected 
to  the  imputation  of  effecting  an  indirect  removal,  by  destroying 
the  compensation.) 

Such  being  the  nature  of  a  public  office,  what  is  the  right 
which  the  incumbent  has  in  the  office,  or  in  the  emoluments 
attached  to  it  1  The  plaintiff  treats  this  right  as  constituting 
property,  in  the  sense  in  which  we  speak  of  private  property; 
and  contends,  that  he  accepted  the  office,  and  entered  upon  its 
duties,  under  an  im^plied  contract,  or  a  compact  well  understood, 
that  he  might  hold  and  enjoy  such  emoluments  dimng  his 
official  term. 

It  was  said  by  the  court,  in  one  of  the  authorities  cited  by  the 
plaintiff's  counsel,  that  the  right  to  exercise  an  office,  is  as  much 
a  species  of  property  as  any  other  thing  capable  of  possession ; 
and  in  an  elective  office,  the  election  confers  the  right.  (  fVam- 
mack  v.  Holloway,  2  Alabama  R.,  N.  S.,  31.) 

In  that  case,  this  remark  was  rather  a  figure  of  speech  than 
a  judgment,  determining  an  office  to  be  property.  It  was  a 
strong  mode  of  expressing  the  right  which  one  elected  to  aa 
office  has  to  hold  and  enjoy  it,  as  against  all  intruders  and  un- 
founded claims  ;  which  is  as  perfect  a  right,  beyond  doubt,  at 
the  title  of  any  individual  to  his  property,  real  or  personal.  Bat 
the  nature  of  that  right,  and  its  liability  to  control  by  legislative 
action,  is  quite  a  different  thing.  The  supreme  court  of  North 
Carolina  has,  however,  decided  that  ah  office  is  the  property  of 
the  incumbent,  in  a  case  which  we  will  presently  mention  more 
at  large.    {Hoke  v.  Henderson,  4  Devereux's  Law  R.  1  and  17.) 

To  resume  the  argument ;  we  think  it  must  be  assumed  that 
there  is  no  contract,  express  or  implied,  between  a  public  officer 
aud  the  government,  whose  agent  he  is.  The  latter  enters  into 
no  agreement,  that  he  shall  receive  any  particular  compenssr 
tion  for  the  time  he  shall  hold  office ;  nor  in  the  case  of  a  statu- 
tory office,  that  the  office  itself  shall  continue  any  definite  pe* 
riod.  Where  the  constitution  limits  the  compensation^  it  is 
beyond  legislative  control ;  but  that  makes  no  contract.    The 
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people  haye  the  control,  in  their  sovereign  capacity,  as  the  legis* 
latnre  has  in  statutory  offices.  It  is  not  the  question  whether 
fees  or  salary  earned  may  be  dives ted%  The  right  to  receive 
such  fees  may  be  conceded  as  perfect)  \rithout  affecting  the 
present  inquiry. 

On  the  part  of  the  officer,  there  is  still  less  in  the  nature  of  a 
YX)ntract  Whether  he  hold  under  the  constitution,  or  a  statute, 
he  is  under  no  obligation  to  continue  to  discharge  his  duties  a 
single  day.  He  may  resign  at  any  time,  and  no  power  of  the 
government  can  prevent  him,  (  OtUied  States  v.  Edumrds^  1 
McLean's  R.  467.)  The  legislature  may  attach  penalties  to  the 
refusal  to  serve  in  a  public  station  ;  but  that  does  not  aflect  the 
question. 

Chief  Justice  Marshall,  in  the  Dartmouth  College  case,  (4 
Wheat  627,  6cc.j)  said  in  substance,  that  public  officers  are  not 
within  the  inhibition  of  the  constitution  of  the  United  States 
against  laws  impairing  the  obligation  of  contracts  ;  that  the  in^ 
hibition  does  not  extend  to  offices  within  a  state  for  state  purpo^ 
ses ;  that  the  legislature  must  necessarily  control  such  offices, 
and  may  change  and  modify  the  laws  concerning  them,  as  cir- 
cumstances may  require ;  that  grants  of  political  power,  to  be 
Bmi^yed  in  the  administration  of  the  government,  are  to  be 
regulated  by  the  legislature  of  each  state,  according  to  its  own 
judgment,  unrestrained  by  any  limitation  of  its  power  imposed 
by  the  constitution  of  the  United  States. 

In  the  same  case,  Mr.  Justice  Story  said,  "  The  state  legisla* 
tunss  have  power  to  enlarge,  repeal  or  limit,  the  authority  of 
public  officers  in  their  official  capacity,  in  all  cases  when  the 
constitution  of  the  states  respectively  do  not  prohibit  them ;  and 
this  among  others,  for  the  very  good  reason,  that  there  is  no 
express  or  implied  contract,  that  they  shall  always,  during  their 
continuance  in  office,  exercise  such  authorities.  They  are  to 
exercise  them  only  during  the  good  pleasure  of  the  legislature.'' 

Judge  Story  proceeded  to  compare  the  duty  of  a  public  officdV 
to  a  naked  power,  which  is  revocable  at  pleasure. 

In  the  CammanW€(Uth  v.  Bacouy  (6  Serg.  and  R.  322,)  the 
mayor  of  Philadelphia  denied  the  validity  of  a  corporate  law, 
enacted  during  his  temi|  by  wbiifth  his  salary  #««  red  need,  oii 
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the  ground  that  his  acceptance  of  the  office  created  a  contract 
between  him  and  the  city,  that  he  should  be  paid  the  compea- 
sation  then  established,  while  his  term  continued.  The  court 
decided  it  was  not  a  contract,  and  that  the  law  was  valid.  la 
their  opinion,  the  court  say  that  services  by  a  public  officer  do 
not  partake  of  the  nature  of  contracts,  or  bear  any  affinity  to 
them ;  and  that  the  allowance  to  the  officer,  whether  it  be  an* 
nual,  daily,  or  by  fees,  depends  upon  the  will  of  the  law  makers. 
They  refer  to  the  constitutional  inhibition  in  Pennsylvania 
against  reducing  the  salary  of  the  goTemor  and  the  judges, 
(which  is  similar  as  to  that  as  to  judges  in  our  constitution,)  as 
showing  that  in  all  other  cases,  the  legislature  may  change  tbe 
compensation  of  officers  whenever  it  is  deemed  just  and  expe- 
dient to  do  so. 

In  Chenzeller  v.  The  Union  Canal  Company,  (1  Rawle, 
181,)  the  plaintiff  had  served  as  secretary  of  the  company  from 
1816  to  1821.  There  was  no  specific  term  of  office.  In  March, 
1819,  the  legislature,  by  law,  provided  that  no  compensation 
should  be  thereafter  allowed  by  the  company  to  any  of  its  offi^ 
cers,  until  its  public  works  should  be  re-commenced.  This  had 
not  been  done,  when  the  plaintiff  sued  for  his  salary  to  May 
1821.  It  was  decided  that  the  plaintiff  could  not  recover,  as  he 
was  free  to  continue  as  secretary,  or  to  withdraw,  after  the  pas- 
sage of  the  act» 

In  Banker  v.  The  Ciiff  of  Pittsburgh,  (4  Penn.  State  Rep.  by 
Barr,  49,)  the  plaintiff  had  been  appointed  collector  of  tolls  by 
the  corporation  of  that  city,  with  an  annual  salary,  and  was  le* 
quired  to  give  an  official  bond.  During  his  term,  the  city,  by 
ordinance,  stopped  his  salary,  because  the  tolls  yielded  too  little 
to  make  it  their  interest  to  proceed  in  the  concern.  The  court 
decided,  that  there  was  no  contraet,  express  or  implied,  for  the 
permanence  of  the  salary,  and  that  the  plaintiff  could  not  ro' 
cover  any  compensation  for  the  period  subsequent  to  its  discon- 
tinuence 

In  The  People  ex  rel.  Enloe  v.  l^he  Auditor  of  Public  Ac' 
counts,  (1  Scammon's  R.  637,)  where  the  legislature  of  Illinois, 
in  July  1837,  aboUshed  the  office  of  warden  of  the  penitentiary 
to  which  the  relator  had  been  appointed  for  two  years  in  Febni* 
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ary  preceding,  and  the  salary  for  the  two  years  had  been  ap« 
propriated  by  law,  he  contended  that  he  had  a  vested  right  to 
his  salary  for  his  whole  terni)  and  that  the  repealing  act  violat-^ 
ed  a  contract,  both  of  which  objections  to  the  act  were  overruled 
by  the  court.  In  respect  to  an  office  reposing  on  a  constitutional 
tenure,  the  legislature  may,  by  statute,  require  security  to  be 
given,  on  pain  of  the  office  being  declared  vacant  (  Treasurers 
of  the  State  v.  Taylor^  2  Bailey's  R.  624.) 

In  the  case  of  The  State  v.  Dens^  (R.  M.  Charlton's  Rep. 
397  to  443,)  Judge  NicoU  in  the  superior  court  of  Georgia,  de- 
cided that  an  act  of  the  legislature,  taking  away  from  a  sheriff 
the  custody  of  the  jail  and  the  appointment  of  a  jailor  in  his 
county,  and  conferring  it  on  a  municipal  corporation,  was  a 
valid  act,  and  that  it  did  not  divest  the  sheriff  of  any  proprie- 
tary right,  nor  impair  the  obligation  of  any  contract.  The 
judge  examined  the  subject  of  the  rights  of  public  officers,  with 
great  ability,  and  more  at  large  than  it  has  been  done  in  any 
case  which  ha«  come  under  our  observation.  His  argument 
leads  inevitably  to  the  results  which  he  maintained — first,  that 
public  officers  under  our  government,  have  no  proprietary  inter^ 
est  in  their  offices ;  and  second,  that  there  is  no  contract  be- 
tween them  and  the  government,  that  their  duties  and  the 
rights  flowing  from  their  discharge,  may  not  be  changed  dur* 
ing  their  continuance  in  office. 

The  North  Carolina  case  before  mentioned,  stands  out  in 
strong  contrast  to  the  Georgia  authority,  and  indeed  to  every 
published  decision  and  opinion  on  the  subject  which  we  have 
seen.  It  was  there  decided,  that  an  act  providing  that  clerks  of 
the  courts  in  the  respective  counties  should  be  chosen  at  the 
ensuing  election  by  the  electors  of  such  counties,  was  unoonsti* 
Uitional,  because  it  displaced  the  clerks  then  in  office,  and  who 
iBvere  holding.'  duriag  good  behavior,  under  a  prior  act  of  the 
legislature.  The  clerks  were  recognized  as  officers  in  the  con- 
stitution, but  that  instrument  contained  no  provision  as  to  their 
tenure,  or  their  mode  of  appointment.  The  simple  statement 
of  this  decision,  will  strike  with  surprise  the  mind  of  every 
person  who  has  been  accustomed  to  observe  the  legislation  in 
this  state  on  the  subject  of  public  officers. 
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The  supreme  court  of  North  Carolina,  held,  on  the  strengdi 
of  the  common  law  doctrine  of  offices,  that  the  office  of  clerk 
was  private  property  in  the  incumbent,  to  the  extent  of  the 
emolument  which  he  was  entitled  to  receive  from  it ;  and  waa 
protected  by  the  clause  in  the  bill  of  rights  providing  that  no 
freeman  shall  be  deprived  of  his  property  except  by  the  law  of 
the  land*  That  a  statute  which  deprived  one  person  of  a  right, 
and  vested  it  in  another,  is  not  a  law  of  the  land.  The  court 
conceded  in  its  argument,  that  it  wats  competent  for  the  legisla* 
ture  to  abolish  the  office  itself,  to  increase  its  duties  and  respon- 
sibilities, and  to  diminish  its  emoluments,  as  the  general  welfare 
might  dictate ;  and  that  the  office  was  to  be  deemed  as  having 
been  conferred  and  accepted,  subject  to  such  regulation.  But 
the  court  denied  that  the  legislature  could  take  the  office  from 

« 

one  and  give  it  to  another,  which  it  held  was  the  effect  of  the 
statute  under  advisement.  It  also  denied  that  it  was  in  the 
power  of  the  legislature,  after  prescribing  an  official  term,  to 
alter  or  abridge  it,  so  as  to  affect  a  person  holding  the  office  at 
the  time  of  such  alteration.  This,  it  will  be  perceived,  is  not 
in  accordance  with  the  authorities  heretofore  cited. 

It  appears  to  us,  with  much  respect  for  the  learned  tribunal 
which  pronounced  this  judgment,  that  it  was  unduly  influenced 
by  the  common  law  rule  derived  from  prescriptive  offices,  and 
operating  in  a  government  whose  genius  and  spirit  are  perhaps 
in  no  respect  more  unlike  ours  than  in  this  very  subject,  the 
source  and  nature  of  the  rights  and  interests  acquired  by  pub* 
lie  officers,  fn  enumerating  the  qualities  of  an  office,  considerd 
as  property,  the  court  admitted  that  it  was  inalienable,  and  is 
many  instances  incapable  of  being  managed  by  a  substitute ; 
and  in  the  only  point  giving  it  the  semblance  of  value,  subject 
entirely  to  legislsuive  controL  If  to  these  be  added,  the  consi«> 
deration  that  it  is  a  political  agency,  and  not  like  a  private 
contract  of  hiring  for  a  definite  period,  we  think  that  there  wiU 
remain  no  incident  of  property  in  its  correct  signification. 

Upon  the  whole,  these  authorities,  with  the  nature  of  the  da<- 
ties  and  employments  of  a  public  officer,  seem  to  us  eonclusiw 
to  show  that  such  an  officer  has  no  propertjf  in  the  piospectiT^ 
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compensation  attached  to  his  office,  whether  it  be  in  the  shape 
of  salary  or  of  fees. 

The  same  cases  and  the  same  considerations,  are  equally 
conclusive  against  the  argument,  that  the  officer's  right  to  such 
future  compensation  is  upheld  by  any  contract,  express  or  im- 
plied. 

We  have  seen,  that  a  constitutional  officer,  holds  by  a  tenure 
independent  of  legislative  control,  so  far  as  the  constitution 
prescribes ;  but  this  is  by  force  of  the  paramount  public  law ; 
and  the  power  which  made  the  constitution,  may  control  such 
office,  at  pleasure,  regardless  of  supposed  vested  rights  and  im- 
plied compacts  existing  in  favor  of  the  incumbent.  We  have 
cited  some  strong  illustrations  of  the  like  complete  authority  of 
the  legislature  over  public  offices  which  are  created  by  statute ; 
and  we  fully  assent  to  the  principle  maintained  by  those  de- 
cisions. 

In  our  opinion,  a  public  officer  is  an  agent,  elected  or  appoint- 
ed to  perform  certain  political  duties  in  the  administration  of 
the  government.  The  legislative  power  prescribes  those  duties, 
and  gives  to  the  officer  such  compensation  for  their  discharge 
as  is  deemed  just.  The  same  sovereign  power  which  prescribes 
the  duties,  may  alter  them  at  pleasure.  It  may  increase  them 
without  enhancing  the  compensation.  {Andrews  v.  The  United 
States,  2  Story,  202.)  In  like  manner,  the  same  power  may 
diminish  the  compensation,  without  lessening  the  duties.  If 
the  officer  receive  fees,  it  may  abolish  some,  reduce  others,  or 
take  away  all,  and  compensate  him  by  a  salary.  His  right  to 
the  emoluments  of  the  office,  is  held  subject  to  all  these  modifi- 
cations. All  these  consequences  flow  from  the  political  charac- 
ter of  the  agency,  and  the  supremacy  of  the  government  in 
regulating  it  for  the  public  good. 

The  plaintiff's  counsel  conceding  the  power  of  the  legislature 
to  regulate  fees,  for  great  governmental  purposes,  deny  that  it 
can  substitute  a  salary  for  fees,  and  at  the  same  time  continue 
the  fees  for  the  benefit  of  the  city  treasury. 

We  cannot  find  any  good  reason  for  this  distinction.  If  the 
legislature  may  abolish  some  fees,  and  reduce  the  residue,  and 
luay  substitute  a  salary  for  the  fees,  the  power  seems  to  embrace 
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the  whole  interest  of  the  officer  in  the  subject  matter ;  and  it 
can  be  of  no  consequence  to  him  whether  the  fees  continue  to 
be  paid,  or  to  whom  they  are  paid.  He  receives  the  proper 
reward  for  his  services,  graduated  by  the  legislative  discretion. 
It  is  difficult  to  perceive  what  further  interest  he  has  in  thr* 
affair  beyond  that  of  every  citizen. 

It  is  true  that  the  term  fees  properly  signifies  certain  allow- 
ances to  officers  as  a  recompense  for  their  labor  and  services. 
But  we  have  had  many  instances  of  fees  which  did  not  come 
to  the  benefit  of  the  officer  for  whose  services  they  were  paid. 
One  of  long  standing,  is  that  of  the  fees  payable  to  the  Secre- 
tary of  State,  which  go  to  the  treasury.  The  justices  of  this 
court,  during  the  year  preceding  the  code  of  procedure,  were 
required  to  perform  duties,  for  which  fees  to  a  large  amount 
were  received  by  the  clerk,  and  paid  to  the  treasury  of  the  city. 
The  constitutionitself  recognizes  this  class  of  fees,  (Art  6,  § 
20,)  and  shows,  that  although  they  are  a  compensation  for  offi- 
cial services,  it  does  not  follow  that  the  state  may  not  receive 
them,  and  recompense  its  agent  in  another  mode  and  at  a  differ- 
ent rate 

It  will  scarcely  be  questioned  that  the  legislature  now  sitting, 
may  create  a  special  judge  in  this  city,  to  have  jurisdiction  of 
writs  of  habeas  corpus  and  certiorari,  summary  proceedings 
against  fraudulent  debtors,  and  the  like ;  for  which  he  shall  be 
entitled  to  demand  the  same  fees  that  were  formerly  paid  to 
justices  of  this  court,  such  fees  to  be  paid  to  the  city  treasury, 
and  the  judge  to  receive  an  annual  salary, from  the  city.  And 
if  this  may  be  done  in  respect  of  a  new  office,  why  not  in 
respect  of  one  existing,  in  which  the  whole  subject  of  fees  and 
compensation  is  wholly  within  the  legislative  control? 

It  is  clear  to  us,  that  while  the  state  may  compensate  by  sala- 
ries, its  officers  concerned  in  the  administration  of  justice,  it 
may  at  the  same  time,  require  its  citizens,  who  have  occasion 
for  the  services  of  such  officers,  to  pay  certain  fees  for  the  same. 
This  is  simply  paying  an  agent  a  gross  sum,  while  those  for 
whom  he  transacts  the  business  of  the  state  are  required  to  pay 
to  the  state  a  fixed  price  for  each  service  rendered. 

In  the  case  of  the  register  of  deeds,  pending  before  lis  on 


i 


NRW  YOKK— MARCH,  1849.  377 

Coiuar  ▼.  The  City  of  New  Yorit. 

nearly  the  same  poiqt,  it  is  urged  that  the  act  in  question  impo- 
ses a  tax  upon  citizens  who  may  require  these  services  ^  and  it 
is  unconstitutional  because  it  dees  not  specify  the  object  to 
which  the  tax  shall  be  applied.  We  do  not  perceive  any  re- 
semblance to  a  tax,  in  these  fees  paid  by  citizens  for  the  promo- 
tion of  their  private  ends. 

It  is  not  necessary  for  us  to  notice  all  the  extreme  cases  put 
by  the  learned  counsel  for  the  plaintiff  This  statute  does  not 
transfer  the  fees  to  a  stranger,  or  to  a  mere  corporation.  They 
are  conferred  upon  the  city  and  county  of  New  York,  a  politi- 
cal community  of  nearly  half  a  million  of  people,  for  the  public 
benefit. 

We  have  no  evidence,  nor  indeed  was  it  pressed,  that  the 
annual  salary  allowed  to  the  clerk  is  illiberal ;  much  less  that 
it  is  so  small  as  to  cause  him  to  vacate  his  office.  Its  apparent 
hardship  consists  in  discontinuing  during  the  residue  of  his 
term,  the  large  remuneration  attached  to  the  office  when  he  en- 
tered upon  its  duties.  It  is  not  our  province  to  vindicate  the 
propriety  of  legislation,  which  thus  deprives  an  officer  of  great 
trust  of  the  principal  profits,  which,  relying  upon  the  stability 
of  the  laws,  he  had  good  reason  to  expect  would  continue  du- 
ring his  term,  and  upon  the  faith  of  which  he  may  have  relin- 
quished valuable  pursuits  in  order  to  take  upon  himself  the 
dischai^e  of  its  duties. 

We  might  think  it  far  more  just,  that  such  laws  should  be 
made  to  operate  prospectively ;  but  our  duty  is  to  declare  the 
law,  not  to  make  or  unmake  it ;  and  we  feel  bound  to  say,  that 
we  believe  this  act  was  a  valid  exercise  of  legislative  power. 
There  are  numerous  instances  of  similar  statutes,  of  which  we 
will  mention  some  of  the  most  striking. 

In  May,  1842,  congress,  by  an  act  aj^licable  to  persons  then 
in  office,  limited  the  compensation  of  district  attorneys,  marshals, 
and  circuit  and  district  clerks ;  and  required  them  to  pay  the 
surplus  of  their  fees,  into  the  treasury  of  the  United  States. 
The  district  attorneys  and  marshals  hold  office  for  a  term  of 
years ;  and  it  is  a  well  known  historical  fact,  that  the  fees  in 
this  district  of  all  the  officers  named,  had  for  several  years, 
amounted  to  many  times  the  sums  fixed  for  the  respective  sala- 
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ries  by  the  act.    (Acts  of  Congress  of  1842,  ch.  29,  }  1,  No. 
167.) 

The  district  attorneys  of  the  respective  counties  in  this  state 
were,  until  1847,  appointed  for  terms  of  three  years.  Yet  a 
series  of  acts  were  passed  by  the  legislature,  commencing  in 
1838,  by  which  in  all  but  the  smallest  counties,  those  officers 
were  deprived  of  their  fees,  and  put  upon  annual  salaries, 
amounting  to  far  less  than  their  former  compensation ;  and  such 
acts  were  applied  to  those  then  enjoying  the  appointments. 

This  course  of  legislation,  and  the  acquiescence  of  the  nu- 
merous intelligent  and  influential  persons  affected  by  it,  tend  to 
strengthen  the  argument  in  favor  of  entire  legislative  control, 
derived  from  the  nature  of  public  officers  and  their  relation  to 
the  government 

Judgment  for  the  defendants. 


Samuel  Osgood  v.  Same  Defendants. 

E.  Sand/ord,  and  N.  B.  Blunts  for  the  plaintifll 

/.  McKeon,  and  Willia  HaU,  for  the  defendants. 

In  this  case,  there  remains  little  to  be  said.  The  plaintiff 
can  found  no  claim  upon  the  city  charter ;  for  bis  office  was 
first  called  into  existence  by  the  act  of  1813.  He  was  actually 
in  office  when  the  constitution  of  1846  took  effect,  and  it  de- 
clares that  he  shall  "AoM"  his  office  till  the  expiration  of  the 
term  for  which  he  was  elected.  (Art.  14,  §  10.)  By  this  we 
understand  simply,  that  he  was  to  have  the  office,  as  if  there 
had  been  no  change  in  our  organic  law.  In  other  respects,  bis 
case  is  like  Mr.  Conner's  and  we  must  render  the  same  jndg* 
ment  in  favor  of  the  defendants. 
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Cashmbre  9.  Db  Wolp  and  Growblu. 

Tb*  courts  of  common  law  in  the  MTonl  statoo  hsTO  joriadiction  to  dotonninc 
qnootiono  of  MlTagOi  in  como  wbicli*  in  other  rMpecti*  are  within  the  eoope  of 
their  eetaUithed  jariediction. 

The  jariidiction  of  the  United  Statee  conrte  in  admiralty  over  qneetione  of  ial?age» 
10  to  that  extent  eoncorrenty  and  not  exelneive. 

A  itate  Gonrt  having  law  and  eqnity  powen,  may  entertain  a  mit  to  redeem  pre- 
perty  claimed  to  be  held  for  a  salvage  lien,  to  enforce  which  salvage  no  suit  is 
pending  in  admiralty ;  and  may  lettrain  the  removal  of  the  property  hy  injnne« 
tion,  appoint  a  receiver  for  its  preservation  and  for  its  sale,  where  perishable,  and 

f  ascertain  the  salvage  liens  and  decree  payment  to  the  parties  entitled. 
January  97 ;  March  10, 1849. 

The  complaint  in  this  cause  was  exhibited  by  Abdoolah 
Cashmerei  of  Bombay  in  Hindoostan,  against  Thomas  Crowell 
and  Thomas  L.  De  Wolf.    It  stated,  that  in  May,  1847,  the 
plaintiff  shipped  on  board  a  British  ship,  the  Lady  Kennaway, 
one  case,  containing  six  long  and  eleven  square  cashmere 
shawls,  belonging  to  him,  of  the  value  of  $3600  to  $4000,  to  be 
delivered  at  the  port  of  London  to  Forbes,  Forbes  &  Co.,  as  his 
fisustors.    That  during  the  course  of  the  voyage,  and  on  the  16th 
of  November,  1847,  within  a  short  distance  of  the  English 
coast,  the  ship  was  entered  upon  by  the  officers  and  crew  of  the 
British  barque  Reliance,  whereof  the  defendant,  Crowell,  was 
aaaster;  who  with  his  officers  and  crew,  under  pretence  of 
ajJiyage,  took  from  the  Lady  Keimaway,  the  plaintiff's  case  of 
shawls,  opened  it,  wantonly  damaged  the  shawls,  and  pro- 
ceeded therewith,  and  with  other  goods  taken  from  the  ship,  to 
the  port  of  New  York,  contrary  to  the  laws  of  England  appli- 
cable to  British  vessels  in  such  cases,  which  required  the  goods 
thus  taken  to  be  carried  into  England.    That  on  the  arrival  of 
the  shawls  in  New  York,  CroweU,  in  behalf  of  himself  and  his 
officers  and  crew,  libelled  the  same  upon  a  claim  for  salvage,  in 
the  district  court  of  the  southern  district  of  New  York,  which 
libel  was  dismissed  by  that  court  on  the  18th  of  July,  1848, 
nrhe  decree  of  dismissal  recited  that  the  goods  were  taken  from 
4be  Lady  Kennaway,  on  soundings,  near  the  British  coast, 
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abandoned  at  sea,  and  the  master  and  crew  of  the  Relianoer 
then  took  from  her,  and  transported  in  their  ressel  to  Nev 
York  the  goods  claimed  ;  that  when  the  ReUanod  fell  in  with 
her,  another  British  vessel  was  lying  near  her,  and  had  already 
boarded  her,  and  such  vessel  was  left  there  by  the  nelinoe; 
and  that  the  Lady  Kennaway  was  afterwards  taken  into  the 
port  of  Portsmouth  in  England ;  that  the  ship  and  barque  were 
owned  by  British  subjects,  and  the  libellants  were  also  British 
subj^ts ;  and  the  matter  havrog  been  ai^ed  by  eomnel,  the 
decree  declared  that  it  rested  in  the  somid  discretion  of  the 
court,  whether  it  would  take  cognizance  of  the  matters  in  con- 
testation, or  would  leave  the  parties  to  centest  the  same  in  their 
home  tribunals.  It  thereupon  decreed  that  the  suit  be  dismksed, 
and  the  goods  discharged  from  the  arrest }  that  on  payment  of 
the  costs  directed,  the  Kbellants  might  take  the  property  out  of 
the  custody  of  the  court ;  and  if  they  did  not  within  twenty 
days  resume  its  possession,  the  claimants  might  take  it  afid 
carry  it  to  its  port  of  destination. 

The  complaint  further  stated,  that  Crowell  and  his  officers 
and  crew,  have  left  this  country,  and  the  defendant  De  YMt, 
claims  the  right  to  hold  the  shawls  in  their  behalf,  and  is  at- 
tempting to  obtain  possession  thereof.  The  plaintiff  believes 
those  parties  were  not  entitled  to  salvage ;  or  if  they  were,  that 
their  right  has  been  defeated  by  their  misconduct  in  respect  ef 
the  goods.  That  the  goods  are  in  the  possession  of  the  United 
States  marshal,  but  De  Wolf  has  notified  the  marshal  not  to 
part  with  the  same,  because  he  intends  to  acquire  the  possession 
tmder  the  decree  of  the  district  court ;  and  the  marshal  refiises 
to  give  <hem  up  to  the  plaintiff  or  his  agents.  That  De  Wolf 
is  now  taking  measures  to  obtain  possession  firom  the  marshal. 
That  De  Wol^  Crowell,  and  the  other  pretended  salvors,  aie 
persons  of  insuflSicient  pecuniary  means  and  responsrUIity,  to 
answer  for  the  value  of  the  property.  That  the  goods  are  of 
very  delicate  texture,  and  would  be  greatly  damaged  by  being 
handled  by  persons  not  familiar  with  them ;  are  of  valne  as 
articles  of  fashion  and  show  only,  and  will  be  damaged  by 
being  retained  by  those  interested  in  the  sale  thereof.  Thnt  die 
phdntcff  desires  lo  have  the  claim  to  salvage  thereon  detoimliiedf 
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and  to  pay  the  same  if  any  be  dae,  and  in  the  mean  time  to 
obtain  possession,  on  giving  security  for  the  salvage.  He  prayed 
for  an  injunction,  and  a  receiver,  that  it  might  be  ascertained 
by  the  court  whether  any  salvage  be  due,  and  if  there  were, 
that  he  might  be  allowed  to  pay  the  same,  and  redeem  his  goods 
fiom  the  lien  thereof ;  and  for  general  relief 

The  complaint  was  verified  by  Charles  Rhind,  Jr.,  the  agent 
of  the  plaintiff;  and  thereon  an  order  was  made  by  one  of 
the  justices  of  the  court,  restraining  the  defendants  from  all  pro* 
ceedings  to  obtain  the  possession  of  the  shawls  from  the  marshal 
or  firom  any  other  person. 

The  plaintiff  now  applies  for  a  receiver,  with  the  usual  au«> 
tfaority.  The  defendant,  De  Wolf,  resisted  the  motion  on  affi- 
davits.   Crowel  had  not  been  served  with  process. 

De  Wolf  stated,  that  the  shawls  claimed  by  the  plaintiff  were 
a  part  of  194  shawls,  which  were  taken  by  Crowell,  his  officers 
and  crew,  from  the  Lady  Kennaway,  which  they  found  derelict 
and  totally  abandoned  at  sea,  in  the  Bay  of  Biscay,  about  200 
miles  from  land,  with  five  feet  water  in  her  hold,  and  her 
rudder  gone.  CrowelPs  barque  was  on  a  voyage  from  Livers- 
pool  to  New  York.  They  saved  the  shawls  from  the  ship,  for 
the  owners,  and  brought  them  to  New  York.  Some  of  the 
riiawls  were  wet  with  sea-water,  when  taken  from  the  ship, 
but  that  no  intentional  damage  was  done  to  any  of  them  by  those 
in  the  barque. 

On  their  arrival  here,  the  goods  were  deposited  in  the  public 
stores,  under  the  custody  of  the  collector  of  the  port;  and 
Growell,  in  behalf  of  the  owner  and  crew  of  the  barque,  immi- 
diately  libelled  the  whole  of  the  shawls  for  salvage,  and  the 
same  were  transferred  from  his  custody  to  that  of  the  marshal 
of  the  United  States  in  this  district  Crowell  and  bis  vessel 
and  crew  proceeded  from  here  to  Mobile,  and  thence  returned 
to  Liverpool.  And  all  concerned  in  the  salvage,  and  all  the 
witnesses,  are  mariners,  British  subjects,  absent  from  this  coun- 
try,  and  ever  likely  to  remain  abroad. 

Upon  the  libel  being  dismissed  by  the  district  court,  De  Wol^ 
iirhom  Crowell  had  constituted  his  agent  and  attorney,  complied 
widi  the  terms  of  the  deciise,  so  as  to  entitle  him  to  the  ra^pos- 
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session  of  the  goods,  and  thereupon  obtained  an  order  of  1be 
court  directing  the  marshal  to  deliver  the  same  to  the  iibellants 
or  their  agent.  The  marshal  then  made  an  order  on  the  col- 
lector of  the  port  to  deliver  the  same  to  De  Wolt.  This  was 
the  day  before  the  injunction  was  granted.  De  Wolf  claimed 
that  the  goods  when  they  arrived  here,  were  lawfully  in  Cio- 
well's  possession,  and  subject  to  be  retained  by  him  by  way  of 
lien  for  the  salvage ;  and  on  their  discharge,  were  again,  and 
still  are  in  the  possession  of  Crowell  by  De  Wolf  as  his  agent 
That  this  court  has  no  jurisdiction  of  the  matter,  it  being  a  case 
of  salvage  belonging  to  the  admiralty  court ;  and  also  because 
Crowell  is  a  non-resident,  not  served  with  process.  That  be, 
De  Wolf,  has  advanced  large  sums  in  respect  of  the  goods,  for 
which  he  claims  a  lien.  That  his  brother,  John  S.  De  WoU^ 
for  whom  he  is  also  the  agent,  is  the  owner  of  the  barque  Reli- 
ance, and  is  worth  over  $100,000,  and  he  is  himself  abundantly 
able  to  answer  for  the  value  of  the  property  in  question.  He 
denied  all  the  bad  faith  and  improper  conduct  charged,  and  said 
he  intended  to  ship  the  property  to  his  brother  at  Liverpool, 
there  to  be  libelled  for  the  salvage  claimed. 

D,  Lordy  for  the  plaintiff. 

The  defendant  relies  on  the  opinion  of  the  supreme  court  in 
this  district,  in  Frith  against  these  defendants,  reversing  the  de- 
cision of  Edmonds,  J.,  at  the  special  term.  I  am  compelled  to 
satisfy  this  court  that  the  decision  in  Frith's  case  was  wrong ; 
and  will  undertake  to  show  that  this  court  may  deliver  the  pro- 
perty to  the  plaintiff,  taking  from  him  security  to  pay  any  sal- 
vage there  may  be ;  and  may  then  compel  a  settlement  of  the 
question  involved. 

The  plaintiff's  ownership  of  the  shawls  is  not  denied.  The 
goods  were  taken  at  sea,  on  soundings,  near  the  British  coast, 
and  another  ship  which  had  first  boarded  the  abandoned  vessel, 
was  lying  near.  The  defendants  took  them  at  sea,  under  the 
pretence  of  salvage.  This  is  not  denied.  The  alleged  damages 
and  injury  are  denied.  The  United  States  court  refused  to  take 
jurisdiction  of  the  case. 

Crowell  has  only  a  constructive  possession,  and  we  have  a 


NEW  YORK— MARCH,  1849.  383 

Cashmere  v.  De  Wolf. 

right  to  prevent  his  obtaining  actual  possession.  The  goods  are 
fashionable  articles,  and  necessary  to  be  in  the  dominion  of  the 
owner.  They  are  of  delicate  texture,  and  easily  injured.  The 
goods  are  saved  for  the  benefit  of  the  owner ;  and  he  is  trying 
to  have  the  benefit  of  them,  paying  all  the  salvors  are  entitled 
to. 

I.  The  plaintiff  is  entitled  on  some  terms,  to  the  possession 
and  disposal  of  these  shawls,  whenever  he  may  deem  it  advan- 
tageous. He  is  entitled  to  some  specific  relief  in  the  suit.  The 
difficulty  about  the  amount  and  extent  of  the  lien,  the  peculiar 
character  of  the  goods,  and  their  situation,  are  elements  of  ju- 
risdiction. The  lien  alone  gives  jurisdiction,  if  it  be  not  exclu- 
sively maritime. 

Then  there  is  the  insecurity  of  the  defendants  ;  the  transitory 
character  of  the  defendants.  De  Wolf  is  the  mere  attorney, 
and  the  plaintifi*  will  have  no  remedy  against  him  after  he 
transmits  the  property  to  his  principal.  On  this  point  of  juris- 
diction, I  refer  to  Crane  v.  Ford,  (I  Hopk.  114;)  Ridgway  v. 
Roberts  J  (4  Hare,  106 ;)  which  was  the  case  of  a  ship ;  and 
Glascott  V.  Long^  (3  M.  &  Cr.  451.) 

We  could  obtain  possession,  and  mean  time  have  an  injunc- 
tion, if  there  were  no  salvage  claim ;  that  is  very  clear.  The 
property  is  here ;  we  own  it.  Can  the  defendant  send  it  to 
sea,  without  our  consent ;  we  wanting  its  possession  here  1 

11.  The  fact  that  the  lien  is  for  salvage,  does  not  oust  the 
jurisdiction  of  equity,  or  of  a  common  law  court  The  salvor 
may  retain  the  property  for  his  lien,  and  put  the  owner  to  a 
tender,  and  then  try  it  in  the  ordinary  courts.  He  is  not  bound 
to  go  into  Admiralty.    {Hartfort  v.  JoneSf  1  Ld  Raym.  393.) 

In  Baring  v.  Day,  (8  East,  67,)  the  amount  of  salvage  was 
the  sole  question.  Newman  v.  Walters,  (3  Bos.  &  Pul.  613 ;) 
was  an  action  by  a  salvor  for  his  salvage.  And  see  Abbott  on 
Shipping,  by  Story  &  P.,  556,  662.  The  difficulty  arises  in 
making  a  tender ;  because  if  it  be  one  dollar  too  little,  in  the 
estimate  of  a  jury,  the  plaintiff  must  fail  in  a  suit  at  law  for 
the  goods.  Blake  v.  Patten,  (15  Maine,  173,)  was  an  action 
by  a  sailor  for  his  share  of  salvage  against  the  master  pf  the 
vessel,  who  had  received  it. 
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Thus  the  common  law  courts  have  jurisdictioQ  of  questioQg 
of  salvage,  and  they  are  not  of  exclusive  admiralty  jurisdiction. 
If  prize  be  the  question,  there  is  no  jurisdiction  at  common  law. 
(Dougl.  694 ;  and  Norton  v.  HaUeit,  16  Johns.  328^  following 
that  case.)  Political  questions  are  involved  in  a  question  of 
capture. 

The  case  of  a  marine  trespass,  is  one  of  admiralty  jorisdic- 
tion ;  clearly  so.  Yet  the  state  courts  have  jurisdiction  alsa 
{Percival  v.  Hickey^  18  John.  291.)  Courts  of  equity  have  ju- 
risdiction of  suits  for  contribution  to  a  general  average.  They 
always  had  it  formerly.  So  admiralty  has  it  concurrently,  oo 
the  ground  of  lien.  So  of  seamen's  wages.  So  as  to  the 
catchings,  &c.,  of  a  whaling  voyage ;  the  parties  may  proceed 
in  equity  for  the  distribution. 

Claims  on  charter  party,  and  for  freight,  in  this  country,  are 
enforced  in  admiralty.  It  was  not  so  in  England.  In  Jfer- 
chants  Bank  v.  K  7.  Steam  Nov,  Co.,  (0  Howard,  389,)  this 
point  was  examined  and  considered. 

The  jurisdiction  is  concurrent  in  innumerable  cases.  This  is 
not  the  case  of  a  vessel  touching  while  on  her  voyage ;  or  of  a 
seaman  on  board  a  foreign  ship,  and  returning  to  his  own 
country. 

It  is  said,  the  constitution  and  the  laws  of  the  United  States 
prohibit  the  common  law  courts  from  the  jurisdiction  claimed. 
But  the  Judiciary  Act  of  1789,  expressly  saves  the  eommoa 
law  remedy  to  suitors,  the  same  as  it  existed  in  England  at  the 
revolution.  The  master  of  the  vessel  represents  all  the  salvage 
claims. 

If  it  were  an  exclusive  jurisdiction,  the  United  States  court 
could  not  decline  it.  If  it  does  decline  it,  most  certainly,  it  is 
not  exclusive  in  that  court. 

This  court  may  retain  the  property,  and  direct  the  questioa 
of  salvage  to  be  settled  in  tlie  admiralty  court,  or  elsewhm* 
We  are  willing  to  give  any  security,  so  that  we  be  not  deprived 
of  our  goods.  We  are  not  bound  to  tender  this  salvage  Uiod- 
fold.  The  lien  is  not  one  arising  from  contract.  It  is  vague 
and  indeterminate.  If  this  court  have  no  jurisdiction,  our  goods 
are  effectually  taken  from  us,  without  any  remedy. 
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J.  W.  Gerard,  for  the  defendant,  De  Wolf. 

I.  The  question  at  issue  in  this  cause,  being  purely  one  of 
the  right  and  amount  of  salvage,  for  salvage  services  performed 
on  the  high  seas,  this  court  has  no  jurisdiction  of  the  case ;  but 
the  jurisdiction  of  the  district  court  of  the  United  States  is  ex- 
clusive of  that  of  the  state  courts. 

We  concede  that  in  England,  the  courts  of  common  law  have 
jurisdiction  of  such  questions  in  certain  cases.  It  is  made  ex- 
clusive here  in  the  admiralty  courts,  by  the  difference  in  the 
governments. 

The  constitution  of  the  United  States  conferred  this  jurisdic- 
tion on  the  federal  courts  exclusively.  There  is  no  case  or 
dictum  to  be  found,  either  in  the  state  or  national  decisions,  to 
the  effect  that  the  state  courts  have  any  such  jurisdiction.  The 
contrary  is  fully  established.  (1  Peters'  Admiralty  Decisions, 
81, 93 ;  1  Peters'  R.  645 ;  1  Sumner,  400 ;  16  Johns.  327  ;  Ab- 
kott  on  Shipp.  by  Story  6c^  Perkins,  663,  note.) 

The  courts  of  common  law  are  not  competent  to  give  the 
pelief.  They  have  not  the  adequate  machinery.  They  cannot 
make  all  the  necessary  parties,  or  effect  the  distribution.  Here 
were  194  shawls,  and  as  many  different  owners  might  sue  us 
for  them,  if  the  plaintiff  is  right  In  admiralty  the  salvors 
may  be  witnesses  for  each  other.  Not  so  at  common  law. 
(Abbott  on  Shipp.  682,  note.) 

The  prayer  of  this  complaint,  is  to  take  away  the  salvor's 
Hen,  and  substitute  a  bond — a  mere  personal  remedy. 

The  counsel  also  cited  I  Wheaton,  304,  335 ;  1  Kent's  Com. 
318,319;  18  John.  392.  . 

II.  The  plaintiff  is  estopped  by  his  acts  and  allegations  in 
Che  salvage  suit  in  the  United  States  district  court,  from  now 
asserting  the  jurisdiction  of  the  state  court.  {14  John  134 ;  I 
CJowen,  643.) 

III.  The  decision  of  the  United  States  district  court  is  res 
4Bdfndicat€B  upon  the  questions,  whether  it  is  proper  for  the 
eoarts  of  this  country  to  entertain  jurisdiction  of  the  matters  in 
controversy,  and  upon  the  rights  of  the  defendant  to  the  pos- 
session and  custody  of  the  goods  to  be  carried  to  England  for 
adjudication  ^  as  is  also  the  recent  decision  of  the  supreme  court 
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as  to  the  question  of  jurisdiction,  in  Firth  y.  CrttweU^  on  other 
goods  taken  from  the  same  ship. 

lY.  If  the  propriety  of  the  entertaining  jurisdiction  in  these 
cases  were  an  open  question,  and  the  court  were  to  exercise 
their  discretion  upon  it,  they  would  not  entertain  their  jurisdie- 
tion  under  the  circumstances  of  this  case,  for  the  following 
among  other  reasons : 

1.  The  plaintiff's  representative  defeated  the  adjustment  of 
the  whole  controversy  in  the  district  court,  hy  ohjectiog  to  the 
jurisdiction  of  the  courts  in  this  country. 

2.  He  is  now  taking  exactly  the  opposite  ground,  and  assert- 
ing what  he  there  denied. 

3.  This  court  has  not  the  machinery  adapted  to  the  determi- 
nation of  a  salvage  suit.  It  is  not  a  matter  of  account ;  but  the 
proportions  in  which  the  salvage  is  to  be  distributed  between 
owners,  masters  and  crew,  and  even  between  different  meoiben 
of  the  same  crew,  rest  in  the  discretion  of  the  judge,  and  caoiioC 
be  properly  adjusted  in  this  court.  {Novum  v.  HaUettf  16  Johns. 
327 ;  Percival  v.  Htcksy,  17  Johns.  257 ;  Johnson  v.  DaUoHf  I 
Cowen,  643 ;  Gardner  v.  ThomaSj  14  Johns.  134.) 

Y.  The  defendants  were  proceeding  with  due  diligence  te 
have  the  claim  for  salvage  adjudicated.  The  question  whether 
this  court  would  not  interfere  or  not,  if  they  did  not  so  proceed, 
therefore  does  not  arise.  But  it  is  further  insisted,  that  when 
the  salvors  should  lie  by,  and  thus  detain  the  property  from  the 
owners,  the  remedy  of  the  latter  would  be  by  action  in  the 
court  of  admiralty  to  recover  possession  of  the  property,  or  by 
tendering  at  their  peril  enough  to  coyer  the  claim  for  salvag<^ 
and  bringing  an  action  of  replevin. 

YI.  This  being  in  effect  an  action  to  recover  the  possession'of 
the  shawls  in  specie,  and  in  the  nature  of  an  action  of  replevin*, 
the  plaintiff  was  bound  to  proceed  in  the  form  pointed  out  by 
the  code  of  procedure,  where  the  delivery  of  personal  property 
is  claimed ;  and  not  having  done  so,  the  action  must  be  diCf* 
missed. 

YIL  The  action  cannot  be  sustained,  without  making  all  the 
members  of  the  crew  of  the  Reliance,  who  are  living,  parties; 
and  they  not  being  parties,  no  ord^r  affecting  their  rights  can 
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be  made  by  the  court    (1  Sumnei's  R.  400 ;  Abbott  on  Ship- 
ping, 678.) 

Yin.  The  court  has  not  jurisdiction  of  the  persons  of  the  de- 
ftndants,  one  being  a  non-resident,  and  nearer  having  been 
aenred  with  process ;  and  this  not  being  an  action  for  an  injury 
to  personal  property,  within  the  meaning  of  the  code  of  pro- 
•cedure. 

,  Lordj  in  reply. 

There  is  nothing  to  oblige  the  defendants  to  take  the  goods 
to  England.  The  plaintiff  was  not  represented  in  the  United 
States  court.  The  counsel  does  not  represent  owners.  He  in- 
terrenes  to  preserve  the  property  for  the  owners. 

This  court  cannot  decline  jurisdiction,  if  it  be  concurrenti 
smd  its  machinery  is  quite  adequate  to  dispose  of  all  the  ques^ 
lions  and  rights  involved.  The  constitution  of  the  United 
States  does  not  give  exclusive  jurisdiction  in  admiralty  to  the 
federal  courts.  It  gave  no  specific  maritime  jurisdiction,  and 
congress  expressly  resei^ved  all  that  belonged  to  the  state  courts, 

Bt  the  Court.  Sandford,  J. — The  defendant  contends  that 
this  court  has  no  jurisdiction,  because  the  lien  claimed  by  Crow- 
ell  and  his  associates,  is  for  salvage  of  a  cargo,  derelict  at  sea ) 
and  the  jurisdiction  is  exclusively  in  the  court  of  admiralty* 
It  is  not  denied  that  in  England,  the  courts  of  common  law  have 
concurrent  jurisdiction  with  the  admiralty  courts,  in  determin- 
ing questiona  of  salvage ;  but  it  is  claimed  to  be  otherwise  here, 
by  force  of  the  constitution  of  the  United  States  and  the  Judici- 
ary Act  of  1789. 

•  In  determining  this  point,  the  relative  convenience  of  the  re- 
spective tribunals  is  not  important  Jurisdiction  depends  on 
other  and  higher  considerations. 

Section  nine  of  the  Judiciary  Act  of  Congress,  which  declares 
the  authority  of  the  district  courts  of  the  United  States,  clothes 
them  with  ''  exclusive  original  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  including-all  seizures  under 
lawa  of  imposts,"  d&c.,  "  saving  to  suitors,  in  all  cases,  the  right 
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of  a  common  law  remedy,  where  the  common  law  is  competent 
to  give  it." 

It  is  difficult  to  perceive  why,  under  this  important  ezceiftioii; 
when  we  bad  in  this  state  in  full  operation^  the  same  commoa 
*  law  that  governed  in  England,  and  like  courts  of  law  and  equi- 
ty, administering  the  natae  remedies,  and  in  the  same  forms,  of 
proceeding,  which  were  administered  and  used  by  the  courts  of 
law  and  equity  there  ;  the  courts  of  this  state  did  not  retain  pre- 
cisely the  same  jurisdiction  which  the  courts  of  common  law 
hi  England  exercised,  concurrently  with  the  admiralty  court, 
prior  to  the  American  Revolution. 

We  are  however  referred  to  the  recent  decision  of  the  supreme 
court  in  this  district,  in  Pritk  v.  CroweU,  reversing  an  order  of 
one  of  the  justices  of  that  court,  appointing  a  receiver  of  goods 
taken  by  the  same  parties,  at  the  same  time,  and  under  the 
same  circumstances,  with  those  in  question  here.  That  court  re- 
fused to  entertain  jurisdiction,  for  the  reasons,  that  it  is  not  a 
proper  tribunal  to  try  a  question  of  salvage,  its  forms.of  proceed- 
ing are  inadequately  adapted  to  it,  it  has  never  ^exercised  such 
a  jurisdiction,  and  the  court  of  admirahy  is  the  proper  tribunal 
for  that  purpose. 

This  decision  is  not  placed  distinctly  on  the  ground  urged  at 
the  bar,  that  the  admiralty  court  has  exclusive  cognizance  of  the 
matter ;  but  rather  on  the  novelty  of  the  appeal  to  the  supreme 
court,'  and  its  inadequate  machinery  to  deal  advantageously 
with  such  a  case. 

After  carefully  considering  the  question,  we  are  constrained 
to  differ  from  that  learned  tribunal,  whic^  we  never  can  do  with- 
out regret.  And  this  unfortunate  disagreement  impels  us  to 
give  our  views  more  at  large  than  we  are  wont  on  interlocutory 
appUcations. ' 

The  constitution  of  the  United  States,  does  not  determine  the 
point.  It  authorizes  congress  to  create  inferior  courts  and  confer 
on  them  admiralty  jurisdiction.  Until  congress  exercised  the 
authority,  there  was  no  interference  with  the  state  courts ;  and 
when  the  U.  S.  district  courts  were  created,  and  their  c(^nizanoe 
defined,  their  jurisdiction  became  exclusive,  only  so  &r  as  it 
was  made  exclusive  by  the  act  of  congress.    In  all  other  cases 
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where  the  courts  of  common  law  provided  an  adequate  remedy 
before ;  it  seems  to  be  plain  that  the  judiciary  act,  at  most, 
gave  only  a  concurrent  jurisdiction  to  the  admiralty. 

The  great  argument  against  the  jurisdiction  of  this  court,  to 
decide  a  question  of  salvage,  was  founded  upon  the  decisions 
respecting  prize  causes.  As  to  this  argument,  the  common  law 
courts  in  England,  never  had  any  jurisdiction  of  questions  of 
prize  of  war.  This  was  most  elaborately  adjudged  in  the  great 
case  of  Le  Caux  v.  Edeviy  Dougl.  694 ;  and  it  was  there  shown 
to  have  been  the  settled  law  for  more  than  a  century.  Of  course 
there  could  be  no  pretence  that  our  state  courts  had  a  maritime 
jurisdiction,  which  the  English  common  law  courts  had  not ; 
and  it  has  never  been  claimed.  In  the  case  of  HaUett  v.  Novion^ 
14  Johns.  273,  (reversed  in  16  ibid,  327,)  the  supreme  court 
maintained  the  suit,  as  establishing  merely  a  marine  tort,  against 
the  opinions  of  Spencer  and  Yates,  justices,  that  it  was  a  case 
of  prize ;  and  the  court  of  last  resort,  reversed  the  judgment,  on 
the  sole  ground,  that  the  captors  claimed  to  have  seized  the  vessel 
as  prize  of  war,  which  involved  a  question  not  determinable  in 
a  count  of  common  law. 

The  jurisdiction  in  cases  of  prize,  rests  upon  the  law  of  na- 
tions, and  is  peculiar,  in  England,  as  well  as  in  the  United 
States.  In  England  the  admiralty  court,  acting  upon  those 
questions,  is  called  a  prize  court ;  when  acting  upon  all  others 
it  is  an  instance  court.  It  not  only  has  different  names,  but  the 
two  courts  differed  essentially;  because  the  appeal  was  to  a 
different  tribunal  in  the  instance  court,  from  that  provided  in  the 
prize  court.  In  the  latter,  the  questions  arising  were  political ; 
in  the  former,  they  were  the  ordinary  questions  of  municipal 
and  commercial  law. 

Moreover,  the  prize  court  only  exists  in  England  by  force  of 
a  commission  issued  on  the  breaking  out  of  hostilities ;  and  a 
new  commission  is  requisite  to  provide  for  each  new  war.  The 
jadge  of  the  instance  court  of  admiralty,  it  is  true,  is  uniformly 
clothed  with  the  prize  jurisdiction  under  such  commissions; 
but  there  is  no  legal  obstacle  to  its  being  conferred  on  another 
and  distinct  judge.  (See  Lindo  v.  Rodney^  DougL  623.)  This 
being  the  constitution  of  the  prize  court  of  admiralty  in  En- 
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gland,  it  was  stoutly  denied,  in  the  origin  of  our  constitutional 
gotrernment,  that  the  act  of  congress  creating  the  district  coam 
conferred  any  jurisdiction  upon  them  in  cases  of  prize.  It  wu 
not  tilt  after  conflicting  decisions  on  the  point,  in  two  district 
and  two  circuit  courts,  that  it  was  finally  decided  by  the  so* 
preme  court  of  the  United  States,  that  the  district  courts  poi* 
sessed  the  powers  of  a  prize  court  of  admiralty.  .{GUus  r. 
The  Schooner  Betsey^  3.  Dallas,  6  ;  and  see  3  ibid.  64.) 

Thus  it  will  be  seen  that  on  the  only  subject,  which  in  En- 
gland was  beyond  and  exclusire  of  the  jurisdiction  of  the  onfr 
nary  courts  of  law  and  equity ;  it  was  not  until  after  serimil 
doubts  and  contestation,  that  our  courts  of  admiralty  were  held 
to  possess  jurisdiction,  by  a  decision  of  the  national  court  of  lait 
resort. 

There  was  subsequently  a  struggle  relative  to  the  iostanoa 
powers  of  the  district  courts  of  admiralty,  touching  seizures  for 
forfeitures  provided  by  acts  of  congress,  in  laws  other  than  thoM 
regulating  trade,  imposts  and  navigation ;  but  the  jurisdictiott 
was  fully  maintained. 

Next  came  the  effort  to  bring  all  marine  contracts  within  the 
admiralty  powers  of  the  district  courts.  To  the  extent  which 
Che  English  admiralty  took  cognizance  of  such  contracts,  there 
was  no  difficulty ;  but  the  attempt  to  exercise  in  our  courts  fd 
admiralty,  the  large  powers  which  were  claimed  for  that  tri- 
bunal several  centuries  ago,  and  which  were  so  zealously  and 
successfully  resisted  by  the  common  law  judges  in  England, 
was  inflexibly  opposed  in  the  supreme  court  of  the  United 
States.  The  same  is  true  of  the  subsequent  claim  of  jurisdie- 
tion  in  the  district  courts,  in  cases  of  marine  torts  occurring  oa 
our  inland  waters,  and  within  the  limits  of  counties. 

Mr.  Justice  Story  contended  for  the  enlai^ed  jurisdiction  for 
enforcing  marine  contracts,  in  De  Lorio  v.  BaU,  (2  Gall.  398,) 
and  Peele  v.  THe  Merchants  Insurance  Ct>.,  (3  Mason,  27;) 
while  the  opposite  view  was  maintained  with  equal  zeal,  by 
Mr.  Justice  Johnson,  in  Ramsay  v.  Allegre^  (12  Wheat  614.) 
In  Bains  v.  The  Schooner  James  and  Catherine,  (1  Baldw.  C. 
C.  644,)  Judge  Baldwin  delivered  an  able  judgment  against  the 
existence  of  jurisdiction  in  the  district  courts,  to  enforce  con- 
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tracts  regulated  b^  the  commoa  law,  though  made  concerning 
maritime  subjects.  The  discussion  was  renewed  in  the  Mer- 
chants Bank  v.  The  N.  J.  Steam  Nav.  Co.^  (6  Howard's  Rep. 
344,)  no  longer  ago  than  last  year ;  when  Mr.  Justice  Daniel 
contended  against  the  jurisdiction,  in  a  powerful  and  elaborate 
opinion;  and  it  may  be  considered  an  open  question  at  this 
moment,  whether  our  courts  of  admiralty  have,  as  a  concurrent 
jurisdiction,  cognizance  of  any  class  of  marine  contracts,  which 
were  not,  at  the  revolution,  within  the  jurisdiction  of  the  En* 
glish  admiralty. 

In  Waring  v.  Clarke^  (5  Howard,  441,)  a  majority  of  the 
supreme  court  of  the  United  States,  decided  that  the  district 
court  in  admiralty  could  entertain  a  libel  as  for  a  marine  tort, 
for  damages  sustained  by  the  collision  of  two  steamboats  on  the 
Mississippi  river.  Judge  Wyne  delivered  the  prevailing  opin^ 
ion,  which  was  met  by  a  full  and  very,  able  dissenting  opinion 
from  Judge  Woodbury,  in  which  two  of  his  associates  concur* 
red.  The  great  point  of  the  argument  in  the  majority  opinion, 
was  to  show  that  the  district  court  had  concurrent  jurisdiction 
of  the  tort,  with  the  courts  of  common  law. 

In  The  American  Insurance  Co.  v.  Carter,  (1  Peters',  611, 
S46,)  to  which  we  were  cited  by  the  defendant's  counsel,  Chief 
Justice  Marshall  says,  the  exercise  of  admiralty  jurisdiction  in 
the  states,  can  only  be  in  those  courts  which  are  established  in 
pursuance  of  the  third  article  of  the  constitution  of  the  United 
States.  This  observation  of  the  learned  judge,  has  no  appli- 
cation to  the  point  before  us,  because  he  was  not  speaking  of 
common  law  courts  at  all ;  and  he  was  arguing  to  show,  that 
the  legislature  of  a  territory  might  establish  a  salvage  court,  for 
the  reason  that  such  legislature  combined  the  governmental 
powers  of  both  the  state  and  the  general  governments ;  it  being 
contended  that  the  power  conferred  on  congress  by  the  consti- 
tution, to  establish  admiralty  courts  in  the  states,  did  not  extend 
to  the  territories  of  the  United  States. 

We  were  also  referred  to  Breveor  v.  The  Ship  Fair  Ameri- 
can,  (1  Peters'  Admiralty  Rep.  81,)  and  to  a  note,  founded  on 
that  case,  in  Story's  Abbott  on  Shipping,  657.  The  case  itself 
a  libel  for  salvage,  and  among  other  objections  to  the  jurts« 
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diction  of  the  conrt,  it  was  shown  that  the  ship  had  been 
delivered  to  the  owners,  the  salvors  could  no  longer  proceed  tji 
remy  and  the  lien  was  gone.  Judge  Peters  upheld  his  jurisdic- 
tion, and  decided  that  admiralty  could  proceed  in  personam  for 
salvage ;  also,  that  the  lien  was  not  gone.  He  said  further,  that 
no  case  is  produced  in  a  common  law  court  of  a  suit  for  salvage 
on  the  high  seas,  and  the  reason  for  there  being  no  such  jaris- 
diction  is,  that  the  common  law  courts  cannot  proceed  tn  rem. 
This,  it  will  be  observed,  is  not  a  decision ;  and  the  reason  as- 
signed, while  it  is  inapplicable  to  courts  of  equity,  does  not 
apply  to  cases  in  the  courts  of  law,  where  salvage  comes  in 
question  incidentally. 

We  have  thus  briefly  reviewed  the  history  of  maritime  juris- 
diction, under  our  national  constitution,  to  show  that  it  is  es- 
sentially without  change  from  the  English  system.  The  admi- 
ralty court  is  held  to  have  the  same  powers  as  an  instance  and 
a  prize  court,  that  the  same  tribunal  possesses  there ;  ezclusiye, 
as  a  prize  conrt,  and  concurrent  in  its  other  jurisdiction,  in  all 
cases  where  the  common  law  courts  gave  a  competent  remedy, 
and  the  admiralty  was  not  made  exclusive  by  law.  The  great 
struggle  in  the  United  States  courts  has  been,  to  extend  admi- 
ralty jurisdiction  to  cases  which  in  England  were  exclusively 
confined  to  the  courts  of  law  and  equity ;  not  to  exclude  from 
the  concurrent  jurisdiction  here,  any  cases  that  were  concurrent 
there. 

We  can  find  no  reason  for  excluding  questions  of  salvage 
from  this  concurrent  authority,  if  parties  choose  to  call  for  its 
exercise,  and  the  cases  are,  in  other  respects,  within  the  scope 
of  our  established  jurisdiction.  The  authority  in  the  EngM 
courts  of  common  law  was  conceded,  and  many  cases  are  re- 
ported where  it  was  applied,  both  at  law  and  in  equity. 

\n  this  country  we  find  one  case,  that  of  Blake  v.  Patten, 
(16  Maine  R.  173,)  where  an  action  was  maintained  by  a  sailor 
against  the  master  of  a  vessel,  for  his  share  of  a  salvage  received 
by  the  latter.  (And  see  Abbott  on  Shipping,  by  Story  &  Per- 
kins, [566]  662.)  The  principle  of  Percival  v.  Hickey,  (18 
Johns.  291,)  is  decisive,  although  that  was  a  marine  tort,  and 
not  a  salvage.    A  military  salvage^  arising  upon  a  re-capture,  is 
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a  case  of  priase,  (TTis  Schooner  Adeline,  9  Granch,  244,)  and 
does  not  affect  the  question. 

Our  conclusion  on  the  case,  as  made  by  the  complaint,  was 
declared  on  a  former  occasion.  {Ccishmere  v.  CroweUj  1  Sandf. 
R.  716.)  It  eiEhibits  a  tort  committed  at  sea  on  the  plaintiff's 
goods,  commencing  with  an  alleged  salvage.  The  defence  is 
a  claim  for  salvage  of  the  goods ;  not  denying  that  they  are 
the  property  of  the  plaintiff,  or  of  some  stranger,  but  claiming  a 
lien  for  salvage  services.  The  supreme  court,  in  FrUh  v.  Qro- 
todly  admit  the  general  jurisdiction  of  a  court  of  equity,  to  inter- 
fere to  ascertain  the  extent  of  a  lien,  in  aid  of  a  party  who  must 
pay  it  before  he  can  obtain  possession  of  his  property ;  and  we 
suppose  it  is  unquestionable. 

This  is  a  court  of  equity,  and  the  plaintiff  seeks  to  redeem 

his  goods.    But  it  is  said  the  lien  is  a  salvage  claim,  and  this 

court  has  not  the  machinery  properly  to  dispose  of  such  a  claim. 

Why  not  ?    The  court  of  chancery,  to  which  all  our  forms  of 

procedure  are  now  assimilated,  has  ever  used  the  same  civil 

law  forms,  which  distinguish  admiralty  proceedings ;  and  in  a 

vast  number  of  cases,  growing  out  of  corporations,  joint  stock 

companies,  whaling  adventures,  the  administration  of  estates, 

and  the  like ;  have  entertained  suits  far  more  complicated  and 

involved,  and  requiring  more  parties,  than  any  salvage  case  to 

be  fcmnd  in  the  books.    The  libel  in  admiralty  is  the  bill  in 

chancery.    Both  courts  proceed  in  rem,  and  both  make  decrees 

affecting  numerous  parties  who  do  not  appear,  and  who  have 

no  actual  notice  of  the  proceedings. 

Assuredly,  we  feel  no  disposition  to  invite  into  this  court 

cases  involving  questions  of  salvage ;  but  we  cannot  say  with 

truth,  that  the  court  is  inadequate  to  investigate  them.    In  this 

suit,  if  the  plaintiff's  motion  be  entertained,  the  course  will  be 

to  place  the  property  in  the  hands  of  a  receiver ;  and,  being 

perishable,  he  will  be  directed  to  sell  it  at  once.    The  proceeds 

will   remain  in  court  until  the  claims  can  be  determined.    If 

there  are  not  sufficient  parties,  the  defect  will  be  supplied ;  and 

on   a  reference,  either  with  further  parties,  or  by  a  notice  to  all 

persons  interested,  such  as  is  given  in  partition  cases  and  admin- 
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istration  suits,  the  referee  will  proceed  to  investigate  the  claimi 
of  all  persons  entitled  to  share  in  the  salvage. 

The  propriety  of  our  entertaining  jurisdiction  is  also  ques- 
tioned, and  the  declension  of  the  district  court  to  take  cogni- 
zance is  cited,  as  adjudging  its  impropriety.  The  decree  of  that 
court  gives  the  reason  of  its  course,  which  was,  that  the  pro- 
perty was  taken  by  the  salvage  claimants  on  the  British  coast, 
within  soundings,  all  the  parties  concerned  were  British  sub- 
jects, and  both  ships  were  British  vessels.  The  British  Consul, 
interposing  for  unknown  owners,  made  the  objection  to  the 
court's  taking  cognizance  of  the  matter ;  and  the  court,  holding 
that  it  could  exercise  a  discretion,  declined  to  proceed. 

The  facts  which  influenced  the  United  States  district  courts 
do  not  confer  any  discretion  upon  us.  The  case  before  this 
court  shows  sufficiently  to  require  its  action,  that  the  property 
which  is  now  here,  if  actually  salved,  was  wrongfully  brought 
here ;  and  that  parties  who  are  foreigners  and  irresponsible,  are 
seeking  to  carry  it  away,  without  any  security  to  the  owner 
that  it  will  be  taken  to  Great  Britain,  or  to  any  country  where 
he^  will  ever  hear  of  it  again.  He  is  willing  to  pay  such  sal* 
vage  as  the  claimants  ought  to  have,  and  he  desires  to  have 
his  property  protected  till  their  claim  can  be  ascertained. 

If  there  were  a  suit  pending  in  the  admiralty  court,  we  might 
and  should  decline  jurisdiction  ;  but  we  have  no  right  to  refuse 
it,  when  required  to  act  in  a  case  within  our  proper  cognizance, 
which  is  not  in  litigation  elsewhere.  If  we  err  in  our  view  of 
the  jurisdiction  of  the  common  law  courts,  to  decide  upon  sal- 
vage questions,  we  ought  nevertheless  to  interfere  for  the  pro- 
tection of  the  plaintiffs  property,  until  the  question  can  be  pro- 
perly settled  ;  but  we  entertain  no  doubt  on  the  principal  point 

As  to  the  objection  that  the  plaintiff  brought  upon  himself 
the  necessity  for  the  salvor's  removal  of  the  goods,  by  opposing 
the  proceeding  in  the  district  court ;  we  find  no  sufficient  evi- 
dence that  he  was  an  actor  at  all  in  that  court  The  British 
Consul  interposed  to  protect  the  property  belonging  to  subjects 
of  his  government,  as  he  had  a  right  to  do ;  but  he  could  not, 
as  Consul,  receive  restitution,  or  even  obtain  a  decree  to  that 
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effect  (  The  Bello  Corrunes,  6  Wheat.  152  ;  The  Antelope,  10 
ibid.  66.) 

This  is  not  an  action  in  the  nature  of  the  former  action  of 
replevin.  It  is  more  in  the  nature  of  a  bill  for  redemption  of 
chattels  retained  for  a  lien. 

There  must  be  a  receiver  appointed  with  the  usual  authority. 


Rockefeller  and  Others  v,  Thompson  and  Others. 

Where  a  Teasel  departs  from  a  port  at  which  a  debt  has  been  contracted  on  her 
account,  for  repairs,  etc.,  in  porsait  of  some  trade  or  basiness,  it  is  a  departare 
within  the  meaning  of  the  statute  relative 'to  proceedings  for  the  collection  of 
demands  against  ships  and  vessels. 

Where  a  ateamboat  was  rec^alarly  employed  in  transporting  passengers  on  the 
Hudson  river  between  New  York  and  Albany :  held,  that  in  contemplation  of 
law,  she  was  engaged  in  making  coasting  voyages  ;  that  every  trip  of  the  boat 
was  a  departure  within  the  meaning  of  the  statute,  and  that  a  claim  or  debt  for 
work,  labor  and  materials  furnished  such  boat  in  the  port  of  New  York,  ceased 
to  be  a  Han  upon  the  boat  at  the  expiration  of  twelve  days  from  the  time  of  her 
departure  from  that  port. 
And  where  repairs  were  made  by  the  plaintiffs  upon  a  vessel  at  various  times  dur- 
ing a  period  of  several  months,  in  pursuance  of  general  orders  to  them  to  do 
whatever  work  they  should  from  time  to  time  be  directed  by  the  officers  of  the 
vaasel  to  do:  held,  that  the  contract  was  not  an  entire  and  indivisible  one,  but 
that  each  job  of  work  done  constituted  a  separate  debt,  which  might  be  enforced 
by  the  plaintiffs. 

March  9  ;  March  17, 1849. 

Motion  by  the  plaintiffs  to  set  aside  report  of  referee.    This 
-was  an  action  brought  by  the  plaintiff  upon  a  bond  executed 
by  the  defendants  as  the  owners  of  the  steamboat  Alida,  on  the 
13th  October  1847,  the  conditions  of  which  was,  that  the  de- 
fendants would  pay  the  amount  T)f  all  such  claims  and  de- 
mands as  had  been  exhibited,  which  should  be  established  to 
have  been  subsisting  liens  upon  the  Alida,  at  the  time  the  bond 
vras  executed.    The  bond  was  given  to  obtain  a  discharge  of 
the  vessel  from  an  attachment  issued  against  her  at  the  instance 
of  the  plaintiffs,  upon  an  account  amounting  to  about  $270,  for 
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work,  labor  aad  materials  furnished  and  done  by  the  plaintiffii 
to  the  vessel  during  the  summer  and  fall  of  1847. 

Upon  the  trial,  it  appeared  that  the  plaintiffs  were  partners  in 
trade,  as  painters ;  that  in  May  or  June,  1847,  they  were  em^ 
ployed  by  the  agent  of  the  Alida  to  do  work  upon  the  boat,  and 
were  authorized  by  him  to  do  from  time  to  time  whatever  they 
should  be  directed  to  do  by  the  pilot,  Engineer,  or  any  one  on 
board  the  boat  They  did  work  upon  the  vessel  at  various 
times  during  the  summer,  until  about  the  20th  of  September. 
The  work  was  mainly  done  on  Sundays,  that  being  the  only 
day  when  the  vessel  was  in  port  The  plaintiffs  were  in  the 
habit  of  sending  some  one  every  Saturday  to  see  what  work 
was  wanted,  and  they  did  what  they  could  between  that  day 
and  Monday.  It  was  shown  by  the  testimony  of  the  witnesses, 
that  the  workmen  were  in  the  habit  of  doing  as  much  as  they 
could  on  each  occasion,  and  then  completing  their  work  the 
next  time  the  vessel  ran  into  port,  and  that  the  work  was  not 
finished  at  any  one  time.  There  was  some  conflict  as  to 
whether  the  job  was  a  continuous  one  or  not 

It  was  shown  on  the  part  of  the  defence  that  the  painting  of 
the  boat  was  done  at  different  times ;  that  whenever  the  paint> 
ing  became  worn,  they  would  have  it  re-painted. 

A  bill  of  particulars  of  the  plaintiffs'  charges  were  given  in 
evidence. 

It  also  appeared  that  the  steamboat  was  owned  from  Hay 
1847  to  the  20th  of  September  of  that  year,  by  W.  B.  M*Cal' 
lough,  and  was  a  passenger  boat  running  in  the  day  time,  oa 
alternate  days,  between  New  York  and  Albany.  On  the  2l8t 
of  September,  M'Cullough  conveyed  the  boat  to  E.  Stevenson, 
who,  on  the  27th  of  the  same  month,  conveyed  to  the  defends 
ants.  It  was  shown  that  the  vessel  left  New  York  on  the  ITtb 
September,  1847,  for  Albany,  and  that  on  the  29th  day  of  Dor 
cember,  1847,  a  legal  tender  was  made  by  the  defendants  to 
the  plaintiffs'  attorneys,  of  the  sum  of  $70,  in  full  for  any  lien 
which  the  plaintiffs'  had  on  the  2d  of  October,  1847,  (the  time 
of  taking  out  the  attachment,)  for  work,  labor,  and  materials 
done  or  used  in  the  Alida,  and  also  the  costs  of  the  proceedings 
on  the  attachment,  and  of  this  suit  up  to  the  time  of  the  tender. 
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The  amount  of  work,  labor,  and  materials,  as  set  forth  in  the 
bill  of  particnlars,  subsequent  to  the  1  7th  of  September,  on 
which  day  the  vessel  left  New  York,  was  less  than  $70. 

It  was  contended  on  the  part  of  the  plaintiffs,  that  the  job 
being  a  continuous  one,  there  was  no  debt  until  the  work  was 
finished,  and  therefore  there  was  no  such  departure  of  the 
steamboat  within  the  meaning  of  the  statute,  as  avoided  th  e 
lien  at  the  expiration  of  12  days  after  the  debt  was  contracted. 

The  defendants  contended  that  the  lien  for  each  separate 
charge  embraced  in  the  bill  of  particulars,  ceased  within  12 
days  after  the  departure  of  the  vessel,  and  they  tendered  all 
that  accrued  within  the  twelve  days  preceding  the  attachment 

The  referee  reported  that  the  sailing  between  New  York  and 
Albany  was  each  time  a  departure  such  as  is  contemplated  by 
the  statute,  and  that  the  lien  for  whatever  was  then  due,  would 
cease  in  12  days ;  that  although  the  work  performed  by  the 
plaintiffs  might  have  been  a  continuous  or  running  account, 
yet  that  payment  could  have  been  required  at  any  time  for  tlie 
work  which  had  been  done ;  and  that,  therefore,  the  work  per- 
formed constituted  a  debt  by  itself;  that  the  lien  for  the  charges 
in  the  account  of  the  plaintiffs,  was  lost  within  twelve  days 
after  the  vessel  sailed  from  New  York,  subsequent  to  the  accru- 
ing of  such  charges  respectively.  The  referee  reported  that 
there  was  due  to  the  plaintiffs  the  sum  of  $70,  being  the  amount 
AS  tendered. 

UiU  and  Davidson^  for  the  plaintiffs. 

iSmiih  and  Woodwardj  for  the  defendants. 

Bt  thb  Court.  Yanobrpoel,  J. — The  statute  provides, 
(2  R.  S.,  p.  493,  §  1,)  that  whenever  a  debt  amounting  to  i^fiO 
or  upwards  shall  be  contracted  by  the  master,  owner,  agent  or 
consignee  of  any  ship  or  vessel  within  this  state,  on  account  of 
any  work  done,  or  materials  or  articles  furnished,  in  this  state, 
fi>r  or  towards  the  building,  repairing,  fitting,  furnishing,  or 
equipping  such  ship  or  vessel,  such  debit  shaU  be  a  lien  upon 
isuch  ship  or  vessel. 
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The  second  section  provides,  that  when  the  ship  or  vessel 
shall  depart  from  the  port  at  which  she  was  when  such  debt 
was  contracted,  to  some  other  port  within  the  state,  any  such 
debt  shall  cease  to  be  a  lien  at  the  expiration  of  twelve  days 
after  the  day  of  such  departure ;  and  in  such  cases,  such  lien 
shall  cease  immediately  after  the  vessel  shall  have  left  this  state. 

The  attachment  referred  to  in  the  bond  in  suit,  was  delivered 
to  the  sheriff  on  Saturday,  the  second  of  October,  1847,  and 
was  executed  by  the  seizure  of  the  steamboat  Alida,  on  the 
fourth  of  October,  at  one  o'clock  in  the  morning. 

For  the  plaintiffs,  it  is  insisted  that  their  claim  was  upon  an 
implied  contract  running  through  the  whole  season  ;  that  there 
was  no  particular  job  done,  but  the  work  was  going  on  through 
the  whole  season,  and  that  the  proceeding  having  been  taken 
within  twelve  days  after  the  last  item,  was  good  for  the  whole. 
Tho  referee  decided  otherwise,  and.  we  approve  of  the  conclu- 
sion to  which  he  came.  The  vessel  ran  to  Albany  three  times 
a  week,  and  it  seems  to  be  conceded  that  she  went  to  Albany 
on  the  17th  of  September.  If  this  was  "  a  departure  from  the 
j)ort?^  within  the  meaning  of  the  statute,  then  the  lien  for  all 
charges  previous  to  that  date  was  gone  before  the  attachment 
was  taken  out.  The  vessel  was  engaged,  in  contemplation  of 
law,  in  making  coasting  voyages.  In  The  Steamboat  Com- 
pany V.  Livingston,  (3  Cow.  747,)  the  court  of  errors  held,  that 
a  voyage  hi  a  vessel  of  suitable  tonnage  between  New  York 
and  Albany,  is  as  much  a  coasting  voyage  as  from  Boston  to 
Plymouth  or  New  Bedford.  Every  trip  of  the  boat  to  Albany 
was  a  departure  within  the  meaning  of  the  statute  ;  and  if  the 
plaintiff  had  a  claim  or  debt,  such  as  is  specified  in  the  statute, 
it  ceased  to  be  a  lien  at  the  expiration  of  twelve  days  after  the 
day  of  the  departure  of  the  vessel.  In  Hancox  and  Others  v. 
Dunning,  (6  Hill,  494,)  the  vessel  made  a  short  excursion  be- 
yond the  bounds  of  the  state,  for  the  mere  purpose  of  testing 
her  machinery,  and  immediately  returned,  and  it  was  held  that 
this  was  not  a  leaving  of  the  state  within  the  meaning  of  the 
statute.  But  the  court  then  held,  that  if  a  vessel  departs  from 
the  port  in  which  the  repairs  are  made,  in  the  pursuit  of  sofne 
trade  or  business,  that  it  is  a  leaving  of  the  port  within  the 
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meaning  of  the  statute.  That  was  the  case  of  this  vessel. 
She  left  New  York:  three  times  a  week  in  pursuit  of  her  regular 
business  ;  and  we  hesitate  not  to  say,  that  every  time  she  left 
New  York  or  Albany,  she  "  departed^^  from  each  port  within  the 
meaning  of  the  statute. 

The  referee  repudiates  the  idea  that  the  claim  of  the  plain- 
tifiFs  was  upon  an  implied  contract  running  through  the  whole 
season,  and  that  it  was  not  due  until  the  transfer  of  the  boat 
took  place  ;  and  in  this,  too,  we  think  he  was  right.  We  see 
nothing  in  this  case  that  could  have  prevented  the  plaintiffs 
from  enforcing  payment  of  their  claim  for  work  and  materials, 
every  time  the  vessel  departed  for  Albany,  or,  at  least,  every 
week.  Miller,  the  clerk  of  the  boat,  testified  that  the  boat 
wanted  painting  every  week  or  two,  and  whatever  was  wanted 
to  be  done,  they  ordered  the  plaintiffs  to  do ;  that  the  painting 
of  certain  parts  of  the  boat  was  done  at  different  times  ;  they 
would  wear  the  part  painted  two  or  three  months,  and  then 
paint  it  again.  This  gives  a  fair  idea  of  the  character  of  the 
work.  It  was  palpably  not  the  result  of  one  entire  and  indi- 
visible contract.  The  plaintiffs  could  have  presented  their  bills 
and  enforced  their  claims  from  time  to  time. 

The  motion  to  set  aside  the  report  of  the  referee  is  denied. 


Myers,  Appellant,  v,  McCarthy,  Respondent. 

'Whtm  a  defendant,  on  the  trial  of  a  cause,  called  the  plaintiff*  as  a  witneae,  under 
the  349th  section  of  the  Code,  and  in  reply  to  a  question  put  to  him  by  the  court ^ 
the  plaintiflf  testified  to  new  matter,  going  beyond  the  point  to  which  he  was 
examined  by  his  adversary :  Held^  that  the  defendant  was  entitled  to  offer  him- 
self as  a  witness  for  the  purpose  of  answering  the  new  matter. 
March  10,  1849. 

rTHis  was  an  appeal  from  a  judgment  of  the  assistant  justices' 
court.  McCarthy  sued  Myers  in  the  court  below,  for  wages 
due  for  the  work  and  labor  of  his  son.    The  pleadings  were  a 
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complaiut,  answer  and  reply.    The  plaintiff  proved  the  amount 
of  l^bor  performed,  and  the  value  thereof,  and  rested  his  ca8& 
The  defence  was,  that  the  demand  in  suit  had  been  settled  by 
the  giving  of  JUyers'  note  for  the  amount,  at  ninety  days,  and 
the  acceptance  thereof  by  McCarthy,  the  plaintiff.    For  this 
purpose,  Henry  D.  Sharrat  was  examined  as  a  witness,  who 
testified  that  in  June,  1848,  he  was  a  clerk  for  a  lawyer  of  the 
name  of  Tan  Hovenburgh,  whom  McCarthy  employed  to  collect 
the  demand  in  question ;  that  a  letter  was  written  to  Myers  on 
the  subject  of  the  claim^  and  he  called  at  Tan  HovenburgWs 
office ;  that  he  said  he  could  not  pay  McCarthy's  claim,  but 
would  give  his  note  for  the  amount  at  ninety  days ;  that  the 
witness  said  he  would  consult  McCarthy ;  that  McCarthy  soon 
after  came  into  the  office,  and  being  told  what  Myers  proposed, 
said  he  did  not  want  a  note ;  that  the  witness  told  him  that  the 
best  thing  he  could  do,  would  be  to  take  the  note ;  to  which  he 
replied,  "  Tery  welL"    That  the  witness  then  drew  the  note, 
and  it  was  signed  by  Myers,  and  read  by  McCarthy;  that 
Myers  then  left  the  office,  and  the  witness  gave  the  note  to  his 
principal.  Tan  Hovenburgh ;  that  the  note  was  given  as  a  settle- 
ment in  full  for  the  amount  due  from  Myers  to  McCarthy,  for 
the  wages  which  are  the  subject  of  this  suit ;  that  the  witness 
acted  throughout  as  Tan  Hovenburgh's  clerk,  and  that  McCac 
thy  was  privy  and  a  party  to  the  whole  transaction  of  taking 
the  note ;  and  that  subsequently,  he  had  heard  McCarthy  de- 
mand the  note  from  Tan  Hovenbiurgh.    McCarthy  then  called 
Daniel  B.  McCarthy,  who  testified  generally  as  to  McCarthy, 
the  respondent's,  demand  of  his  papers  from  the  witness  Shar' 
rat,  &c.    After  which  Myers  called  McCarthy  himself  as  a 
witness,  who,  in  reply  to  a  question  by  Myers,  said  he  had 
never  applied  to  Tan  Hovenburgh  for  the  note ;  and  then  fur- 
ther, in  reply  to  some  questions  put  to  him  by  his  own  counsel 
and  by  the  court,  he  testified  that  he  had  never  given  any  au« 
thority  to  Tan  Hovenburgh  to  act  as  his  attorney,  as  aforesaid. 
Myers  then  offered  himself  as  a  witness,  to  rebut  the  testimony 
of  McCarthy  not  responsive  to  Myer's  inquiries.  This  evidence 
was  objected  to  by  McCarthy,  and  was  rejected  by  the  justice. 
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The  court  thereupon  gave  a   judgment  for    McCarthy  for 
^42  38 ;  and  Myers  appealed. 

C.  N.  PotieTf  for  the  appellant, 

D.  A.  Kane,  for  the  respondent. 

By  the  Court.  Vanderpoel,  J. — The  349th  section  of 
the  Code  of  Procedure  provides,  that  "  A  party  examined  by 
an  adverse  party  may  be  examined  on  his  own  behalf  in  respect 
to  any  matter  pertinent  to  the  issue.  But  if  he  testifies  to  any 
new  matter,  not  responsive  to  the  inquiries  put  to  him  by  the 
adverse  party,  such  adverse  party  may  offer  himself  as  a  wit- 
ness in  his  own  behalf." 

In  this  case,  the  question  whether  Yan  Hovenburgh,  or  his 
clerk,  was  authorized  to  take  the  note  of  the  defendant  below, 
was  a  material  one.    The  defendant,  under  the  above  section 
of  the  code,  called  the  plaintiff  below,  and  asked  him  whether 
he  ever  went  back  to  Yan  Hovenburgh's  office  to  ask  him  for 
the  note,  after  it  had  been  taken  by  Sharrat.    To  this,  he  an- 
swered in  the  negative,  and  then,  in  reply  to  an  interrogatory 
propounded  to  him  by  the  court,  he  further  stated,  that  he  never 
consented  to  take  the  note  in  question.  This  answer,  not  called 
forth  by  the  defendant,  went  to  a  vital  point  in  this  cause.    In 
making  it,  the  plaitftiff  below  went  beyond  the  point  to  which 
he  was  examined  by  his  adversary,  and  it  was  therefore  em- 
phatically a  case  where  such  adversary  might  offer  himself  as 
a  witness  on  his  own  behalf,  in  respect  to  the  new  matter.    It 
was  no  answer  to  the  defendants  request  to  be  sworn  in  respect 
to  the  new  matter,  that  it  was  called  forth  by  a  question  of  the 
e€niri.    It  was  nevertheless  evidence  in  the  cause,  and  such  as 
the  defendant  below  should  have  had  the  privilege  of  answering 
by  his  own  testimony,  if  he  could.    The  justice  was  clearly 
imong  in  rejecting  the  defendant ;  but  as  the  plait^^  below 
had  no  agency  in  inducing  the  error,  and  it  was  the  act  of  the 
justice  alone,  we  do  not  think  the  plaintiff  ought  to  be  mulcted 
in  costs.    The  judgment  must  therefore  be  reversed,  without 
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We  forbear  to  express  any  opinion  upon  the  point  whether 
the  plaintiff  below  did,  in  point  of  fact,  authorize  the  note  to  be 
taken.  We  reverse  the  judgment  exclusively  on  the  ground 
that  the  justice  erred  in  refusing  to  let  the  defendant  testify  in 
respect  to  matter  which  the  justice  himself  improperly  cdled 
forth. 

Judgment  leyersed. 


M'GuiRE  V.  Gallagher. 

A  Jadgmeiit  m  an  «xpren  contract  of  record. 

AMiitant  jniticei  and  jintiees  of  the  peace,  have  jnriidiction  of  sotte  upon 

ments.    They  are  actiona  anting  on  eonttaeU 
A  jnftice'i  judgment,  recovered  hefore  the  code  of  proeedore  took  eflbet, «  Mi 

within  the  provision  of  the  code  prohibiting  laiii  upon  inch  jodgmeatf  widiiB 

two  yean  after  their  rendition. 
SembUt  an  aaeifltant  joetice'i  conrt,  is  a  court  of  a  justice  of  the  peace,  witbio  the 

meaning  of  the  section  of  the  code  which  regalates  actions  on  jadgments. 
March  lOih  ;  March  Slst,  1849. 

This  was  an  appeal  from  one  of  the  assistant  justice's  couitt, 
where  M'Guire,  in  October,  1848,  sued  Gallagher,  upon  a  judg* 
Qient,  for  $33  26,  recovered  by  him  before  an  assistant  justice, 
on  the  6th  day  of  November,  1846. 

Gallagher   demurred    to  the  complaint,  for  the   following 

causes: 

1st  That  under  the  code,  a  justice  of  the  peace  has  no  juris* 
diction  of  an  action  upon  a  judgment,  rendered  by  a  justice  of 
the  peace ;  but  that  the  suit  upon  such  judgment,  when  properly 
maintainable,  must  be  brought  in  a  court  of  record.  (^46 
and  47.) 

2nd.  That  an  action  cannot  be  maintained  in  any  court,  upon 
a  judgment  rendered  by  an  assistant  justice  of  the  peace,  widi- 
out  leave  of  the  court,  for  good  cause  shown,  on  notice  to  the 
lujlverse  party.    That  the  exception  given  by  §  64,  to  justioa^f 
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jadgments  in  this  respect,  does  not  extend  to  judgments  of  as- 
sistant justices  in  the  city  of  New  York. 

3rd.  That  eren  in  an  action  upon  a  justice's  judgment, 
brought  in  a  court  of  record,  or  in  any  court  of  competent  jur- 
isdiction, such  action  cannot  be  commenced  within  two  years 
after  its  rendition,  without  alleging  and  proving  one  of  the  ex- 
ceptions specified  in  section  64. 

The  court  below  overruled  the  demurrer,  upon  which  the  de- 
fendant answered,  and  the  cause  was  tried  and  judgment  ren- 
dered for  the  plaintiff,  M^Guire.  Gallagher  appealedj  on  the 
grounds  taken  in  his  demurrer. 

Henry  and  Townsend,  for  the  appellant* 

/.  J5.  Sheys,  for  the  respondent. 

Bt  the  Court.  Sakdford,  J. — The  appellant  supposes 
that  the  assistant  justices  courts  have  no  jurisdiction  of  an  ac- 
tion of  debt  on  a  judgment,  under  the  code  of  procedure. 

The  jurisdiction  of  these  courts  is  prescribed  in  sections  46 
and  47,  to  which  section  69  refers,  and  among  other  matters 
they  have  cognizance  of  aciions  arising  mi  contract  for  the  re- 
covery of  money  only,  if  the  sum  do  not  exceed  one  hundred 
dollars.  We  regard  a  judgment  as  being  a  contract  of  the 
highest  character.  It  is  a  contract  in  law,  as  distinguished 
from  contracts  in  fact,  but  we  have  no  doubt  that  it  constitutes 
a  contract  within  the  meaning  of  this  provision  of  the  code. 

It  is  scarcely  necessary  to  cite  authorities  on  the  nature  of  a 
judgment  in  this  respect.  Blackstone  says,  the  highest  kind  of 
express  contracts,  are  those  of  record,  as  judgments,  recogni- 
zances, &c.  (2  Bl.  Comm.  465,  and  see  6  Reports,  466 ;  1 
Powell  on  Gont.  423.) 

^We  do  not  understand  section  64  of  the  code  as  evidencing 
a  design  to  prohibit  actions  on  judgments  from  being  brought  in 
jastices'  courts.  It  is  express  to  the  contrary,  so  far  as  to  permit 
salts  upon  justices'  judgments  in  the  cases  specified ;  which,  in 
most  instances  ,would  of  necessity  be  brought  in  justices'  courts. 

I^he  appellant's  two  remaining  points,  we  will  consider  to** 


404  CASES  IN  THE  SUPERIOR  COURT. 

M'Graire  ▼.  Gallagher. 

gether.  He  insists  that  assistant  justices'  courts,  aie  not  couits 
of  justices  of  the  peace,  within  the  meaning  of  the  exception  in 
section  64,  and  no  leave  of  the  court  to  sue  the  judgment  in 
question  Was  obtained ;  and  2d,  that  the  suit  was  commenced 
within  two  years  after  the  recovery  of  the  judgment,  without 
showing  either  of  the  causes  for  an  earlier  suit,  which  are  per- 
mitted in  that  section. 

As  to  the  first  point,  were  it  necessary,  we  think  we  should 
hold  that  the  court  of  an  assistant  justice  is  a  court  of  a  justice 
of  the  peace,  within  the  meaning  of  this  section  of  the  code. 
There  is  another  answer  to  both  points,  upon  which  we  prefer 
to  rest  our  decision. 

When  the  code  of  procedure  became  an  operatic  law,  the 
plaintiff  below  had  a  valid  and  perfect  right  of  action  upon  his 
judgment  secured  to  him  by  existing  laws.  No  statute  is  to  be 
construed  to  affect  vested  rights,  or  to  operate  retrospectively, 
unless  its  terms  imperatively  require  such  a  construction.  The 
code  guards  against  such  an  exposition  of  its  provisions,  by 
enacting  in  section  388,  that  *'  all  rights  of  action  given  or  se- 
cured by  existing  laws,  may  be  prosecuted  in  the  manner  pro- 
vided by  this  act."  That  is,  the  right  of  action  is  unaflbcted 
by  the  code,  but  the  remedy  is  to  be  obtained,  by  the  forms  of 
action,  pleadings  and  proceedings  thereby  established.  The 
sixty-fourth  section,  if  applied  to  this  judgment,  would  suspend 
the  plaintifi^s  right  of  action  for  two  years,  which  is  plainly 
contrary  to  the  provision  in  section  388.  We  therefore  think 
the  plaintiff  was  entitled  to  maintain  his  suit,  and  there  was  no 
error  in  the  judgment  of  the  court  below. 

Judgment  affirmed. 
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Watson  v.  Bonnet  and  Others. 

A  wonao,  ia  contemplation  of  marriage,  by  deed  dated  ptemua  to  the  act  for  the 
more  efieetnal  protection  of  the  property  of  married  womeoi  conveyed  her  ea« 
tate,  real  and  penonal,  to  a  tniatee,  in  fee  and  abtolotely,  reaerving  to  beneif 
only  the  entire  control  of  the  income  for  her  aeparate  uae  for  life,  the  direction 
of  the  inTostment  and  re-investoient  of  the  capital  by  the  trttatee,  tb^  po^er  lo 
ditpooe  of  the  whole  by  an  inatmment  in  the  nature  t»f  a  will,  and  the  fall  resto- 
ration of  the  property  if  she  lorvived  her  intended  hnaband.  And  the  tnut^deed 
pcoTided,  that  in  caie  of  the  deceaae  of  the  grantor  without  making  any  ap* 
pointment,  the  trustee  should  pay  over  and  transfer  the  trust  estate  **  to  tuck 
parton  0r  persona  at  would  be  her  legal  repreoentative*  by  the  otatutetfor  the 
4iairibution  of  inteetateo  eetMei'*  Held,  that  a  complaint  by  the  gruntor,  subae- 
qnent  to  the  marriage,  and  daring  the  life  of  her  husband,  broaght  for  the  pur» 
pose  of  having  the  marriage  settlement  set  aside,  and  the  capital  of  Uie  estate 
l^ven  to  her  as  she  held  and  owned  it  previous  to  the  date  of  the  conveyanoe» 
could  not  be  sustained,  the  infant  children  of  the  plaintiff  having  a  contingent 
future  estate  in  the  property,  which  the  court  could  not  divest 

Hold  aioo,  that  if  the  property  had  been  limited  over  to  the  **  legal  representatives** 
of  the  grantor,  simply,  the  husband  would,  at  his  wife's  death,  have  tdcea  tiM 
property  either  beneficially,  or  officially,  as  her  personal  representative ;  but  that 
the  addition  of  the  words  "  by  the  statute  of  distributions,"  changed  the  devo- 
lution totally,  and  carried  it  to  the  next  of  kin,  to  the  exclusion  of  the  husband* 

Hold,  further,  that  the  rights  and  interests  of  the  parties,  under  the  tmst-deed> 
were  not  in  any  wise  aflbcted  by  the  provisions  of  the  act  of  1848>  *'  f»r  the 
more  e^ctual  protection  of  the  property  of  married  women."  And  that  the 
rule  would  be  the  same,  even  upun  the  assumption  that  the  children  of  the  plain- 
tiff had  no  rights,  under  the  settlement 

The  object  of  that  act  was  not  to  enable  married  women  to  destroy  their  marriage 
settlement,  by  which  their  property  had  already  been  effectually  protected  for 
the  benefit  of  themselvea  and  their  children. 

The  statute  does  not  profess  to  interfen  with  existing  contracts,  and  the  court  can- 
not give  it  a  retrospective  action  by  intendment.    If  it  had,  in  terms,  been  made 
applieable  to  executed  settlements,  and  had  divested  the  estates  of  the  trosteesi 
ft  would  have  been  utterly  nugatory  and  unconstitutional.    Per  SANMoao,  J. 
March  33,  31, 1849. 

This  was  an  action  commenced  since  the  adoption  of  the 
code,  to  vacate  and  annul  a  trust-deed,  executed  by  the  plain* 
tiffj  in  and  by  which  she  had,  prior  to  her  marriage,  conveyed 
aiid  transferred  all  her  estate,  real  and  personal,  to  the  defend-* 
ant,  Bonney,  as  trustee.    The  factSi  as  they  appeared  in  the 
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complaint,  are  briefly  these.    On  the  19th  of  May,  1846|  an  in- 
strument in  writing,  iu  the  nature  of  a  trust-deed,  was  made 
and  executed  between  the  plaintiflf,  then  a  widow,  of  the  first 
part,  Benjamin  W.  Bonney  of  the  second  part,  and  Alexander 
T.  Watson  of  the  third  part,  by  which  the  plaintiffi  in  contem- 
plation of  marriage  with  Watson,  transferred  all  her  real  and 
personal  estate  to  Bonney,  as  trustee,  under  certain  trusts  and 
provisions  therein  contained.    By  the  deed,  the  plaintiff  reserved 
to  herself  the  entire  control  of  the  income  for  her  separate  use 
during  life ;  also,  the  direction  of  the  investment  and  reinvest* 
ment  of  the  capital  by  the  trustee,  in  case  of  a  sale  or  ex- 
change of  any  part  of  the  estate,  the  power  of  disposing  of  the 
estate  by  an  instrument  in  the  nature  of  a  will,  and  the  fall 
restoration  of  the  property  in  case  she  survived  her  husband. 
Subject  to  these  trusts,  the  conveyance  was  in  fee  and  absolute. 
So  long  as  the  coverture  continued,  the  settlement  gave  her  no 
interest  in  the  capital^  and  she  possessed  no  power  to  dispose  of 
the  estates,  by  any  conveyance^  whiclh  could  take  effect  during 
her  life.     It  was  also  provided  in  the  trust-deed,  that  in  case  of 
the  decease  of  the  plaintiff,  without  making  a  disposition  of  the 
property,  then,  that  the  trustee  should  pay  over  and  transfer  the 
legal  estate  to  such  persons  cis  would  be  the  legal  representO' 
tives  of  the  plaintiffs  by  the  statute  for  the  distribution  of  v^r 
testates  estates.    Alexander  T.  Watson  assented  to  the  provis- 
ions of  the  trust-deed,  and  covenanted  not  to  interfere  with  the 
trust-estate,  otherwise  than  in  conformity  to  the  provisions  of 
the  same.    The  instrument  was  executed  and  acknowledged  in 
due  form,  and  delivered  and  recorded  in  the  office  of  the  regis- 
ter of  the  city  and  county  of  New  York.    The  marriage  be- 
tween the  plaintiff  and  Watson  took  place  May  20tb,  1846^ 
The  trustee  immediately  took  possession  of  the  trust  estate,  and 
has  ever  since  continued  in  possession,  receiving  and  collecting 
the  income  of  the  same,  and  paying  it  over  to  the  plaintiff. 
The  plaintiff  sought  to  vacate  the  trust-deed,  on  the  ground 
that,  by  the  act  entitled,  ''  an  act  for  the  more  effectual  protec- 
tion of  the  property  of  married  women,*'  passed  April  T,  184S, 
she  may  now  take  and  hold  the  estate,  without  the  intervene 
tion  of  a  trustee,  in  her  own  name  and  right,  and  not  subject 
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to  the  disposal  of  her  husband.  The  complaint  prayed  that 
the  trustee  under  the  deed,  might  account,  pay  over,  and  trans- 
fer to  the  plaintiff,  all  the  trust  estate  which  had  come  to  his 
hands,  and  the  income  thereof  not  previously  paid  over,  and 
that  she  might  hold  the  same  in  her  own  name  and  right,  as 
if  she  were  a  single  female. 

The  trustee  and  the  three  infants,  children  of  the  plaintiff, 
were  made  parties  defendant,  as  having,  or  claiming  to  have, 
some  interest  in  the  estate,  Watson  was  not  made  a  party. 
The  defendant,  Bonney,  demurred  to  the  complaint,  on  the 
grounds,  that  the  plaintiff  had  no  legal  capacity  to  sue,  and 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  three  infant  defendants  appeared,  by  Orsamus  Bushnell, 
their  guardian  ad  litem,  and  answered  that  they  were  infants 
under  the  age  of  14  years,  and  submitting  their  interests  in  the 
matter  in  controversy,  to  the  protection  of  the  court. 

C.  iS!.  Racj  for  the  plaintiffs 

I.  The  complaint  in  this  cause  is  properly  filed  by  the  plain- 
tiff in  her  own  name,  without  the  intervention  of  a  next  friend. 
The  action  concerns  her  own  separate  property,  and  she  may 
sue  alone.  (Code  of  Procedure,  sec.  94  Laws  of  1848,  page 
616.) 

II.  Under  the  act  entitled  ''An  Act  for  the  more  effectual 
protection  of  the  rights  of  married  women,"  passed  April  7, 
1848,  the  sepaxate  property  of  the  plaintiff  is  effectually  protected 
from  any  interference  or  control  of  her  husband,  and  from  lia- 
bility for  his  debts.  She  may  now  safely  hold,  control,  and 
manage  the  same  in  her  own  name,  and  it  is  her  right  so  to 
hold  and  manage  it.    (Laws  of  1846,  page  307.) 

III.  The  object,  purpose,  and  effect  of  the  deed,  dated  May 
19,  1846,  was  to  vest  in  the  party  of  the  second  part,  as  trustee, 
the  legal  title  to  the  property  thereby  conveyed,  so  as  to  secure 
to  the  party  of  the  first  part  (the  plaintiff )  the  sale  and  entire 
use  and  benefit  of  such  property,  and  to  give  to  her  tlie  absolute 
control  and  disposition  thereof,  and  at  the  same  time  to  protect 
it  against  the  debts  and  acts  of  her  husband.    This  is  manifest 
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from  the  tenns  of  the  deed ;  the  result  of  which  is  to  give  to 
the  plaintiff  the  entire  control  of  the  estate.  Consequently, 
since  the  passing  of  the  act  of  April  7, 1848,  she  may  and  is 
entitled  to  take,  hold,  and  manage  it  in  her  own  name. 

B.  W,  Bonney^  in  person. 

I.  The  interest,  object  and  effect  of  the  trust  deed  was,  (in 
contemplation  of  the  marriage  of  the  plaintiff,)  to  vest  the  title 
to  her  separate  property  from  and  after  the  solemnization  of  the 
intended  marriage,  in  a  third  person  upon  certain  trusts. 

The  effect  of  the  deed  was  to  give  to  the  plaintiff  the  right  to 
control  and  direct  the  investment  of  the  trust  property ;  to  take 
to  her  own  use  all  the  income  during  her  life,  and,  upon  the 
decease  of  her  husband,  leaving  her  surviving,  to  take  to  her- 
self again  the  whole  property.  Also,  in  case  of  her  death  before 
the  decease  of  her  husband,  to  dispose  of  the  whole  property 
by  will ;  but  if  she  shall  fail  to  exercise  such  power  of  disposal, 
the  property,  upon  her  decease  during  the  life  time  of  her  hus- 
band, is  secured  to  her  personal  representatives,  such  personal 
representatives  may  be  her  children,  (if  then  surviving,)  or  other 
persons.  And  they  have  an  interest,  contingent  to  be  sure,  and 
uncertain,  but  still  an  interest,  which  maybe  defeated  byapresent 
transfer  to  the  plaintiff.  If  the  property  be  now  transferred  to  the 
plaintiff,  it  will  be  at  her  absolute  disposal,  and  may  be  spent  or 
lost,  and  then,  in  case  of  her  death  before  the  decease  of  her  hus- 
band, and  without  having  exercised  the  power  of  disposition 
given  by  the  trust  deed,  nothing  will  remain  to  her  legal  repre- 
sentatives. In  that  event,  they  might  hold  the  trustee  responsible. 

II.  By  the  4th  section  of  the  act  of  April  7,  1848,  (Laws  of 
1848,  p.  307,)  it  is  enacted,  that  "  All  contracts  made  between 
persons  in  contemplation  of  marriage  shall  remain  in  full  force 
after  such  marriage  takes  place."  The  trust  deed  in  question  is 
such  a  contract,  and  is  protected  by  that  section.  It  is  not  per- 
mitted to  the  court  to  annul  it. 

III.  The  trustee  has  no  personal  interest  in  retaining  the  pro* 
perty,  nor  any  wish  to  retain  it,  if  he  can  safely  part  with  it 
But  no  present  judgment  of  the  court  can  protect  him  against 
contingent  liability  to  third  persons  now  unknown,  who  may 
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become  entitled  to  the  property  under  the  trust  deed.  Ev^en  the 
infants  who  are  made  parties  defendant,  would  not  be  precluded 
by  the  judgment  in  this  suit,  should  it  be  hereafter  held  that 
they,  under  the  trust  deed,  had  an  interest,  however  remote  or 
contingent,  in  the  trust  property  which  was  not  divested  or  cut- 
off according  to  the  provisions  of  the  deed. 

IT.  'J^he  trustee  cannot  safely  part  with  the  trust  property ; 
and  no  judgment  of  the  court  can  protect  him  against  the  con* 
tingency  of  future  liability.  The  complaint  should  therefore  be 
dismissed.  In  any  event,  as  the  trustee  has  acted  in  good  faith, 
and  solely  with  a  view  to  protect  himself  and  the  estate,  the 
costs  should  be  paid  out  of  the  trust  estate,  or  by  the  plaintiff. 

W,  BlisSj  for  the  infant  defendants. 

L  The  infants  have  an  interest  in  the  question  to  be  decided 
by  the  court.  They  have  been  made  parties  by  the  act  of  the 
plaintiff,  and  have  a  right  to  state  any  valid  legal  objections  to 
any  action  of  the  court,  which  either  will  be,  or  in  any  event 
may  be.  prejudicial  to  their  interests. 

II.  In  case  of  the  decease  of  the  plaintiff  after  the  marriage, 
and  during  the  life  time  of  the  intended  husband,  and  in  default 
of  her  making  any  appointment,  then  the  trust  is,  that  the  trus- 
tee, after  the  decease  of  the  plaintiff,  shall  pay  over  and  transfer 
the  trust  estate  to  such  person  or  persons  as  would  be  the  legal 
representatives  of  the  plaintiff  by  the  statute  for  the  distribution 
of  intestate's  estates.    In  case  of  the  decease  of  the  husband 
during  the  life  time  of  the  plaintiff,  the  trust  is  to  pay  over  and 
transfer  the  trust  estate   to  her.    These  are  alternative  pro* 
visions.    The  persons  who  would  be  the  legal  representatives 
of  the  plaintiff  by  the  statute  for  the  distribution  of  intestate's 
estates,  are  the  children.    They  are  intended,  (2  R.  S.,  part  2, 
ch.  Yl.,  article  3,  title.    Ibid.  p.  96,  sec.  76,  subd.  4.    See  also, 
1   R.  S.  751,  sec.  1 ;)  at  least  primarily.    They  presumptively 
are    the  next  of  kin,  upon  the  decease  of  the  plaintiff.    The 
main  object  of  the  clause  in  question  must  have  been  to  provide 
for  the  children  of  the  marriage.    In  further  illustration  of  this 
point  we  say,  % 

(1.)  That  the  woids  <UegaI  representatives"  may  mean  cbil* 
U.  68 
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dren.  (See  Hor spool  v.  Watson^  3  Ves.  3S3  ;  Bridge  v.  Abktii 
3  Brown  Ch.  R.  226,  227 ;  and  the  use  of  the  words  in  2  R.  S. 
96,  sec.  76.)  In  the  statute  of  distribution,  they  mean  children, 
or  in  default  of  them,  other  lineal  descendants.  At  other  times, 
the  words  mean  descendants,  {Styth  y.  Monro,  6  Simons,  49,) 
or  next  of  kin.  {Bridge  v.  Abbott,  3  Brown's  Ch.  IL224; 
Jenning  v.  Oallimore,  3  Ves.  1 46 ;  Long  v.  BtackuU,  3  Yes, 
486  ;  Robinson  v.  Smith,  6  Simons,  47 ;  Walter  v.  Makin,  6 
Simons,  148.) 

(2.)  The  husband  is  not  intended.  He  is  not  next  of  kin ; 
(Ward  on  Legacies,  112;)  nor  entitled  under  the  statute  of  dis- 
tribution ;  (2  R.  S.,  part  2,  ch.  6,  art.  3.)  The  representalion 
intended  is  not  of  otfice,  but  of  right.  The  word  is  "represen- 
tatives" in  the  plural  number ;  not  representative.  If  the  hus- 
baijkd  had  been  intended,  a  simple  form  of  expression  would 
also  have  been  used.  The  words  are  not  strong  enough  to 
divest  the  infants  of  their  inheritance. 

(3.)  What  may  be  the  precise  interest  of  the  children,  and 
how  far  vested  or  contingent,  is  submitted  to  the  court.  If  con- 
tingent, they  are  still  necessary  parties,  and  entitled  to  be  heard 
in  vindication  of  their  rights.    (Calvert  on  Parties,  189,  et  seq,) 

III.  If  the  "  persons  who  would  be  the  legal  represenlativeaP 
of  the  plaintiff  cannot  be  ascertained  until  her  death,  the  coart 
ought  not,  without  any  apparent  necessity,  to  decide  upon  the 
rights  of  such  parties  in  their  absence.  They  would  probably 
not  be  bound.  Should  the  plaintiff  survive  her  husband,  this 
provision  would  never  take  effect  or  require  decision.  And  the 
trustee  for  want  of  proper  parties,  might  not  be  protected  by  the 
decree.    (Calvert,  supra.) 

IV.  The  provision  for  the  children  is  reasonable ;  and  there 
is  no  equitable  ground  upon  which  a  court  of  equity  should 
lend  its  aid  to  disturb  it.  (2  Kent's  Com.  174 ;  Lowry  v.  Tier- 
nan,  2  Harr.  <k  Gill.  34.) 

V.  The  marriage  settlement  relates  to  both  real  and  personal 
estate.  So  far  as  the  trust  estate  consists  of  real  estate,  the  in- 
terests of  the  trustee  and  of  the  wife  are  respectively  inalienable. 
(I  11.  S.  730,  s-c.  60,  63,  65;  Coster  v.€,orillard,  14  Wend. 
265  i  see  pages  303, 3U4»  331,  333;  Bawley  v.  Jdtnes,  16  Wend. 
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118,  120,  121,  164,  165.)  The  trust  estate  of  that  species  can- 
not therefore  ba  destroyed  by  the  concurrent  act  of  all  the  par- 
ties to  the  deed  uniting  in  a  conveyance.  (See  American  Law- 
Mag,  for  July,  1841,  p.  297.)  Consent  is  immaterial.  The 
plaintiff  asks  the  court  to  decree  that  the  trustee  shall  do  pre- 
cisely what  he  is  prohibited  from  doing  by  statute.  If  the 
plaintiff  could  alien  or  release  her  own  interest,  and  thus,  so  far 
as  respects  herself,  destroy  the  trust,  she  could  not  affect  the 
interest,  vested  or  contingent,  which  is  limited  upon  her  decease 
in  the  life  time  of  her  husband.  The  power  to  alienate,  con- 
ferred by  the  trust  deed,  is  for  investment  only. 

VI.  The  4th  section  of  the  act  of  7th  April,  1848,  (Session 
Laws  of  1848,  p.  307,)  expressly  enacts  that  "All  contracts 
made  between  persons  in  contemplation  of  marriage,  shall  re- 
main in  full  force  after  the  marriage  takes  place."    This,  in  the 
first  place,  has  the  effect  of  an  exception  of  such  contracts  from 
the  operation  of  the  act.    But,  secondly,  it  is  a  substantive 
enactment  that  all  valid  contracts,  past  or  future,  of  that  sort, 
shall  remain  or  continue  in  full  force,  from  the  time  of  the  mar- 
riage, v/hen  that  has  once  taken  place.    This  accords  with  the 
general  intent  of  the  act,  which  was  designed  '*  for  the  more 
effectual  protection  of  the  property  of  married  women."    The 
plaintiff  asks  the  court  to  decree  that  this  contract,  "  made  la 
contemplation  of  marriage,"  shall  not  remain  in  force,  after  the 
marriage  has  taken  place.    Past  contracts  in  contemplation  of 
marriage,  are  within  the  principle  of  protection  intended  by 
this  section,  by  equal  and  even  higher  reason  than  future  con- 
tracts.    "  Takes  place"  is  present,  and  as  applicable  to  the  past 
as  the  future.    The  intent  is  to  declare  ante-nuptial  contracts 
inviolate  only  where  the  contract  is  followed  by  marriage. 

YIL  The  second  section  of  the  statute  should  be  so  construed 
as  not  to  affect  existing  marriage  settlements. 

(1.)  Because  the  constitution  of  the  United  States  prohibits  a 
state  from  passing  "  a  law  impairing  the  obligation  of  contracts." 
(Const.,  art.  1,  sec.  10,  sub.  1.) 

(2.)  Because  the  final  clause  of  that  section,  to  wit :  "  Except 
ao  £ar  as  the  same  may  be  Uable  for  the  debts  of  her  husband 
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heretofore  coDtracted,"  shows  that  the  section  relates  to  property 
that  may  be  thus  liable. 

(3.)  Because  the  language  of  the  section  is,  ''  The  real  and 
personal  property,  and  the  rents,  issue  and  profits  thereof,  (^ 
any  female  now  married."  And  under  the  revised  statutes,  a 
cestui  que  trust  takes  in  lands  <'  no  estate  or  interest,"  but  only 
*•  may  enforce  the  performance  of  the  trust  in  equity."  (2  R.  S. 
729,  sec.  60.)  The  language  of  the  section  is  not  appropriate 
to  trust  property. 

(4.)  The  reason  of  the  enactment  does  not  exist  in  the  case 
of  poperty  secured  by  marriage  settlement,  as  the  protection  of 
the  statute  is  unnecessary,  when  there  is  a  marriage  settlement 
The  case  is  not  within  the  supposed  mischief. 

(5.)  l*he  section  being  in  derogation  of  the  common  lair, 
should  be  construed  strictly.  It  should  he  held  not  to  affect 
the  poperty  or  rights  of  a  trustee  or  third  person. 

The  act  does  not  retrospect  to  the  marriage.  If  not  confined 
to  property  acquired  after  the  passage  of  the  act,  {Dash  v.  Van 
Kleeck,  7  Johns.  497,)  the  language  should  be  restrained  to  such 
as  is  within  the  supposed  mischief,  and  to  such  as  without 
the  protection  of  the  act,  would  be  at  the  disposal  of  the  hus- 
band, and  liable  for  his  debts. 

X.  If  not  to  be  so  construed,  the  section  is  unconstitutional 
(Const,  of  U.  S.  uhi  supra  ;  DartmmUh  CoUeffe  v.  Woodwftrdf 
4  Wheat  518,  695,  696,  7,  8 ;  Fletcher  v.  Peck,  6  Cranch,  136.) 

X.  The  section  is  also  unconstitutional,  because  where  there 
is  no  marriage  settlement  it  affects  the  rights  of  property  vested 
in  the  husband  by  the  marriage. 

(1.)  Those  rights  are  a  part  of  the  contract  of  marriage.  The 
law  of  the  matrimonial  domicil,  or  law  under  which  the  mar* 
riage  took  place,  which  must  be  presumed  to  have  been  the  law 
of  this  state,  the  present  residence  of  the  parties,  or  at  least  to 
have  been  the  common  law,  being  part  of  the  contract  (Story 
on  Conflict  of  Laws,  last  ed.,  ch.  6,  sees.  158,  159.) 

(2.)  Those  rights  are  vested  rights.  By  the  marriage,  the 
husband  acquires  a  freehold  interest,  during  the  joint  Hires  of 
himself  and  wife,  in  all  such  freehold  property  of  inheritance 
as  she  was  seised  of  at  the  time,  or  may  become  seised  of  during 
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coverture.  Upon  the  birth  of  issue,  capable  of  inheriting,  he 
becomes  tenant  by  the  curtesy  initiate,  and  on  the  death  of  his 
wife,  tenant  by  the  curtesy  consummate.  (I  Roper  on  Husband 
and  Wife,  3,  6.)  Marriage  is  an  absolute  gift  to  the  husband  of 
all  personal  property  of  the  wife,  in  possession,  belonging  to  her 
at  or  during  marriage  ;  (1  Roper  on  Husband  and  Wife,  169 ;) 
and  a  qualified  gift,  that  is,  subject  to  survivorship,  of  her  chat- 
tels real,  possessed  by  her  during  marriage ;  (Ibid.  173 ;)  and  of 
her  choses  in  action,  lielonging  to  her  at  marriage,  or  acquired 
during  coverture..  (Ibid.  203,  224,  225.)  He  may  alien  the 
former,  and  assign,  release,  or  collect  the  latter.  "  The  legal 
assignment  of  a  marriage,"  says  Lord  Meadowbank,  "operates 
without  regard  to  creditors  the  world  over."  {Royal  Bank  of 
Scotland  v.  Smithy  1  Rose  Cas.  Bank.  Appendix,  491.)  These 
rested  rights  cannot  be  taken  away  by  statute.  The  legislature 
can  take  away  private  property  for  public  uses  only,  and  upon 
making  suitable  compensation.  (State  Const,  of  1846,  art.  1, 
sec.  1 ;  Ibid.  sec.  7 ;  Taylor  v.  Porter,  4  Hill,  140,  and  cases 
cited ;  Fletcher  v.  Peck^  6  Cranch,  136 ;  Terrett  v.  Taylor,  9 
Granch,  50.) 

XI.  As  neither  the  settlement,  nor  the  property  embraced  in 
it,  are  affected  by  the  act  of  April  7,  1848,  except  to  preserve 
and  perpetuate,  the  whole  ground  and  object  of  the  complaint 
must  fail. 

XII.  The  infant  defendants  are  entitled  to  their  costs,  and  a 
reasonable  counsel  fee,  out  of  the  estate. 

By  thb  Court.  Sandford,  J. — In  May,  1846,  the  plaintiff, 
then  a  widow,  conveyed  and  transferred  all  the  property  in 
question  to  a  trustee,  in  fee,  and  absolutely.  The  only  rights 
she  reserved  were,  the  entire  control  of  the  income  for  her  sepa- 
rate use  during  her  life,  the  direction  of  the  investment  and  re- 
investments of  the  capital  by  the  trustee,  the  power  to  dispose 
of  the  whole  by  an  instrument  in  the  nature  of  a  will,  and  the 
full  restoration  of  the  property,  if  she  survived  her  intended 
husband.  So  long  as  the  coverture  continued,  the  settlement 
gave  her  no  interest  in  the  capital,  and  she  had  no  power  of 
disposal  which  could  take  effect  during  her  li&« 
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The  iatended  husband  joined  in  the  conveyance,  and  cove- 
nanted not  to  interfere  with  the  trust  estate  otherwise  than  ia 
confonnity  to  the  provisions  of  the  settlement.  He  is  not  at 
liberty,  therefore,  by  assent  or  acquiescence,  to  defeat  or  impair 
the  designs  of  the  trust. 

In  the  event  of  the  plaintiff's  death,  leaving  her  husband 
surviving,  and  without  having  made  any  appointment,  the  trus- 
tee is  required  to  pay  over  and  transfer  the  trust  estate  ^^to  such 
person  or  persons  as  would  be  the  legal  representatives^^  of  the 
plaintiff,  ^*by  the  statute  for  the  distribution  of  intestaUls  es- 
tates.'' 

The  first  question  argued  arises  upon  this  clause  of  the  set- 
tlement. It  is  claimed,  on  the  one  hand,  that  if  the  plaintiff 
die,  leaving  her  husband  and  children  surviving,  the  husband 
will  take  the  trust  estate  f  and  on  the  other  hand,  that  it  will 
all  devolve  upon  the  children. 

Conceding  for  the  argument,  that  if  there  be  both  husband 
and  children  living  at  the  death  of  the  plaintiff,  the  former 
would  be  entitled  to  the  capital  of  the  trust  estate,  in  default  of 
an  appointment :  the  nature  of  the  respective  interests  in  the 
property,  at  this  time,  are  as  follows : 

The  whole  estate  is  in  the  trustee.  The  plaintiff  has  a  trust 
interest  in  possession,  in  the  income  of  the  property,  for  life, 
with  a  future  absolute  interest  in  trust,  which  is  contingent 
upon  her  surviving  her  husband;  and  a  power  to  dispose  of 
the  whole  by  will.  The  husband  has  a  future  trust  interest  in 
the  capital,  contingent  upon  his  surviving  the  plaintiff,  and 
which,  if  it  ever  vest  in  him,  in  possession,  will  also  be  an  abso- 
lute estate.  The  children  have  no  interest  in  the  property. 
They  have  merely  probable  advantage  in  the  continuance  of 
the  trust,  so  that  they  may  becon^  appointees  under  the 
power.  This  is  putting  the  case  in  its  strongest  possible  aspect 
for  the  plaintiff,  and  what  is  the  result  ? 

First. — As  to  the  real  estate,  neither  the  plaintiff  nor  her 
husband  have  any  estate  or  interest  in  the  property  itself. 
They  have  only  a  right  in  equity  to  have  the  trust  executed. 
(I  R.  S.  729,  §  60.)  The  plaintiff's  right  to  receive  the  iiioome 
is  inalienable.    (Ibid.  730,  i  63,) 
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Next. — As  to  the  personal  property,  the  settlement  restricts  the 
disposal  of  the  income,  and  prohibits  the  consumption  of  the 
capital.  It  is  a  contract,  which  the  plaintiff,  at  least  before  the 
act  of  1848,  had  no  capacity  to  alter,  and  the  husband  is  pre- 
vented by  his  covenant  from  interfering  in  the  matter.  How- 
ever, in  respect  of  the  whole  fund,  both  real  and  personal,  the 
trustee  is  forbidden  by  law,  to  do  any  act  in  contravention  of 
the  trust.  And  the  husband's  trust  interest  in  the  personalty, 
being  both  future  and  contingent,  it  is  subjected  to  all  the  fetters 
upon  alienation  provided  in  the  statute  of  uses  and  trusts.  (L 
R.  S.  730,  ^  65  ;  7r3,  §  2.) 

Such  being  the  state  of  the  rights  and  interests  of  these  par«> 
ties,  at  the  passage  of  the  act  of  1848,  entitled  '<  An  act  for  the 
more  effectual  protection  of  the  property  of  married  women.'* 
(Lau's  of  1848,  ch.  200,  page  307,)  are  they  in  any  wise  affect- 
ed by  its  provisions  ? 

The  second  section,  on  which  the  plaintiff  relies,  enacts  that 
"  the  real  and  personal  property,  and  the  rents,  issues  and  profits 
thereof  of  any  female  now  married,  shall  not  be  subject  to  the 
disposal  of  her  husband,  but  shall  be  her  sole  and  separate  pro- 
perty, as  if  she  were  a  single  female,  except  so  far  as  the  same 
may  be  liable  for  the  debts  of  her  husband  heretofore  con- 
tracted." The  object  of  the  statute,  as  expressed  by  its  title, 
assuredly,  was  not  to  enable  married  women  to  destroy  their 
marriage  settlements,  by  which  their  property  had  already  been 
*<  effectually  protected,"  for  the  benefit  of  themselves  and  their 
children.  All  experience  demonstrates,  that  vesting  the  wife 
with  unlimited  control  of  her  property,  will  place  it  in  far 
greater  jeopardy  than  limiting  it  by  a  judicious  settlement. 

To  apply  the  act  to  this  estate.  What  was  the  real  and  per^ 
sonal  property  and  its  income,  belonging  to  the  plaintifl^  which 
by  the  act  were  to  be  her  sole  and  separate  property,  as  if  she 
*were  a  single  female  ?  Not  the  property  which  she  owned  be- 
fore her  marriage,  and  as  it  existed  when  the  settlement  was 
executed.  She  had  parted  with  that,  irrevocably,  to  the  trus- 
tee. All  the  property  she  had,  at  the  passage  of  the  act,  was 
her  interest,  present  and  future,  in  the  trusts  created  by  her 
conveyance  to  the  trustee,  to  be  exercised  over  and  upon  the 
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property  transferred  to  him.  Such  right  and  interest  as  she 
had,  was  her  sole  and  separate  property  at  the  passage  of  the 
act,  as  effectually  as  it  was  possible  to  be  ia  the  nature  of  things. 
If  she  were  a  single  female,  she  could  not  alter  her  executed 
conveyance  to  the  trustee.  The  statute,  therefore,  did  not  aflfect 
it,  for  the  plain  reason,  that  she  had  already  all  the  control  that 
the  statute  aimed  to  give* 

The  effort  and  the  argument,  on  the  part  of  the  plaiatilf,  is 
not  to  have  a  more  enlarged  control  of  her  property,  as  she  held 
it  under  the  marriage  settlement ;  but  to  set  aside  the  settlement 
and  give  to  her  the  capital  of  the  estate,  as  she  held  and  owned 
it  before  her  conveyance  to  the  trustee. 

The  statute  does  not  profess  to  interfere  with  existing  grants 
and  contracts,  and  if  there  were  no  other  obstacle,  we  cannot 
give  it  a  retrospective  action  by  intendment  If,  however,  it  had, 
in  terms,  been  made  applicable  to  executed  settlements,  and  had 
divested  the  estates  of  the  trustees,  it  would  have  been  utterly 
nugatory.(a)  The  plaintiff's  grant  to  the  trustee  is  a  contract, 
and  even  the  possibilities  created  by  it,  are  perfect  rights  of  pro- 
perty, held  under  an  executed  contract,  A  statute  impairing 
this  grant  would  be  void,  by  the  provision  in  the  constitutiou  of 
the  United  States,  against  enactments  by  the  states  impairing 
the  obligation  of  contracts. 

The  result  is,  that  assuming  the  children  have  no  rights  in 
the  settlement,  the  statute  of  1848  does  not  affect  it,  and  the 
parties  in  interest  are  precluded  by  the  statute  of  trusts,  fiom 
revokinj3[  the  conveyance  to  the  trustee. 

If,  perchance,  we  have  taken  too  restricted  a  view  of  the 
effect  of  the  settlement,  and  the  capacity  of  the  parties  to  re- 
consider and  annul  it,  since  the  act  of  1848,  there  can  be  no 
doubt  that  the  trust  is  irrevocable  by  this  court,  as  well  as  by 
the  parties,  provided  the  children  are  to  take  in  default  of  an 
appointment,  on  the  death  of  the  plaintiff  in  her  husband's  life- 
time.   In  the  event  of  such  default  the  property  is  to  devolve 


(ff)  Holmts  V.  HoIsiM,  (4  Barb.  Sop.  Court  Rep.  395 ;)  WhiU  v.  WkiU,  (S  li 
474) 
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upon  those  who  are  the  plaintiff's  legal  representatives,  hj  the 
atatate  of  distributions. 

The  term  "  legal  representatives"  is  not  used  in  this  instru- 
ment in  its  ordinary  sense.  It  clearly  does  not  mean  executors 
or  administrators.  It.  is  those  legal  representatives  who  are  de- 
signated by  the  statute  of  distributions  of  intestate's  estates. 
Now  the  husband,  at  no  period  of  the  law,  has  taken  the  wife's 
personal  property  at  her  death,  <<  by  the  statute  of  distribu- 
tions.^ He  is  entitled  to  it  by  the  rules  of  the  common  law 
and  would  take  it  if  the  whole  statute  law  were  silent  on  the 
subject  The  only  reason  for  mentioning  the  husband's  right 
in  the  statutes  relative  to  administration  and  distribution,  is  in 
the  one  case  to  regulate  the  claim  to  administer,  and  in  the 
other,  from  abundant  caution,  to  exclude  any  possible  mis-ap- 
plication of  the  section  governing  the  distribution  of  intestate's 
personal  effects.  (See  2  R.  S.  76,  i  29,  30 ;  Ibid.  96,  97,  i  76, 
79 ;  1  Rev.  Laws,  313,  314.) 

The  husband  would,  at  her  death,  be  the  plaintiff's  legal  re- 
presentative, (in  the  sense  in  which  the  words  are  used  in  this 
instrument,)  by  the  rules  of  the  common  law ;  her  children  and 
their  issue,  would  be  her  legal  representatives  by  the  statute  of 
distributions.  If  the  language  had  been  simply,  her  "  legal  re- 
presentatives,^  the  question  would  have  been  between  the  hus- 
band and  the  administrator ;  and  as  our  statute  grants  admin- 
istration to  the  husband,  he  would  have  taken  the  property 
either  beneficially,  or  officially,  as  such  representative.  But  we 
think  the  addition  of  the  words  ''  by  the  statute  of  digtrvbviions^ 
cha  ges  the  devolution  totally,  and  carries^it  to  the  next  of  kin, 
to  the  exclusion  of  the  husband. 

We  find  no  parallel  case  in  the  reports,  though  there  are 
several,  either  analogous  in  principle,  or  in  favor  of  excluding 
the  executors  and  administrators  ;  among  which  are  Walter  v. 
Makiuj'  (6  Simons,  148 ;)  Cotton  v.  Cotton,  (2  Beavan,  67 ;) 
Booth  V.  Vicarsj  (1  CoUyer's  Ch.  C.  6 ;)  and  the  cases  collected 
in  2  Jarman  on  Wills,  39,  &c. 

In  this  construction  of  the  trust  deed,  the  infant  children  of 
the  plaintiff  have  a  contingent  future  estate,  which  the  court 
cannot  divest,  and  which  the  statute  of  1848  would  have  fiulad 
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ttiy  deeree  id  this  soil  eo«ld  not  aflfoet  or  impair. 
The  oomplaiat  caooot  be  raetaiiied,  and  these  muet  be  jnd^^ 
for  the  defendaDte;. 


Herrino  v.  Willarsw 

A  nle  and  Mimrj  •f  property  on  eontftmi  that  the  title  ehall  Mt  pen  t»  tW 
parebaeer  nntil  the  parebaie  money  ie  pai4»  and  reeenrinf  te  the  vendor  A$ 
right  to  take  poeeeMO»  of  the  property,  in  ease  wi  non-payment,  it  a  nM  eoa* 
traet ;  an4  nntil  Ih*  pvMhaae  money  li  paM»  the  vender'a  title  wiH  aittodh 


Bneh  an  nnwigement  ie,  in  offset,  a  ktthig  of  tho  pptpeiiy  to  tba  pniabnir,  t»  to 
jeolaimed  if  the  priee  fined  npon  b  not  paid ;  and  ii  not  like  the  eaee  of  pcipertj 
plaoed  in  the  hands  of  one  who  keeps  similar  articles  for  mIo. 

The  eeneml  printiple  is,  Owl  the  title  of  the  lenl  oisner 


MninhSS;  Apia  7, 18491 

Taie  was  an  action  brought  by  the  plainti^  l»  leooTei  fioB 
the  defeadant  the  possession  i^  an  iron  safe,  alleged  to  be  thft 
property  of  the  plaintifi^  or  the  value  itf  the  same,  which  waf 
claimed  to  be- the  sum  of  one  hundred  and  sixty  dolb&rs. 

The  pleadings  consisted  of  a  complaint  and  an  ansver.  It 
waa  alleged  in  the  complaint,  that  the  safe,  for  the  recovery  of 
which  the  action  was  brought,  was  delivered  by  the  phdudff  to 
the  firm  of  Toung  &  Co.,  in  the  dty  of  New  York,  under  an 
agreement  in  writing,  which  provided  that  the  title  ahonid  ttSI 
remain  in  the  plaintiff,  and  that  the  sale  should  be  considerad  a 
conditional  one.  At  the  time  of  the  execution  of  the  agveemeat, 
Young  d&  Co.  gave  their  promissory  note  for  the  value  of  the 
safe,  payable  in  six  months.  It  was  provided  in  the  agreement, 
that  in  default  of  the  payment  of  the  note,  the  plaintiff  should 
be  at  Uberty  to  enter  the  premises  of  Young  &.  Co.,  and  tab 
possession  of  the  safe.    The  complaint  alleged  that  the  defend* 
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ant  had  tabeii  possessicm  of  the  safei  uti  (hAt  the  pbinliff  bad 
demaaded  the  same,  which  was  lefused. 

The  defeadant  ia  his  answer,  daoied  all  knowledge  as  to  llie 
wodin  SstttB  alleged  in  the  cemplaMit,  but  set  up,  that  if  any  such 
agzeemeat  was  made^  it  was  never  filed,  so  as  to  make  it  valid 
ea  a  mortgage.  The  answer  also  alleged,  that  subsequent  to 
the  ddivery  of  the  safe  by  the  plaintiff  to  Young  i&  Go.,  the 
defendanc  rented  certain  premises  to  them,  and  that,  to  secure 
the  payment  «f  die  imt,  he  took  a  moctgage  of  the  safe  from 
Young  4t  Co.;  that  the  mortgage  was  duly  filed,  and  de&ult 
being  made  in  the  payment  of  rent,  he  had  taken  pessessioQ  of 
the  safe. 

No  reply  was  put  in,  and  consequently  the  new  matter  nl* 
kged  in  die  answer,  was  admitted.  The  cause  came  on  for 
trial  tefore  Chief  Justice  Oaklet,  on  the  8th  day  of  January, 
1849.  Upon  the  trial,  the  plaintiff  read  in  evidence  a  receipt 
given  by  the  firm  of  Young  4^  Co.,  at  the  time  of  the  deliv^T' 
ef  the  safe  to  them,  and  the  giving  of  the  promissory .  notOi 
wl^ok  receipt  wasja  these  words : 

"Beceived,  New  York,  Pebraary  12th,  1848,  of  S.  0.  Her- 
ring, one  Wilder's .  Patent  Salamander  Safe,  No«  2356,  deliv- 
ered to  us  under  a  bargain  for  the  sale  thereof,  and  for 
which  we  have  given  said  Herring  our  note,  payable  in  six 
months  from  this  date,  for  one  hundred  and  sixty  dollars. 
It  is  expressly  understood,  that  said  Hening  neither  parts 
-with,  nor  do  we  acquire  any  title  to  said  safe  until  said  note 
is  fully  paid.  And  in  case  of  default  of  payment  thereof  at 
maturity,  said  Herring  is  hereby  authorised  to  enter  our  premis- 
ses, and  take  and  remove  said  safe,  and  we  agree  to  pay  said 
Herring  for  use  of  said  safe,  and  all  reasonable  charges. 

(Signed,)  «  Youno  &  Co." 

It  also  appeared  in  evidence,  that  the  promissory  note  men- 
tioned in  the  agreement,  was  due  and  unpaid. 

The  plaintiff  thereupon  rested  his  case,  and  the  defendant 
moved  for  a  nonsuit  The  motion  was  denied,  and  a  verdict 
rendered  by  consent  for  the  plaintiff,  for  $164  47,  reserving  the 
questions  oi  taw  for  the  court 
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S.  P.  Na$h,  for  the  plaintiC 
R»  M.  Tysen^  for  the  defendant 

Bt  the  Covht.  Oaklet,  Ch.  J. — ^The  question  in  this 
case  is,  who  has  the  better  title  to  the  salamander  safe,  Heniog 
orWillard? 

It  is  >  contended  on  the  part  of  the  latter,  that  by  Heiring's 
parting  with  the  possession  of  the  property,  and  leaving  it  with 
Young  &,  Co.,  as  the  apparent  owners,  Willard,  on  receiving  a 
mortgage  of  the  safe  from  Young  &,  Go.  for  rent  payable  to  him, 
became  a  btma  fide  purchaser  of  the  same,  and  is  entitled  to 
retain  it. 

We  have  considered  the  matter,  and  think  Herring  has  the 
better  title,  it  is  plain  that  he  never  parted  with  the  title ;  and 
there  is  a  fatal  defect  in  the  outset  of  Willard's  claim  as  a  Ima 
fide  purchaser,  in  this,  that  it  is  not  alleged  in  his  answer,  and 
it  no  where  appears,  that  when  he  took  his  mortgage,  he  was 
ignorant  of  the  arrangement  between  Herring  and  TouDgd^ 
Co.,  by  which  the  safe  was  put  into  their  possession ;  or  that 
he  received  the  mortgage  without  notice  of  Herring's  rights. 

Independent  of  this  point,  we  have  no  doubt,  under  the  cii* 
cumstances,  that  Herring  is  entitled  to  the  property.  There  was 
not  only  a  conditional  sale  of  it  to  Young  &  Co.,  but  a  condi- 
tional .  delivery  also.  In  effect,  the  arrangement  was  ouljr  a 
letting  of  the  safe  to  Young  &  Co.,  to  be  reclaimed  if  they  did 
not  pay  the  price  fixed  upon ;  and  in  that  event,  they  were  to 
pay  rent  for  its  use. 

It  is  exactly  the  case  of  leasing  personal  property,  such  as 
the  furniture  of  a  house,  for  permanent  use ;  with  the  addition 
of  an  agreement  to  sell  it  at  a  future  time,  on  receiving  a  stipu- 
lated price. 

It  is  not  like  the  case  of  property  placed  in  the  hands  of  one 
who  keeps  similar  articles  for  sale ;  as  goods  deposited  with  a 
merchant  or  trader.  The  general  principle  is,  that  the  title  of 
the  real  owner  must  prevail ;  and  there  are  no  circumstances 
here  to  warrant  an  exception  to  the  rule  on  any  reo^nized 
ground.    The  case  of  Strong  v.  Tajflory  (2  Hill,  326,)  and  se- 
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Tend  in  the  Massachusetts  reports,  are  authorities  in  favor  of 
the  plaintiff.  Among  the  latter,  are  Bamett  v.  Pritchardj  (2 
Pick.  612 ;)  Fairbanks  t.  Phdps^  (22  Ibid.  635 ;)  and  The 
Dresser  Manufacturing  Company  v.  fVaterstan^  (3  Mete.  9.) 

Judgment  for  the  plaintiff. 


Hawkins  and  Logan  v.  Appleby  and  Moo&e. 

Where  the  plainttflli,  npon  a  lale  of  (ooda  to  the  defendanta,  were  indaced  to  take 
the  Bote  of  a  third  party  io  payment,  upon  the  representation  of  one  of  the  de- 
fendants that  it  was  good,  when,  in  fact,  the  defendants  knew  the  makers  were 
insolvent,  and  the  note  worthless. .  Httd,  that  the  defendants  were  liable  to  the 
plaintiA,  either  in  an  action  of  assumpsit  to  recover  the  value  of  the  goods  sold^ 
or  in  an  action  on  the  case  to  recover  damages  for  the  deceit  practised  upon 
them. 

A  member  of  a  co-partnership  firm  is  liable  either  in  assumpsit  or  in  an  action  on  the 
case,  for  the  consequences  of  frauds  practised  by  his  co-partner,  in  the  transao* 
lion  of  the  partnenhip  business,  although  he  was  entirely  ignorant  of  soch 
frauds,  and  derived  no  benefit  therefrom. 

Where  goods  are  obtained  fur  the  use  of  a  firm,  by  means  of  the  fraud  of  one  of 
its  members,  the  other  partner,  by  receiving  and  participating  in  the  use  of  the 
goods,  will  be  held  to  have  adopted  the  fraudulent  act  of  the  one  who  obtsined 
them,  and  will  be  placed  in  the  same  situation,  in  reference  to  the  rights  of  the 
Tenders  of  the  goods,  as  if  be  had  directed  his  partner  to  procure  the  property^ 
or  bad  concurred  with  him  in  the  transaction. 

And  where  a  partner,  on  being  notified  of  a  fraud  committed  by  his  co-partner, 
nnd  that  the  firm  will  be  held  liable  therefor,  omits  to  repudiate  or  disaffirm  what 
has  been  done  by  his  co-partner,  he  will  be  held  to  have  adopted  and  ratified  th* 
IWind,  and  will,  from  thenceforth,  be  deemed  a  joint  wrong-doer.  . 

Where,  in  an  action  on  the  case  for  deceit,  in  falsely  representing  the  note  of  a 
third  person,  turned  out  by  the  defendants  in  payment  for  goods  purchased,  to 
be  good,  it  appean  that  the  plaintiflSi,  on  discoveriag  the  insolvency  of  the 
roakere,  disavowed  Ihe  ownership  of  the  note,  and  notified  the  defendants  that 
they  were  held  liable  for  the  price  of  the  goods,  who  insisted  on  .retaining  the 
goods,  and  omitted  to  pay  the  price  and  receive  back  the  note,  it  teevu  this  will 
be  deemed  a  waiver  of  any  formal  tender  of  the  note  before  suit  brought. 

Under  soch  circumstances,  it  is  sufficient  for  the  plaintifis  to  tender  the  note  npon 
the  argument 

Where  it  was  averred  in  a  declantion,  that  the  defendants  represented  a  note  to 
be  <*  a  good  note,  and  that  it  would  pass  hi  Sooth-street,"  and  the  proof  was  that 
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th«7  Mid  '•  Um  note  wif  goodt  Mid  that  tbara  were  pMpto  ia  Soitk-fliMtfte 
wmid  Uki$  H."    Aid,  tiMM  wm  bo  ralMtaiitial  Tuiuiee. 
Mwh  aih ;  April  7,  IMI. 

This  was  an  action  of  trespass  on  the  case.  The  declara- 
tion set  forth  that,  in  the  month  of  March,  1847,  the  defendants 
applied  to  the  plaintiflb  to  purchase  firom  them  a  quantity  of 
tobacco,  and  offered  in  payment  a  promissory  note  of  Barstow 
Emanuel,  &  Co.,  dated  New  York,  January  16,  1847,  for  the 
sum  of  $27^  80,  payable  in  six  months ;  that  the  defendants 
represented  the  note  to  be  good,  and  the  makers  in  good  credit, 
and  that  the  plaintiflb  relying  upon  the  representations  so  made, 
sold  and  delivered  to  the  defendants  a  quantity  of  tobacco,  and 
took  the  note  in  payment  In  the  second  count  of  their  dech- 
lation,  the  plainiifis  ayerrod  that  the  defendants  represented  the 
note  to  be  a  good  note,  and  that  ''  it  would  pass  in  Swik- 
tireeiP  The  declaration  further  alleged  that,  Barstow  Ema- 
nuel 6l  Co.,  at  the  time  of  the  transfer  of  the  note  to  the  plain- 
tifis,  were  wholly  insolvent,  and  that  the  defendants,  kDOfring 
SBch  to  be  the  fiu^  fraudulently  made  the  purchase  as  set  forth. 
The  defendants  pleaded  the  general  issue. 

The  cause  came  on  for  trial  on  the  18th  day  of  April,  1848, 
before  Chief  Justice  Oakley,  without  a  jury.    Upon  the  trial,  it 
appeared  in  evidence  on  the  part  of  the  plaintiffs,  that  about  the 
17th  of  March,  1847,  Appleby,  one  of  the  defendants,  applied 
to  the  plaintiffs  to  purchase  a  quantity  of  tobacco  from  them, 
offering  in  payment  a  note  of  Barstow  Emanuel  &  Co,  for 
$274,  dated  January  16, 1847,  at  6  months.    Appleby  said  the 
note  was  good,  and  there  were  people  in  South-street  who 
would  take  it.    The  plaintiffs  had  never  dealt  with  Barstov 
Emanuel  d&  Co.,  but  upon  the  representations  of  Appleby,  took 
the  note,  and  delivered  the  tobacco.    The  bookkeeper  of  Bars- 
tow Emanuel  &  Co.  testified  that  Appleby  called  at  their  store 
about  the  13th  or  16th  of  March,  1847,  in  reference  to  the  de- 
livery of  a  quantity  of  cigars  which  had  been  ordered  by  Mr. 
Emanuel,  and  which  were  to  be  sold  on  credit ;  that  he,  the 
bookkeeper,  declined  receiving  them,  assigning  as  a  reason  that 
Mr.  Enumuel  had  gone  to  New  Orleans,  and  was  embarrassed 
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in  his  bosiiieM ;  tbat,  on  the  13ih  of  Maicb,  his  notes  had  been 
protested ;  that  he  distinctly  infonned  Appleby  that  Mr.  Ema* 
nuel  was  in  difficulty,  and  much  embarrassed* 

Barstow  Emanuel,  one  of  the  makers  of  the  note,  testified, 
that  at  the  time  of  the  transfer  of  the  note  in  question,  the  firm 
was  insolvent;   that  they  stopped  payment  on  the  13th  of 
March,  1847,  and  that  on  an  inyestigation  of  their  affairs,  they 
found  they  could  only  pay  33  per  cent    The  plaintiffs  then 
offered  in  evidence  a  letter  written  by  them  on  the  30th  of 
March  to  the  defendants,  and  produced  by  the  defendants  in 
conformity  with  a  notice,  in  which  letter  the  plaintiffs  stated 
that  they  had  that  day,  for  the  first  time,  ascertained  the  insol- 
vency of  Barstow  Emanuel  &  Co.,  and  that  they  should  hold 
the  defendants  liable  for  the  tobacco  sold.    The  plaintiff's  also 
read  in  evidence  two  records  of  judgments  against  Barstow 
Emanuel  &  Co.,  upon  which  executions  had  been  issued,  one 
September  9,  and  the  other  October  9,  1847,  both  of  which 
were  returned  unsatisfied ;  also  a  protest  and  certificate  of  a 
notary  public,  by  which  it  appeared  that  the  before  mentioned 
note  was  protested  for  non-payment,  July  19th,  1847. 

The  plaintiffi  then  rested,  and  the  defendant's  counsel  moved 
for  a  nonsuit,  on  the  ground  that  the  plaintiffis  should  have 
shown  a  tender  of  the  note  to  defendants  before  suit  brought 
The  court  refused  the  motion,  and  reserved  the  question. 
The  defendant's  counsel  then  moved  that  the  defendant 
Moore  be  discharged,  in  order  to  his  admission  as  a  witness. 
But  the  court  refused,  to  which  decision  the  defendant's  counsel 
excepted. 

A  witness  for  the  defendants  testified,  that  about  the  Ist  of 
March,  1847,  he  heard  Hawkins,  one  of  the  plaintiffs,  say,  that 
he  had  offered  to  give  tobacco  to  the  defendants  for  Emanuel 
A  Co.'s  note,  and  that  after  the  trade  was  made,  Hawkins  in- 
formed the  witness  he  had  made  inquiries,  and  thought  the  note 
was  good. 

The  testimony  was  then  closed,  and  by  consent,  a  verdict 
was  taken  in  favor  of  the  plaintiffs  for  $289  94,  subject  to  the 
opinion  of  the  court,  on  a  case  to  be  made,  and  subject  to  such 
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DMMlificatoa .  or  odjastment  of  the  Terdict  as  the  court  might 
de^oi  proper,^  with  leave  to  the  defendants  to  moTe  lor  anonsmt 

A,  P.  Man,  for  the  plaintiffs. 
'  I.  The  plaintiffs  have  fully  proved  their  case  as  set  forth  m 
the  first  and  second  counts ;  and  it  is  a  clear  case  of  deceit, 
viz. :  a  false  afllrmation  with  intent  to  defraud,  and  resulting  in 
damage  to  the  plaintiffs.  {Pasley  v.  Freeman^  3  T.  JEL  61 ;  S. 
C.  in  2  Smith's  Leading  Cases,  66;  with  notes ;  Men  v.  Ad- 
dingian,  7  Wend.  1 ;  and  S.  C.  in  error,  11  Wend.  374 ;  1  Chit 
PI.  167 ;  Recut  v.  Avtchinsan,  3  Camp.  362 ;  2  Kent's  Gomm. 
482,  484 ;  Story  on  Part.  §  108 ;  Longman  v.  Po/e,  1  M.  &  M. 
223.) 

II.  The  concealment  by  defendants  of  the  fact  that  Emanuel 
had  failed,  (of  which  fact  they  had  peculiar  means  of  know- 
ledge,) and  suffering  the  plaintiffs  to  act  in  ignorance  of  it, 
would  alone  have  sustained  this  action.  (Same  authorities ; 
also.  Weeks  v.  Burton,  7  Verm.  Rep.  67.  Story  on  Promissory 
Notes,  ^  118,  and  note;  Story  on  Bills,  ii  111,  note,  and  225.) 

III.  The  plaintiffs  are  also  entitled  to  recovnr  in  this  form  of 
action  upon  the  footing  of  an  express  warranty.  (See  2  East, 
451 ;  Peake's  Ev.  229,  [279 ;]  1  Chit.  PI.  167 ;  3  T.  R.  61 ;  2 
Caines*  R.  66 ;  10  Wend.  413 ;  13  Wend.  277 ;  2  Cowen,  43a) 

IT.  In  this  form  of  action,  it  was  not  necessary  to  prove  an 
offer  to  return  the  note.  (Sedgwick  on  Dam.  296  ;  also,  pages 
890,  296,  631,  638  to  640 ;  2  Kent's  Com.  480,  and  note  a;  4 
Bibb,  91 ;  1  Smith's  Leading  Cases,  Am.  Ed.  of  1844,  p.  167; 
also,  see  pages  163,  166 ;  Stephen's  N.  P.  1296,  1297, 1301 ; 
Nellis  V.  Bradley,  1  Sandf.  660.) 

Y.  The  measure  of  damages  is  the  difference  in  value  be- 
tween this  worthless  note,  and  a  good  one.  In  the  present  case, 
the  damages  are  the  full  value  of  the  property  obtained  by  the 
deceit,  that  being  prima  fade  (as  well  as  by  the  proof  in  the 
case)  the  amount  of  the  plaintiff's  loss.  The  defendants,  who 
are  chargeable  with  deceit,  have  no  right  to  complain  of  this 
rule  of  damages.  (See  authorities. under  preceding  point ;  also, 
7  Wend.  10, 16,  26 ;  MmM  v.  Cdton,  13  Johns.  403.) 

The  not»  will  belong  to  the  defendants  after  payment  of  the 
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plaintiff's  damages.  And  to  enable  the  court  to  see  that  no 
iDJastice  is  don^  to  the  defendants,  we  bring  the  note  here,  and 
offer  to'  surrender  it,  or  to  hold  it  subject  to  the  order  of  the 
court 

E.  W,  Stoughion^  for  the  defendants. 

I.  There  is  a  fatal  variance  between  the  case  stated  in  the 
declaration,  and  that  found. 

(1.)  The  second  count  alleges,  that  the  defendants  represented 
the  note  to  be  "  A  good  note,  and  that  it  would  pass  in  South 
street"  The  proof  is,  that  Appleby  said,  <'  The  note  was  good) 
and  that  there  were  people  in  South  street  would  take  it"  This 
is  a  material  variance,  and  between  the  proof  and  first  count,  it 
is  still  greater.  (See  1  Chitty  on  PI.  310,  et  seq. ;  2  Saund.  PL 
&  Ev.  913,  et  seq.) 

(2.)  The  declaration  alleges,  that  the  defendants  made  the 
representation.  The  proof  is,  that  it  was  made  by  Appleby. 
There  is  not  the  slightest  evidence  to  show  that  Moore  knew  of 
or  sanctioned  the  misrepresentation,  or  that  he  was  aware  of 
the  fiulure  or  insolvency  of  Barstow  Emanuel  &,  Co.  This  also 
is  a  fatal  variance,  for  which  the  plaintiffs  must  be  nonsuited. 
(See  WeaU  v.  JSTutg-,  12  East,  462 ;  Sherwood  v.  Manrick^  S 
Oreenleaf,  296.) 

n.  The  language  used  by  Appleby,  as  alleged  by  the  witness, 
was  not  a  misrepresentation.  He  was  not  questioned  by  the 
plaintiffs  as  to  the  solvency  of  Barstow  Emanuel  &  Co.,  nor 
did  he  make  any  representation  concerning  such  solvency. 
Courts  never  presume  a  warranty  or  fraud  upon  the  sale  of  a 
per8(mal  chattel  or  chose  in  action.  Either,  if  allied,  must  be 
clearly  proved.  The  statement  made,  that  the  note  was  a  good 
note,  did  not,  by  fair  interpretation,  import  that  the  makers  were 
solvent  Could  the  defendant,  on  proof  of  this  representation, 
and  that  the  makers  were  insolvent  be  indicted  for  obtaining 
the  tobacco  by  false  pretences  ?  The  defendant  Appleby,  fur- 
ther stated  there  were  persons  in  South  street  woukl  take  the 
note.  What  legal  meaning  can  be  attached  to  this  rejMresenta- 
tion  ?  It  may  have  been  strictly  true,  but  whether  there  are 
persons  in  South  street  who  take  notes  of  insolvents,  or  whether 
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good  paper  alone  will  pass  there,  the  court  cannot  jadieially 
know.  Nor  did  Appleby  know  the  makers  were  insoltait 
when  he  parted  with  the  note.  This  appeals  from  the  testh 
mony  of  the  witnesses,  Jessup  and  Emanuel. 

III.  There  is  no  proof  that  Moore  knew  o^  or  sanctioned,  the 
representation  alleged  to  have  been  made  by  Appleby ;  nor  was 
he  really  interested  in  the  note :  this  was  known  to  Hawkins. 
A  fraudulent  representation  by  one  parmer,  will  not  bind  or 
affect  the  other,  in  this  action.  {Pierce  v.  Jacksen^  6  Miss.  R. 
242 ;  Sherwood  v.  Marwieky  5  Greenleaf  R.  296.) 

If  the  suit  was  directly  upon  the  contract  of  warranty  made 
by  one  of  the  partners,  the  rule  would  be  otherwise.  So  also, 
the  plaintiffs  could  have  brought  trover  or  replevin  for  the  to- 
bacco, at  least  after  demand  made  therefor ;  as,  in  such  case, 
retaining  possession  would  be  deemed  the  fraud  of  both  de- 
fendants. 

lY.  The  plaintiffs  were  not  induced  to  take  the  note,  or  dis- 
pose of  the  tobacco,  by  the  alleged  representation  of  Appleby. 

(1.)  If  it  be  contended,  that  this  suit  is  brought  upon  a  war- 
ranty, the  answer  is,  that  the  representation  was  not  intended 
or  understood  by  either  party  as  a  warranty.  It  is  essential 
that  the  affirmation  made  at  the  time  of  sale  be  intended  as 
such ;  and  this  must  appear  by  the  evidence.  If  not,  the  affir* 
mation  is  considered  mere  matter  of  judgment  and  opinioo. 
{Swett  V.  Colgate^  20  Johns.  196 ;  2  Gaines'  R.  66 ;  3  Tena 
Rep.  67.) 

(2.)  The  plaintiffs  were  not  defrauded  by  the  representatioD. 
It  must  appear,  in  order  to  sustain  the  action,  that  the  repre- 
sentation was  made  with  intent  to  induce  the  plaintiflEB  to  part 
with  the  tobacco,  and  that  they,  relying  upon  such  representa- 
tion, were  so  induced,  and  were  thus  defrauded.  (Story  Eq* 
Jur.  204,  6 ;  2  Kent's  Com.  486,  et  seq.) 

It  appears,  that  several  days  before  this  representation  was 
made,  Hawkins  had  offered  to  take  the  note,  and  give  the  de- 
fendant, Appleby,  tobacco  for  it.  He  was  then  satisfied  as  to 
the  solvency  of  Barstow  Emanuel  &  Co.,  and  wilUng  to  part 
with  the  tobacco  without  the  aid  of  this  representation.  Applebf 
knowing  this,  could  not  have  intended,  by  making  it,  to  obtain 
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the  tobacco,  and  the  plaintifiis  being  before  anxious  to  make  the 
trade,  could  not  have  made  it  on  the  faith  of  the  representation. 
Indeed,  it  is  clear  from  the  whole  case,  that  the  bargain  was 
completed  before  the  representation  was  used ;  and  that,  if  made 
at  all,  it  was  uttered  without  intent  by  Appiebj,  and  was  heard 
imheeded  hj  the  plaintifls, 

T.  The  plaintiffs  elected  to  rescind  the  contract  of  sale,  and 
shocdd  have  tendered  the  note  to  the  defendants  before  suit 
brought  Not  having  done  this,  they  must  be  nonsuited.  {Baker 
V.  12oMtr»,  2  Denio,  136 ;  Massoto  v.  Bovet,  1  Ibid.  69 ;  Chitty 
on  CfOntracts,  f41 ;  Pierce  v.  Drake^  16  Johns.  475 ;  Thornton 
V.  Wynn,  12  Wheat.  189.) 

(1.)  It  is  conceded,  that  where  there  is  a  warranty  upon  the 
sale  of  a  chattel,  a  suit  may  be  brought  upon  it,  either  in  case 
or  assumpsit,  without  a  return  of  the  property ;  and  that  dama- 
ges may  be  recovered  for  the  breach  of  the  contract ;  but  in 
every  such  case,  the  warranty  is  set  forth  in  the  declaration  as 
the  ground  of  the  action,  and  the  contract  of  sale  thus  affirmed. 
Usually,  assumpsit  is  brought,  and 'when  case  or  deceit  is 
adopted,  the  contract  and  warranty  must  be  set  out  in  the 
declaration,  with  the  same  damages  as  in  assumpsit.  (2  Chit. 
PL,  6th  ed.,  279,  480 ;  3  Chitty's  Cr.  Law,  306  ;  MUls  v.  Dell, 
3  Stark.  Rep.  23 ;  Rex  v.  Gill,  2  B.  &  Aid.  204 ;  Tewera  v. 
Barrett^  1  Term  Rep.  133 ;  Fielder  v.  SHarkie,  1  Hen.  Bl.  17 ; 

Buduman  v. ,  2  Term  Rep.  745 ;  1  Comyns'  Dig.,  action 

on  the  case  for  deceit,  360,  et  seq.) 

(2.)  If  then  there  had  been  a  warranty  in  this  case,  it  cannot 
avail  the  plaintiffs ;  for  where  a  party  intends  to  rely  upon  a 
warranty,  he  must  expressly  state  it  in  his  declaration.  {Sf/s- 
ney  v.  Sebby,  2  Ld.  Raymond.) 

(3.)  Not  only  do  the  two  first  counts  charge  fraud,  and  not 
contract,  as  the  sole  ground  of  action,  thereby  disaffirming  the 
contract  of  sale,  but  the  third  and  last  count  is  in  trover  for  con- 
-verting  the  tobacco,  alleging  it  to  be  the  property  of  the  plain- 
tiffs; thereby  expressly  disaffirming  the  sale,  and  electing  to* 
rescind  the  contract 

(4)  Independent  of  the  form  of  action  adopted  by  the  plain-  * 
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tiffs,  they  have  elected  to  disaffirm  and  rescind  the  costiact  of 
sale. 

(1.)  By  sending  the  note  to  the  defendants,  stating  that  tbey 
should  hold  them  liable  for  the  tobacco.    And, 

(2.)  By  their  refusal  to  compromise  with  Barstow  Emannel 
A  Co.,  on  the  ground,  as  they  declared,  that  Appleby  owned 
the  note.  Having  thus  elected  to  rescind,  they  are  bound  by 
the  election.  {Smith  v.  Field,  6  Term  Rep.  402 ;  Qreen  v. 
Russia,  6  Hill,  183.) 

By  the  Court.  Sandfokd,  J.— The  evidence  sufSices  to 
establish,  that  the  plaintiffs  were  induced  to  take  EmanueFs 
note  in  exchange  for  their  tobacco,  by  Appleby's  representation 
tliat  the  note  was  good ;  when  in  fact  it  was  not  good,  and 
Appleby  knew  it. 

The  declaration  states  this  representation  substantially  as  it 
was  proved.  Saying  that  there  were  people  in  South  stmt 
who  would  take  the  note,  is  not  essentially  variant  fiom  saying 
that  it  would  pass  in  South  street. 

The  other  alleged  variance  depends  upon  the  principal  ques- 
tion in  the  cause,  the  liability  of  Moore  in  respect  of  the  fraud 
of  his  partner  Appleby. 

It  has  long  been  established,  that  a  partner  is  liable  in  as- 
sumpsit for  the  consequences  of  frauds  practised  by  his  copart- 
ner, in  the  transaction  of  their  business,  of  which  he  was  en- 
tirely ignorant,  and  although  he  derived  no  benefit  from  the 
fraud.    (CoUyer  on  Part  240 ;  Story  on  Part.  §  108.)    This  is 
upon  the  ground,  that  by  forming  the  connexion,  partners  pub- 
lish to  the  world  their  confidence  in  each  other's  integrity  and 
good  fidth,  and  impliedly  agree  to  be  responsible  for  what  they 
shall  respectively  do  within  the  scope  of  their  partnership  boa- 
ness ;  and  if  by  the  wrongful  act  of  one,  a  loss  must  fall  upon 
a  stranger,  or  upon  the  other  partner  who  is  equally  iimooeat, 
the  latter  having  been  the  cause  or  occasion  of  the  confideooe 
.reposed  in  his  delinquent  associate,  must  suffer  the  loss. 

Several  striking  applications  of  this  principle,  are  to  be  found 

.  among  the  adjudged  cases ;  of  which  we  will  refer  to  Rap/t  v. 

Latham^  1  Bam.  &  Aid.  795 ;  Stone  v.  Marshy  6B.&Ct.  6Si\ 
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Bume  y*  BoUain4%  Ryan  &  M.  371 ;  and  Boardman  v.  Oarcf 
15  Mass.  331.) 

It  is  perfectly  cleax^  that  if  the  plaintiffs  had  wholly  disaffinned 
the  sale^  and  sued  Appleby  and  Moore  in  assumpsit  for  the  price 
of  the  tobacco,  they  would  have  been  entitled  to  recover.  Is 
the  rule  different  in  an  action  to  recover  damages  for  the  deceit 
practiced  upon  them  ?  The  difference  in  theory  is,  that  in  as-* 
sompsit  the  innocent  partner  is  charged  with  the  purchase  of 
goods;  while  in  the  action  of  tort,  he  is  accused  of  a  fraud  of 
which  he  personally  is  innocent.  In  practical  effect,  the  only 
difference  is,  that  in  the  one  case  the  plaintiff  alleges  a  sale  and 
proves  a  fraud ;  in  the  other,  he  both  alleges  and  proves  the 
fraudulent  transaction.  In  both  forms  of  action,  the  innocent 
partner  is  subjected  to  liability,  on  the  principle  that  he  has  held 
out  his  associate  to  be  worthy  of  confidence,  in  their  copartner- 
ship dealings.  The  difference  in  the  ulterior  remedy,  after 
judgment,  cannot  have  any  effect  upon  the  propriety  of  the  form 
of  aetioii* 

It  is  laid  down  in  a  respectable  treatise  on  the  subject  of  par« 
ties  to  actions  at  law,  that  where  one  takes  property  for  the  use 
of  another,  the  latter  may  adopt  the  act ;  and  he  is  thereby 
placed  in  the  situation  of  one  who  had  previously  commanded 
the  taking,  and  becomes  a  trespasser  if  the  act  were  unlawful 
(Hammond  on  Part.  84.)  Now  in  this  case,  Appleby  obtained 
the  tobacco  fixr  the  use  of  himself  and  Moore.  Moore  adopted 
the  act  by  receiving  and  participating  in  the  use  of  the  property. 
He  was  thus  placed  in  the  same  situation,  in  reference  to  the 
rights  of  the  plaintiflb,  as  if  he  had  directed  Appleby  to  procure 
the  property,  or  had  concurred  with  him  in  the  transaction ;  and 
on  the  authority  cited,  he  become  a  wrong  doer.  There  is  the 
additional  circumstance  in  this  case,  that  the  plaintiffs  imme- 
diately on  discovering  the  fraud,  and  within  a  fortnight  after 
the  exchange,  notified  the  defendants  in  writing,  that  the>  had 
ascertained  the  note  to  be  bad,  and  that  they  should  hold  the 
defendants  liable  for  the  tobacco. 

The  omission  of  Moore  to  repudiate  or  disaflbm,  on  this  oc- 
casion, what  his  partner  had  done,  must  be  regarded  as  a  dis- 
tinct adoption  and  ratification  of  the  act ;  and  we  think  he 
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ought  to  be  deemed  fiom  thenceforth  a  joint  trrong  doer  triA 
Appleby. 

Another  otjection  to  the  recovery,  is  the  omission  of  the  plain- 
tifis  to  tender  the  note  to  the  ddfendants,  before  suit  bronght 
The  testimony  elicited  by  the  defendants  showed  that  the 
plaintiffs  disclaimed  owning  the  note,  and  referred  the  maker  to 
the  defendants  as  the  parties  to  collect  or  compromise  it  And 
the  defendants,  when  notified  that  they  were  held  liable  for  the 
price  of  the  tobacco,  were  reasonably  informed  that  the  plaintilb 
disavowed  the  note ;  and  could  hare  obtained  it  at  any  timeoD 
paying  such  price*  Their  insisting  on  retaining  the  fhut  ci 
their  fraud,  and  their  omission  to  pay  the  price  and  receive  tbe 
note,  perhaps  should  be  deemed  a  waiver  of  any  foimal  tender 
of  the  latter. 

Be  this  as  it  may,  there  is  no  ground  for  saying  that  thede- 
fendants  have  been  prejudiced  by  the  foilure  to  tender  the  note. 
They  have  never  conceded  the  right  to  look  to  them  for  die 
price,  and  would  not  have  accepted  the  note  if  a  formal  tender 
had  been  made.  We  will  therefore  adopt  the  practice  sanc- 
tioned in  Nellis  v.  BradUffj  (1  Sandf.  R.  660,)  and  consider  the 
tender  of  the  note  at  the  argument,  a  sufficient  compliance  wiflt 
the  form  insisted  upon,  without  expressing  any  opinion  as  to 
the  necessity  of  a  tender  in  any  stage  of  the  transaction* 

Judgment  for  the  plaintiffii  for  the  amount  of  the  note,  which 
is  to  be  deposited  with  the  clerk,  for  the  defendants  benefit  od 
payment  of  the  amount 
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The  Merchants  Bank  v.  C.  MInttre  &  Co. 

Money  paid  under  a  mntnal  miatake  «f  facta,  may  be  recovered  back. 

Where  a  draft  on  a  bank  waa  preeented  for  payment  by  a  remote  indoraee,  to  whom 
it  waa  paid,  both  partiea  beinsf  ignorant  of  the  fact,  that  the  fint  indome  to 
whom  it  was  speciaJly  mdoised,  had  nerer  indorsed  the  draft,  bat  that  a  fictitious 
signature  resembling  his  was  placed  on  the  draft ;  it  was  held,  that  on  discorer- 
ing  the  fraud,  the  bank  could  recover  the  amount  from  the  party  to  whom  it  waa 
paid. 

Where  an  agent  colleeti  a  negotiable  draft  as  indorsee,  without  disclosing  hia 
agency  to  the  drawer,  he  will  be  liable  to  refund  the  money  to  the  drawer,  on 
its  appearing  that  it  was  paid  on  a  fictitious  indorsement,  although  the  agent 
has,  in  the  meantime,  remitted  the  proceeds  to  his  principal. 
March  S9th ;  April  7, 1849. 

This  was  a  case  agreed  upon  between  the  parties  for  sub- 
mission, without  action,  pursuant  to  the  code  of  procedure. 

On  the  13th  day  of  February,  1847,  the  bank  of  Mobile,  at 
Mobile,  in  the  state  of  Alabama,  by  T.  M.  English,  cashier,  on 
receiving  $260  irom  George  G.  Henry,  delivered  to  him  a  draft 
or  check  upon  the  Merchants'  Bank  in  the  city  of  New  York, 
addressed  to  their  cashier,  bearing  the  above  date,  and  substan- 
tially as  follows : 

<<$260. 

"  At  sight  pay  this  my  first  check,  second  unpaid,  to  the  order 
of  G.  G.  Henry,  No.  6612,  two  hundred  and  fifty  dollars." 

Signed  by  the  cashier  of  the  bank  of  Mobile,  and  the  sum 
written  across  the  ftice,  and  signed  by  the  teller  of  the  same 
bank. 

This  check  was  by  G.  G.  Henry  endorsed  as  follows :  — <<  Pay 
to  the  order  of  Henry  Harlan,  Esq. — George  G.  Henry ;"  and 
was  enclosed  by  him  in  a  letter,  addressed  to  Henry  Harlan, 
Danville,  Kentucky,  and  deposited  in  the  post-office  at  Mobile. 

The  check  was  never  received  by,  nor  came  to  the  use  or 
knowledge  of,  Harlan. 

In  March,  1847,  Charles  M'Intyre  &  Co.,  the  defendants, 
copartners  in  business  in  New  York,  received  through  the  post- 
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office  in  New  York  the  draft  or  check,  with  a  further  indorse- 
ment thereon,  as  follows : — <'  Pay  to  the  order  of  Charles  M'ln- 
tyre  &  Co. — Henry  Harlan."  The  draft  was  inclosed  in  a 
letter  addressed  to  them,  containing  instructions  to  fill  an  order 
for  merchandize  with  the  proceeds  of  such  draft,  after  deduct- 
ing their  commissions.  The  defendants  thereupon  indorsed 
the  draft  as  follows : — "  Charles  Mlntpe  60  Co.,''  and  handed 
the  same  to  their  clerk,  hy  whom  it  was  immediately  afterwards 
presented  to  the  paying  teller  of  the  Merchants'  Bank,  in  their 
banking-house,  for  payment.  On  such  presentment  the  teU^ 
inquired  of  the  clerk  whether  he  was  one  of  the  firm  of  Charles 
Mlntyre  &  Co.,  to  which  the  clerk  answered  "  no."  The  teller 
then  said,  '^  we  are  not  acquainted  with  that  firm*  Tou  must 
get  some  person  known  to  the  bank  to  identify  their  signature, 
&c."  The  clerk  then  asked  the  teller  whether  he  knew  C.  and 
E.  W.  Thwing.  The  teller  answered  « Yes,  that  will  do." 
The  clerk  then  left  the  bank  with  the  draft,  and  went  to  the 
office  of  Edmund  Charles  &  Son,  one  of  whom  wrote  under 
the  indorsement  of  Charles  M'Intyre  <fc  Co.,  the  following  words : 
«<  Attested.— Edmund  Charles  &  Son,  36  Wall-street."  The 
clerk  afterwards  took  the  draft  to  C.  ^  E.  W.  Thwing,  one  of 
whom  wrote  thereon,  under  the  signature  of  Charles  Mlntyre 
&  Co.,  the  words,  «  Correct.— C.  &  E.  W.  Thwing.** 

The  clerk  then  returned  to  the  Merchants'  Bank,  and  pre- 
sented the  draft,  with  all  these  indorsements  thereoUi  to  the 
paying-teller,  who  thereupon  received  it,  and  paid  the  amount 
,  thereof  ($250,)  to  such  clerk  of  Charles  M<Intyre  &  Co.,  on  the 
13th  day  of  March,  1847 ;  and  they,  with  the  money  so  recei?ed| 
after  deducting  their  commission,  filled  the  order  for  merchan- 
dize above  mentioned. 

The  draft  or  check  never  having  been  received  or  heard  of 
by  Henry  Harlan,  George  G.  Henry,  on  the  IBth  day  of  Prfjaru- 
ary,  1848,  at  Mobile,  enclosed  in  a  letter  to  said  Harlan,  at  Dan- 
ville, Kentucky,  the.  second  or  duplicate  of  such  cheek  by  him 
obtained  firom  the  bank  of  Mobile  for  the  sum  of  $260,  signed 
by  the  cashier,  and  countersigned  by  the  teller,  in  these  words : 
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«  $260.  «  Bank  of  Mobile,  Mobile,  Feb.  13th,  1847. 

'<  At  sight,  pay  this  my  second  check,  first  unpaid,  to  the  or-* 
der  of  Q.  G.  Henry,  No.  5612.    Two  hundred  and  fifty  dollars. 

'*  T.  M.  English,  Cashier. 
«  To  the  Cashier  of  the  Merchants'  Bank,  New  York." 
(Endorsed,) 
"  Pay  to  the  order  of  Henry  Harlan,  Esq. 

"  Geo.  G.  Henry.'^ 

This  second  check  was  received  by  Harlan,  and  was  by  him 
indorsed  and  delivered  to  the  cashier  of  the  Bank  of  Danville 
for  collection,  by  whom  it  was  indorsed,  and  sent  to  the  cashier 
of  the  Bank  of  America  in  New  York,  who  received  it  and  pre- 
sented it  to  the  Merchants'  Bank  for  payment  This  present- 
ment of  the  second  check  called  the  attention  of  the  Merchants' 
Bank  to  the  first  check,  and  being  satisfied  upon  inquiry,  that 
the  second  check  was  regularly  received  and  indorsed  by  Har-» 
Ian,  to  whom  both  of  the  checks  were  indorsed  by  said  Henry, 
and  that  the  first  check  had  never  come  to  the  possession  or 
use,  or  knowledge  of  Harlan,  but  had  been  by  some  other  per- 
son indorsed  as  above  set  forth,  and  sent  to  Charles  M'lntyre 
As  Co.,  as  above  stated ;  the  Merchants'  Bank  paid  the  amount 
of  the  second  check  to  the  Bank  of  America. 

The  Mercnants'  Bank  then,  on  the  10th  of  March,  1848, 
called  upon  Charles  Mlntyre  &,  Co.  to  repay  to  them  the 
amoimt  of  the  first  check,  who  refused  to  make  such  payment. 
Both  checks  were  produced  and  exhibited  to  the  court  upon  the 
argument 

S.  W.  Bannep  for  the  plaintifis. 

L  Money  paid  under  a  mistake  of  facts,  may  be  recovered 
back  in  an  action  for  money  had  and  received.  {Bowyer  v.  Pack, 
2Denio,  107;  Mowait  v.  Wright,  1  Wendell,  355;  Wait  v. 
Leggetty  8  Cowen,  195 ;  Bank  of  Orleans  v.  Smithy  3  Hill,  560.) 

II.  The  check  in  question,  upon  which  the  $250  now  sought 
to  be  recovered  back,  was  paid  by  the  plaintifis  to  the  defend- 
ants, was  a  genuine  check,  drawn  by  the  Bank  of  Mobile  on 
the  plaintifis,  and  duly  endorsed  by  the  payee  to  Henry  Harlan. 

Vol.  n.  66 
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III.  The  plaintiff's  teller  paid  the  money  in  question,  in  the 
belief  that  the  defendants  were  lawful  holders  of  the  check  by 
indorsement  of  the  first  indorsee.  This  was  a  mistake  as  to 
the  fact,  and  the  plaintiffs  may  recover  back  the  money  so  paii 
{Canal  Bank  v.  Bank  of  Albany,  I  Hill,  287 ;  CoggiU  v.  Thi 
American  Exchange  Bank,  1  Comstock,  113 ;  TaUxd  v.  Bank 
of  Rochester,  1  Hill,  295.) 

lY.  By  presenting  the  check  and  demanding  payment,  and 
when  their  right  to  receive  the  money  was  questioned,  procur- 
Uig  certificates  to  obtain  it,  the  defendants  affirmed  themselYes 
to  be  the  lawful  holders  of  the  check,  and  entitled  to  receive 
payment  thereof.  Upon  this  affirmation,  and  believing  it  to  be 
true,  the  plaintiffs  paid  the  money,  which  they  may  now  recover 
back,  it  being  conceded  that  defendants  had  no  title  to  the 
«heck* 

Y.  The  plaintiffs  have  been  guilty  of  no  laches.  As  soon 
as  informed  that  the  indorsement  of  the  check  was  a  forgery, 
they  gave  notice  to  the  defendants,  and  demanded  back  the 
money  paid. 

YI.  The  defendants  will  not  suffer  loss  from  being  compelled 
to  repay  the  money.  They  will  be  entitled  to-  recover  the  same 
amount  from  their  correspondent,  from  whom  they  received  the 
check,  and  whom,  it  is  to  be  presumed,  they  know.  {Caad 
Bank  v.  Bank  of  Albany,  1  Hill,  287.) 

YIL  The  plaintiffs  are  entitled  to  judgment  for  the  money 
paid,  ($250,)  with  interest,  from  March  13, 1847. 

C  C  Egan,  for  the  defendants. 

The  plaintiffs  must  bear  the  loss  occasioned  by  their  negli- 
gence. They  paid  the  check,  although  not  negotiated;  the 
name  of  the  first  indorsee  not  being  on  the  check  at  all. 

If  they  have  any  right  of  action,  it  is  not  against  the  defend- 
ants, who  acted  merely  as  agents,  in  entire  good  faith,  and  who 
have  paid  over  the  money  to  their  principals.  Both  parties  had 
equal  knowledge  of  the  facts.  {Potter  v.  Evans,  2  Hall,  252 ; 
Mimatt  V.  WrigfU,  1  Wend.  355 ;  3  Wend.  72 ;  4  Cow.  464.) 

Bonney,  in  reply. 
.  The  plaintiffs  knew  nothing  of  the  agency.    If  there  were  a 


NEW  YORK— APRIL,  1849.  43ft 


The  Merchaott  Bank  y.  M'Intyre. 


mutual  mistake,  we  are  entitled  to  reco¥er ;  if  the  defendautft 
were  acquainted  with  the  state  of  the  case,  it  was  a  fraud.  The 
defendants  presenting  the  draft  for  payment,  may  be  regarded 
as  an  averment  that  it  was  payable  to  Henry  Harden.  The 
name  written  on  the  first  check  would  readily  be  read  as 
Harlan.  » 

Bt  the  Court.  Oaklby,  Gh.  J. — ^The  indorsement  on  the 
first  draft,  is  certainly  in  a  name  different  from  that  of  the  first 
indorsee,  Harlan ;  and  the  inquiry  is,  were  the  defendants  under 
the  circumstances  bound  to  refund  the  money  which  they  re- 
ceived from  the  plaintiffs.  They  rely  on  two  grounds  to  defeat 
a  recovery. 

First  They  say  they  acted  as  agents  merely  in  the  transac*- . 
tion,  and  transmitted  the  proceeds  of  the  draft  to  their  corre* 
spondent,  in  ignorance  of  the  fact  that  the  draft  was  not  properly 
indorsed,  and  before  they  were  called  upon  to  refund. 

How  the  law  would  be  in  this  respect,  if  the  fact  of  their 
agency  had  been  known  to  the  Merchants  Bank  when  they 
paid  the  draft,  we  need  not  say.  But  their  agency  was  not 
known.  The  defendants  did  not  communicate  it  to  the  plain* 
tifis,  and  they  not  being  apprised  of  any  agency,  dealt  with  the 
defendants  as  the  owners  of  the  draft,  and  may  now  treat  them 
accordingly. 

Second.  It  is  contended  that  there  was  palpable  negligence 
in  the  acceptance  and  payment  of  the  draft  by  the  bank,  because 
it  was  manifest  on  inspection,  that  the  indorsement  was  ficti- 
tious. 

It  is  a  general  principle,  undoubtedly,  that  where  the  drawee 
of  a  bill  pays  it  negligently,  and  without  proper  precaution,  he 
is  remediless,  if  it  turn  out  that  the  signature  of  the  drawer,  or 
of  any  indorsee,  be  forged.  The  drawee  is  bound  to  use  rea« 
sonable  diligence,  or  the  consequences  will  fall  upon  him.  The 
peculiar  feature  of  this  case  is,  that  the  defendants  first  acted 
on  the  faith  of  the  genuineness  of  this  indorsement,  and  gave 
the  sanction  of  their  own  signature  to  the  genuineness  of  all  the 
indorsements  previous  to  their  own.  It  is  contrary  to  reason 
and  principle,  that  they  who  with  better  opportunity  to  know 
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the  true  state  of  the  case,  and  who  presented  the  draft  for  pay« 
ment  as  being  the  rightful  holders  and  authorized  to  receive  it, 
should  after  its  payment  by  the  drawees,  set  up  that  the  latter, 
because  they  paid  under  a  defective  authority,  must  lose  the 
amount.  The  defendants  either  knew  of  the  defect,  and  are 
thus  responsible  for  the  fraud ;  or  they  were  at  least  equally 
negligent  with  the  plaintiffs.  If  we  assume  the  latter  ground, 
it  is  the  ordinary  case  of  mutual  ignorance  of  an  important  £ict, 
which  if  it  had  been  known  to  either  of  the  parties,  would  have 
prevented  the  negotiation  from  going  into  effect.  In  such  a 
case,  either  party  may  rescind,  and  thus  the  plaintiffs  are  enti- 
tled to  recover. 

This  is  in  accordance  with  our  decision  in  several  cases  re- 
cently. We  hold  it  to  be  a  principle  of  universal  applicatioD, 
that  where  one  presents  a  draft  or  check  to  a  bank  for  payment, 
it  is  a  representation  of  the  genuineness  of  the  signatures  ap- 
pearing upon  it  And  except  where  the  drawer's  signature  is 
forged,  or  there  is  some  other  peculiar  reason  for  taking  die 
case  out  of  the  rule,  the  party  so  presenting  the  draft  will  be 
held  responsible  to  the  drawee  for  the  authenticity  of  such  sig- 
natures. 

Judgment  for  the  plaintiffs. 


Bevins  v.  Reed. 

In  an  action  to  recover  of  a  itakeholder  money  staked  with  bim  by  tb«  pkintiffi 
on  a  wager  upon  the  event  of  a  horse  race,  the  defendant  cannot  set  off  tbs 
amount  of  a  deposit  made  by  him  with  the  plaintiff,  upon  another  wager  of  a 
■  similar  character. 

The  statute  having  declared  wagers  unlawfal,  and  every  contract  re^MCting  then 
void,  the  sole  remedy  of  a  party  depositing  money  upon  a  wager  is  by  a  sailf 
under  the  statute,  to  recover  back  the  money  deposited.  He  cannot  recover  it 
without  suing  for  it,  by  way  of  a  defence  or  set  off  in  a  snit  brought  agaiMfc 
him. 

There  is  no  indebtedness,  in  such  a  case,  from  the  stakeholder  to  the  depositor. 

Thero  is  merely  a  right,  on  the  part  of  the  latter,  to  sue  the  former,  m  aoeordaaes 
with  a  strict  statutory  grant  of  relief  where  no  other  remedy  exists. 
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Aade  (hnn  the  langaace  of  the  BUtate,  ^lYing  to  a  party  deponting  money  upon  • 
wager  a  remedy  by  lait  agaiuet  the  stakeholder,  his  right  to  recover  back  the 
aiqpiiat  of  his  deposit  is  not  a  demand  which  can  be  set  off;  it  not  being  a  de- 
mand arising  upon  judgment,  or  upon  contract,  eipfess  or  implied. 
Match  29  ;  April  1, 1849. 

This  was  an  action  brought  under  the  statute^  to  recover  the 
sum  of  $260,  being  the  amount"  of  a  bet  made  by  the  plaintiff 
with  one  Darragh,  in  the  month  of  December^  1847,  the  money 
being  deposited  with  the  defendant,  as  stakeholder* 

The  declaration  contained  the  common  counts,  and  a  special 
count  under  the  statute.  The  plea  was  the  general  issue,  with 
a  plea  and  notice  of  set  off,  to  the  effect,  that  in  December, 
1847,  the  defendant  had  also  deposited  with  the  plaintiff,  as 
stakeholder,  the  sum  of  ^260,  being  the  amount  of  a  bet  made 
by  the  defendant  with  one  Riley.  The  cause  was  tried  before 
Justice  Sanbford  and  a  jury,  on  the  4th  day  of  January,  1849* 

Upon  the  trial,  it  appeared  in  evidence  that  in  the  month  of 
December,  1847,  the  plaintiff  and  one  John  Darragh  entered 
into  a  bet  of  ^500,  upon  the  result  of  a  race  between  Lady  Suf- 
folk and  Lady  Sutton,  two  trotting  mares.  By  the  terms  of  the 
bety  $260  were  to  be  put  up  as  a  forfeit  on  each  side,  and  these 
sums  were  accordingly  deposited  with  the  defendant,  but  sub- 
sequently the  bet  was  withdrawn^  The  plaintiff  proved  that 
he  had  demanded  from  the  defendant  the  amount  of  his  deposit^ 
which  the  defendant  refused  to  pay. 

The  plaintiff  rested  his  case,  and  the  defendant  thereupon 
offered  to  prove  the  facts  contained  in  his  plea  and  notice  of  set 
ofi^  to  which  testimony  the  plaintiff  objected,  on  the  ground 
that  it  was  not  a  matter  of  set  off,  but  was  merely  a  penalty, 
and  could  only  be  recovered  in  the  manner  prescribed  by  statute. 
The  court  refused  to  admit  the  testimony,  and  the  defendant 
excepted.  The  defendant  then  proposed  to  prove  payment, 
under  the  first  plea  and  notice ;  and  for  this  purpose,  he  called 
Charles  Riley,  who  testified  that  in  December,  1847,  the  defen- 
dant had  made  a  bet  with  him,  that  he,  the  defendant,  had 
some  time  previous,  obtained  a  certain  horse  named  Betsey 
Baker  to  trot  a  race  with  Grey  Harry,  and  that  the  money  was 
deposited  by  both  parties  with  the  plaintiff.    This  witness  tes- 
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tified  that  the  bet  was  decided  in  his,  the  witness'  faror,  and 
that  the  plaintiff  had  paid  him  the  money.  As  to  this  point, 
however,  there  was  some  conflict  in  the  testimony.  There  was 
some  further  testimony  on  the  part  of  the  defencci  but  not  ma- 
terial to  be  mentioned. 

•  The  court  chained  the  jury,  that  the  defendant  could  sot 
dfiset  the  $260,  deposited  by  him  with  the  plaintiff  on  his  bet- 
with  Riley,  and  that  the  only  question  for  them  to  pass  upon, 
was  whether  the  $260  deposited  by  the  plaintiff  with  the  de- 
fendant, had  been  repaid  or  not ;  that  the  wager  itself  was  ille- 
gal^ and  in  addition,  the  match  on  which  it  was  staked,  had 
been  withdrawn.  The  court  further  charged,  that  if  the  jury 
fiound  that  the  precise  and  identical  money  which  the  plaintiff 
lodged  with  the  defendant,  had  been  staked  by  the  defendant 
in  the  plaintiff's  hands,  it  would  be  a  good  payment ;  that  in 
such  a  case,  the  law  would  refer  the  defendant's  act  in  staking 
the  money  with  the  plaintiff  to  an  intent  to  restore  the  plaintiff's 
deposit,  rather  than  to  an  intent  to  commit  a  further  illegal  act; 
but  as  to  this,  the  testimony  was  yery  slight  The  jury  found 
a  verdict  jfor  the  plaintiff. 

Jam$a  Chreen^  for  the  plaintiff. 

1.  The  judge  was  correct  in  refusing  to  allow  the  defendant 
to  prove  his  second  plea,  because  it  was  not  a  matter  of  set  ofiL 

2.  The  bet  between  the  defendant  and  Riley  was  vmd,  and 
could  not  be  recovered  from  the  plaintiff,  except  in  the  manner 
^scribed  by  statute.    (MeKeon  v.  Cakerty^  1  Hall  Sep.  300.) 

/.  HaiMj  for  the  defendant 

1.  The  set  off  should  have  been  allowed.  It  was  a  debt 
without  action,  and  a  proper  subject  of  set  off.  (2  R,  S.  361^ 
8ec&  1  and  2.)  The  statute  authorizes  a  party  to  sue  for  such 
a  debt  (1  R.  S.  662,  sec  9.)  It  prescribes  no  particular  form 
of  action ;  and  to  avoid  multiplicity  of  suits,  a  party  may  re- 
cover by  set  off  as  well  as  by  bringing  an  original  action. 
Furthermore,  the  bet  of  the  defendant  was  as  an  event  that  had 
hapfpened,  not  a  contingent  or  future  event  within  the  prohibi- 
lioii  of  the  statute. 


I 


NEW  YORK— APRIL,  1849.  439 

■  -  •  ■  ■■  ■  ■    ■  !■ 

Bavint  t.  Reed. 

.  2.  The  judge  erred  in  charging,  that  the  jury  must  find  that 
the  identical  money  was  returned.  It  was  sufficient  that  the 
plaintiff  received  the  same  amountl 

By  the  Court.  Sandfordi  J. — ^The  only  point  presented 
by  the  case,  is  on  the  rejection  of  the  defendants  proposed  set 
ofL  The  issue  made  by  the  plea  of  set  off,  is  upon  the  plain* 
tiff's  indebtedness  to  the  defendant,  in  respect  of  the  money 
9taked  by  the  latter  in  his  hands. 

It  was  said  the  defendant's  bet  was  not  upon  any  future  oi 
c(Mitingent  event,  and  was  therefore  legal.  This  conclusion  isi 
however,  wholly  erroneous.  The  statute  against  betting  and 
gaming,  forbids  wagers  on  any  unknown  event,  and  the  subject 
matter  of  this  wager  was  of  tfiat  description.  By  the  statute^ 
all  such  bets  are  unlawful,  and  all  contracts  for  or  on  account 
oi  the  money  or  thing  bet  or  staked,  are  void.  (1  R.  S.  662^ 
sec.  8.) 

Thus,  there  was  no  contract,  express  or  inched,  touching  the 
money  deposited  with  the  plaintiff,  and  independent  of  the  sec- 
tion of  the  statute  next  mentioned,  the  defendant  bad  no  redress 
against  the  plaintiff  to  recover  it  back,  whether  it  were  lost  or 
won.  The  ninth  section  provides,  that  any  person  who  shall 
pay  or  deliver  any  money,  d&c.,  on  the  event  of  any  wager  pro- 
hibited by  the  act,  maijf  stie  for  and  recover  the  same  of  the 
winner  and  of  the  stakeholder. 

On  this  it  is  claimed  that  the  defendant  had  a  debt  or  demand 
against  the  plaintiff,  for  which  he  was  at  liberty  to  bring  as- 
sumpsit, and  which  he  could  therefore  set  off. 

We  think  this  position  is  not  sustained.  It  is  not  important  to 
consider  whether  or  not  assumpsit  could  have  been  brought  under 
the  statute.  But  we  are  entirely  clear,  that  there  was  no  debt 
due  from  the  plaintiff  to  the  defendant,  when  this  suit  was 
brought.  The  statute  having  declared  that  the  wager  was  un« 
lawful,  and  every  contract  respecting  it  void,  the  defendanf  s 
sole  remedy  was  by  a  suit  to  recover  back  the  money  deposited ; 
and  this  remedy  existing  only  by  force  of  the  statute,  eould  be 
obtained  only  in  the  manner  which  it  prescribed.  The  defend- 
ant might  sue  far  it^  but  there  is  nothing  in  the  law  which  will 
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enable  him  to  recover  it  without  suing  for  it,  by  way  of  a  de- 
fence or  set  off  in  a  suit  against  hiuL 

In  McKeon  r.  Caherty,  (I  Hall,  300,)  this  court  decided, 
under  the  revised  laws  of  1813,  that  assumpsit  could  not  be 
maintained  to  recover  back  money  staked  on  a  wager,  becaase 
the  act  gave  a  remedy  by  an  action  of  debt,  and  there  was  no 
common  law  remedy  to  recover  the  money.  The  revised  sta- 
tutes make  no  change  in  the  law  in  this  respect,  except  that 
they  are  silent  as  to  the  form  of  the  action.  The  case  cited  is 
therefore  an  authority  in  support  of  our  conclusion  that  there 
was  no  indebtedness  from  the  plaintiff  to  the  defendant  There 
was  merely  a  right  to  sue  the  plaintiff,  in  accordance  with  a 
strict  statutory  grant  of  relief,  where  no  other  remedy  existed. 

It  is  equally  clear,  aside  from  the  language  of  the  act,  giviog 
merely  a  suit,  that  this  right  was  not  a  demand  which  could  be 
set  off.  It  was  not  a  demand  arising  upon  judgment,  or  upon 
contract  express  or  implied  ;  (2  R.  S.  354,  sec.  18 ;)  which  is  an 
essential  requisite  to  authorize  a  set  off. 

Motion  for  new  trial  denied. 

The  motion  for  a  new  trial  on  the  ground  of  suiprise,  and 
newly  discovered  evidence,  is  also  denied. 


Gassner  v»  Sandford* 

NfU  tiel  ree^rdf  pleaded  in  an  action  of  debt  on  jad^ent»  is  a  plea  of  the  ^anl 
iMttOn  within  the  pioTiaion  of  the  etatate  authorizing  notice  of  epecial  mttttf  t» 
be  given  whenever  the  general  iaeae  is  pleaded. 

The  statute  authorizing  a  defendant  to  give  notice  of  his  defencei  instead  of  plM^- 
ing  it,  is  a  remedial  act,  and  shonld  be  construed  liberally. 

In  an  action  of  debt  upon  a  judgment,  brought  after  a  great  lapse  of  time  from  the 
entry  of  the  judgment,  it  is  competent  for  the  defendant  to  show  that  an  ezeco- 
tion  was  isBued  upon  the  judgment  soon  after  its  recovery  ;  that  the  defendant 
had  property  which  could  be  reached  by  the  process ;  that  the  officer  having 
charge  of  the  same  is  dead,  and  his  papere  missing ;  and  that  the  ezecotion  has 
not  been  returned  to  the  proper  office.  These  facts  unexplained,  will  wairtnt  a 
jury  in  finding  for  the  defendant. 
March  39 ;  April  7, 1849. 
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Oawner  t.  Sandford. 

This  was  an  action  of  debt,  brought  to  recoyer  the  amount 
of  a  judgment  recovered  in  the  court  of  common  pleas  for  the 
city  of  New  York,  in  the  year  1828,  for  the  sum  of  $222  30. 
The  declaration  set  forth  the  judgment,  to  which  the  defendant 
pleaded  nul  tiel  record.  Annexed  to  this  plea,  was  a  notice  of 
special  matter,  viz. :  that  on  the  first  day  of  July,  1828,  the  de- 
fendant fully  paid  and  satisfied  the  sum  claimed  in  th«  decla- 
ration.  The  cause  was  tried  before  Chief  Justice  Oaklet  and 
a  jury,  on  the  5th  day  of  January,  1850. 

Upon  the  trial,  the  plaintiff  introduced  in  evidence  a  record 
of  a  judgment  recovered  in  the  court  of  common  pleas,  by  the 
plaintiff  against  the  defendant  in  the  May  term  of  the  court  in 
the  year  1828,  for  $222  30.  The  interest  upon  the  said  judg* 
ment  was  admitted  to  be  $318  93.  The  plaintiff  thereupon 
rested. 

It  appeared  in  evidence  on  the  part  of  the  defendant,  by  the 
testimony  of  Andrew  Warner,  who  had  been  for  eighteen  years 
a  clerk  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York,  that  firom  an  entry  in  the  precipe  book  in  July  Term, 
1828,  a  fieri  faciaa  for  $222  30,  was  issued  against  the  defend* 
ant  at  the  suit  of  the  plaintiff,  and  that  no  entry  was  made  in 
the  precipe  book  of  its  return.  That  whenever  writs  were  re* 
turned,  an  entry  of  such  return  was  always  made. 

The  plaintiff's  counsel  objected  to  any  evidence  of  the  issuing 
of  the  execution,  which  objection  was  overruled,  and  the  plain- 
tiff excepted. 

It  further  appeared  by  the  testimony  of  Henry  T3rsen,  who 
had  been  an  assistant  in  the  office  of  the  sheriff  for  sixteen  or 
eighteen  years,  that  the  sheriff  was  in  charge  of  the  defendant's 
property,  consisting  of  his  household  furniture,  library,  and  the 
wardrobe,  scenery,  printing  office,  and  other  movables  of  the 
Lafayette  Theatre,  and  the  horses,  wardrobe  and  scenery,  of 
the  Mount  Pitt  Circus.  That  Mr.  Piatt  was  the  deputy,  and 
p*aced  the  witness  in  charge  of  the  property  in  October,  1848 ; 
that  he  remained  there  about  one  hundred  days,  until  the  pro- 
perty was  sold.  The  sales  were  made  at  different  times.  That 
some  time  after  the  sale,  Mr.  Piatt  died  very  suddenly,  and  his 
papers  could  never  be  found. 
ToL.  II.  66 
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There  was  some  further  testimony  as  to  the  sale  of  the  de- 
fendant's property. 

William  Lowerre,  the  attorney  who  recovered  the  original 
judgment,  testified  to  his  having  issued  an  execution  on  the  day 
of  its  rendition,  and  that  there  was  no  entry  in  his  register  of 
its  return.  Being  cross-examined,  he  said  he  had  never  learned 
from  the  sherifi"  whether  a  levy  had  been  made ;  and  that  he 
had  never  received  the  money,  and  never  learned  that  it  had 
been  collected. 

The  defendant  rested,  and  the  plaintiff's  counsel  called  the 
defendant,  who  testified,  that  in  the  winter  and  spring  of  1829, 
all  his  real  and  personal  property  had  been  sold  by  the  sheriff; 
that  he  did  not  know  what  the  proceeds  of  the  sale  were ;  nor 
whether  the  sheriff  had  ever  received  the  amount  of  the  execu- 
tion upon  the  judgment  in  this  cause ;  nor  whether  there  were 
proceeds  sufficient  to  pay  it  In  answer  to  a  question  by  the 
judge,  the  witness  testified  that  his  property,  if  sold  at  a  &ir 
value,  would  have  been  sufficient  to  pay  all  his  debts. 

The  judge  charged  the  jury,  that  under  the  circumstances  of 
the  case,  although  twenty  years  had  not  elapsed,  they  had  a 
right  to  infer  payment,  and  if  they  did,  they  must  find  for  de- 
fendant ;  otherwise,  for  plaintiff.  The  jury  rendered  a  verdict 
for  the  defendant 

Slasson  and  Schell,  for  the  plaintiff. 

B.  L.  BiUingSf  for  the  defendant 

By  the  Court.  Sandford,  J.~The  defendant  is  permitted 
to  give  notice  of  any  matters  which  if  pleaded,  would  be  a  bar 
to  the  action,  whenever  he  shall  plead  the  general  issue,  in  any 
action  in  which  such  issue  may  be  pleaded,  (2  R.  S.  362,  §  10;) 
and  the  principal  point  presented  by  the  case,  is  whether  md 
tiel  record  pleaded  in  an  action  of  debt  on  a  judgment,  is  such 
a  general  issue. 

The  subsequent  provision  in  the  same  section,  extending  the 
privilege  of  giving  a  notice  to  nil  debet ^  pleaded  to  debt  on  judg- 
ment, and  to  twi  est  factum  in  covenant ;  does  not  aid  the 
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plaiatiff,  nor  does  it  assist  us  much  in  pur  inquiry.  It  is  only  to 
foreign  judgments,  and  domestic  judgments  recovered  in  courts 
not  of  record,  that  nil  debet  can  be  pleaded.  The  revised  sta* 
tutes  extended  the  notice  of  defence  to  this  class  of  cases,  with- 
out intending  to  extend  the  plea  of  nil  debet  to  cases  in  which 
it  was  not  previously  a  proper  plea.  ( White  v.  Converse,  20 
Wend.  266.)  And  as  the  legislature  was  aiming  to  enlarge  the 
privilege  of  giving  notice,  and  expressly  conferred  it  in  the 
action  upon  judgments  in  which  ntd  tiel  record  is  not  pleadable, 
it  is  perhaps  a  fair  inference,  that  they  deemed  the  latter  plea  to 
be  a  generaUissue  in  actions  on  domestic  judgments  of  record. 

Previous  to  the  revised  statutes,  nul  tiel  record  was  not  a 
general  issue.  (Bullis  v.  Oiddens,  8  Johns.  82;  Raymond  v. 
Smith,  13  Ibid.  329 )  The  reason  was,  that  it  was  triable  by 
the  court  at  bar,  and  not  by  a  jury.  By  the  revised  statutes, 
this  is  changed,  and  the  existence  of  the  record,  when  denied, 
is  to  be  tried  by  a  jury  as  an  issue  of  fact.  (2  R.  S.  409,  i  4 ; 
Trotter  v.  Mills,  6  Wend.  612.) 

The  reason  of  the  former  rule  no  longer  exists,  and  we  can- 
not perceive  why  the  rule  itself  should  continue.  The  record 
of  the  judgment  declared  on,  is  the  whole  basis  of  the  plaintiff's 
action.  The  denial  of  the  existence  of  the  record,  puts  his 
whole  claim  in  issue.  This,  it  seems  to  us,  fully  answers  the 
description  of  a  general  issue. 

The  courts  have  repeatedly  declared,  that  the  statute  author- 
izing notice  of  the  defence  to  be  given,  instead  of  pleading  it,  is 
a  remedial  act,  and  should  be  construed  liberally.  In  Mervin 
T.  Kumbel,  (23  Wend.  301,)  where  this  was  said  by  Bronson,  J. 
he  added,  "I  think  the  statute  meant  ta  turn  the  plea  of  nifj 
tiel  record  into  a  general  issue  upon  the  original  cause  of  ac- 
tion." He  was,  it  is  true,  speaking  of  the  plea  when  put  in  by 
a  joint  debtor,  not  served  with  process  in  the  original  suit ;  but 
if  it  were  a  general  issue  to  the  original  cause  of  action,  it  surely 
could  be  no  less  to  the  action  properly  founded  upon,  and  sup- 
ported by  the  judgment. 

Id  WUmarth  v.  Babcock,  2  Hill,  195,)  the  court  said  a  partial 
defence  might  be  given  in  evidence  on  the  trial  upon  the  issue 
of  nul  tiel  record  ;  which  could  not  be  so  unless  that  plea  was 
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the  general  issue*  This  plea  is  ranked  as  a  general  issae  in 
the  books  of  practice,  since  the  revised  statutes.  (Graham's  Pt. 
196, 198 ;  Burrill's  Pr.  164.) 

Our  conclusion  is,  that  the  notice  of  special  matter  was  pro- 
perly appended  to  the  plea  of  wui  iiel  record,  and  that  the  evi* 
dence  in  support  of  it  was  conectly  admitted  on  the  trial 

We  have  no  doubt  that  the  proof  was  competent  under  the 
notice,  and  sufficient  to  establish  the  defence.  {MUler  v.  SmUk, 
16  Wend.  426.) 

Motion  for  new  trial  denied. 


k.b 


Strong  v.  Dollneh  &  Potter. 

Hie  ptaintitf  inras  the  g[rauiee  of  premises  oe6iipied  by  the  defendaniBi  tt  the  time 
of  his  porchese,  under  a  lease  from  the  g;ralitor.  The  deed  to  the  plamtiff  was 
Mbject  to  a  mortgage  ttpon  the  premises,  and  was  unrecorded.  The  defendants 
had  attorned  to  the  plaintiff»  and  paid  rent  to  him.  Subseqnentlj  the  mortgage 
was  foreclosed,  but  the  plaintiff  was  not  made  a  party  to  the  suit  The  pfemiaaa 
were  sold  by  a  master,  on  the  Tib  of  April,  and  bid  off  by  M.,  under  whom  the 
defendants  claimed ;  but  M.  did  not  pay  the  purchase  money,  until  the  5lh  of 
May,  when  he  took  a  deed  from  the  master,  Und  had  it  recorded.  In  an  aetkn 
by  the  plaintiff  to  recover  the  rent  due  on  the  1st  of  May  next  after  the  aalt ; 
Htld,  that  his  claim  to  the  rent  was  unaffected  by  the  foreclosure  prooeadinpi 
Und  that  his  title  remained  valid  until  it  was  diyested  by  the  recoidiiig  of  the 
master's  deed. 

HM  c2fo,  that  the  recording  of  the  master's  deed  had  no  relntion  back  to  the  time 
of  the  sale,  so  as  to  direst  rights  of  action  previonsly  accrued  to  the  ptaiatiff  by 
virtue  of  his  unreoorded  deed. 

Although  the  recording  act  makes  an  unrecorded  conveyance  void  as  againat  a 
subsequent  purchaser  in  good  faith,  for  value,  whose  deed  is  recorded  fint,  it 
does  not  avoid  the  fonner  as  of  a  time  prior  to  the  execution  of  the  latter.  It 
doeo  not  transfer  to  such  subsequent  purchaser  rights  in  respect  of  the  propeitj, 
against  third  persons,  which  were  vested  in  the  owner  holding  under  the  onre* 
corded  deed,  prior  to  the  execution  of  the  subsequent  conveyance. 

A  bid  at  a  master's  sale,  its  acceptance  by  the  master,  and  the  payment  of  a  per 
centage  upon  the  purchase  money,  work  no  change  in  the  title,  even  in  equity 
The  purchase  ia  inchoate  and  defeasible  until  the  acceptance  of  the  title,  on  hii 
part,  and  the  confirmation  of  the  report  of  sale»  on  the  part  of  the  court 
March  15;  April  21, 1849. 
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This  was  an  action  on  the  case  for  use  and  occupation  of 
the  premises  No.  166  Front  street,  in  the  city  of  New  York,  for 
one  quarter  due  May  1, 1847.  The  amount  claimed  was  $260 
The  declaration  contained  three  counts^  one  for  use  and  occu- 
pation generally ;  the  second  claimed  to  recover  by  virtue  of  a 
lease  of  the  premises  from  B.  W.  Strong  to  the  defendants,  for 
one  year  from  May  1, 1846,  at  a  rent  of  $1000,  and  an  assign- 
ment of  the  lease  from  Strong  to  the  plaintifl^  executed  October 
13, 1846 ;  the  third,  claiming  it  as  the  grantee  oi  Benjamin  W* 
Strong,  by  deed  of  the  premises,  bearing  date  October  7, 1846. 
The  defendants  pleaded  the  general  issue. 

Upon  the  trial  of  the  cause,  it  appeared  in  evidence  by  the 
testimony  of  Dollner,  one  of  the  defendants,  that  the  premises 
in  question  were  hired  by  the  defendants  from  B.  W.  Strong,  for 
one  year  from  May  1, 1846,  at  a  rent  of  $1000,  under  a  written 
lease ;  that  the  first  qtffarter's  rent  was  paid  to  the  lessor ;  that 
the  second  and  third  quarters  were  also  paid,  and  as  appeared 
by  the  receipt  book  of  the  defendants,  receipts  were  given  signed 
by  B.  W.  Strong  for  Peter  R.  Strong,  the  plaintiff,  but  the  last 
quarter's  rent  had  not  been  paid.  The  plaintifiT  then  offered  in 
evidence,  a  deed  of  the  premises  from  B.  W.  Strong  to  the  plain- 
tiff, dated  October  7,  1846,  duly  acknowledged,  without  any 
covenant,  and  subject  to  a  mortgage  upon  the  premises,  given 
by  the  grantor  to  Susan  Remsen,  for  $10,550,  payable  April  20, 
1846.    This  deed  had  never  been  recorded. 

The  plaintiff  thereupon  rested,  and  the  defendants'  counsel 
read  in  evidence  a  deed  of  the  premises  in  question,  from  Philo 
T.  Ruggles,  master  in  chancery,  to  Thomas  H.  Mills,  dated 
May  5,  1847,  executed  pursuant  to  a  sale  of  the  premises  made 
by  him  April  7, 1847,  under  a  decree  for  the  foreclosure  of  the 
mortgage  of  B.  W.  Strong  to  Remsen,  which  mortgage,  by  sun- 
dry assignments,  had  become  vested  in  William  J.  Schenck. 
It  further  appeared,  that  the  bill  of  foreclosure  and  notice  of  lis 
pendens  were  filed  December  31, 1846,  and  sundry  judgment 
creditors  of  B.  W.  Strong  were  made  parties  to  the  suit,  but  the 
plaintiff  in  this  suit  was  not ;  that  a  decree  of  foreclosure  was 
entered  March  9,  1847,  which  was  enrolled  April  14,  1847. 
The  defendants  then  offered  in  evidence,  a  lease  of  the  premises 
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ffom  Thomas  H.  Mills  to  tire  defendants,  dated  April  13, 1847, 
for  one  year  from  the  first  of  May  thereafter,  and  proved  the 
same  by  DoUner,  one  of  the  defendants,  who  also  testified,  thst 
at  and  before  the  delivery  of  the  lease.  Mills  requested  the  de- 
fendants to  pay  him  the  rent  due  on  the  1st  of  May. 

The  plaintiff's  counsel  objected  to  this  testimony  as  irreleyant, 
and  because  it  was  of  a  date  before  Mills  had  acquired  title  to 
the  premises. 

The  defendants  having  rested,  the  plaintiff's  counsel  called 
Philo  T.  Ruggles,  who  testified  that  the  master's  deed  was  not 
delivered  till  the  5th  of  May,  and  that  the  purchase  money 
was  paid  on  that  day ;  that  there  had  been  no  demand  for  the 
deed,  or  offer  to  pay  the  money  by  Mills  before  that  day.  It 
appeared  by  the  testimony  of  the  solicitor  of  Thomas  H.  Mills, 
that  the  delay  in  closing  the  contract  of  sale  was  owing  to  some 
impediment  in  the  title,  and  that  Millif  was  ready  at  any  time 
to  pay  the  purchase  money,  and  that  10  per  cent  had  been  paid 
by  him  to  the  master,  on  the  day  of  the  sale. 

The  testimony  having  been  closed,  a  verdict  was  taken  for 
plaintiff,  for  |^266  75,  subject  to  the  opinion  of-  the  court  on  a 
case. 

/•  Lynchj  for  the  plaintiff. 

A.  C,  Brtidley,  for  the  defendants. 

By  the  Court.  Sandford,  J. — ^The  defendants  attomed 
to  the  plaintiff,  after  the  lessor  conveyed  to  him,  and  he  is 
clearly  entitled  to  receive  the  rent  which  became  due  on  the 
first  of  May,  1847,  unless  the  defendants  have  shown  that  his 
title  was  divested  before  that  day.  It  is  claimed  that  this  is 
shown  by  the  foreclosure  and  the  master's  deed.  It  is  not  sup- 
posed that  the  decree  of  foreclosure,  or  even  the  master's  sale, 
affected  the  legal  title ;  and  the  master's  deed  was  not  delivered, 
until  the  fifth  day  of  May.  Nor  is  this  the  whole  difficulty  in 
the  defendant's  point.  The  decree,  the  sale,  and  the  deed,  aQ 
combined,  did  not  affect  the  plaintiff's  title  in  the  least ;  because 
he  was  not  made  a  party  to  the  fiiH-eclosure  suit    ( Watson  t. 
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SpenoBj  20  Wend.  260.)  It  is  only  because  the  mater's  deed 
was  recorded,  and  the  plaintiff's  was  not,  that  the  former  ope- 
rated to  divest  his  title.  Therefore,  looking  at  the  facts  as  they 
existed  when  the  price  was  paid  by  Mn  Mills  and  the  deed  d^ 
livered,  there  was  no  reason  whatever  to.  prevent  the  plaintiff 
from  collecting  this  rent.  His  right  to  it  was  as  perfect  as  it 
was  to  any  other  thing  in  action  in  his  hands  overdue.  At  the 
end  of  die  next  quarter,  it  is  true,  the  tenants  could  have  suc- 
cessfully icesisted  his  right  to  recover  the  rent,  not  because  the 
decree  and  sale  affected  him,  but  because  during  the  quarter, 
the  recording  of  Mr.  Mills'  deed  made  his  unrecorded  deed  void 
as  against  the  former. 

The  plaintiff's  right  was  cut  off  by  the  recording  of  the 
master's  deed.  All  that  went  before,  failed  to  have  that  eflbct 
The  deed  was  perfect,  and  as  operative  as  the  decree  could 
make  it,  upon  its  delivery  by  the  master ;  yet  up  to  that  stage 
oi  it,  the  plaintiff's  legal  title  had  not  been  touched.  The  act 
of  recording  the  master's  deed,  which  had  the  effect  to  give  Mr. 
Mills  the  better  title,  derives  its  fiirce  solely  from  the  recording 
act,  which  has  no  relation  back  to  divest  rights  of  action  accrued 
to  the  owner  holding  by  the  unrecorded  deed.  For  example,  if 
the  plaintiff,  on  the  second  of  May,  had  commenced  an  action 
of  trespass  for  injuries  done  on  the  preceding  day  to  the  freehold 
of  these  premises,  it  would  have  been  no  defence  on  the  trial, 
that  on  the  fifth  of  May,  Mr.  Mills  had  received  a  deed  from  a 
former  owner,  which  he  had  placed  on  record,  and  the  plaintiff's 
deed  never  having  been  recorded,  his  title  was  divested  in  &vor 
of  Mr.  Mills. 

Although  the  recording  act  makes  an  unrecorded  conveyance 
void  against  a  subsequent  purchaser  in  good  faith  for  value, 
whose  deed  is  recorded  first ;  it  does  not  avoid  the  former  as  of 
a  time  prior  to  the  execution  of  the  latter.  It  does  not  transfer 
to  such  subsequ^it  purchaser,  rights  in  respect  of  the  property 
against  third  persons,  which  were  vested  in  the  owner  holding 
under  the  imrecorded  deed,  prior  to  the  execution  of  the  subee^ 
quent  conveyance. 

The  defendants  insist  that  the  equity  of  Tfx.  Mills  was  tnxp^ 
Tier  to  that  of  the  plaintiff,  and  therdbre  the  recording  ^bould 


1 


448  CASES  IN  THE  SUPERIOR  COURT. 

Strong  ▼.  DoUaer. 

have  effect  by  relation,  to  the  date  of  the  master's  sale.  We  do 
not  perceive  that  there  is  any  such  superior  equity.  The  plain- 
tiff was  the  owner  of  the  equity  of  redemption,  and  was  com- 
pelled to  pay  interest  on  the  mortgage  debt  until  the  entire 
purchase  money  was  paid  in  by  Mills  on  the  fifth  of  May ;  or 
which  is  the  same  thing,  such  interest  was  taken  out  of  the 
proceeds  of  the  sale,  the  surplus  of  which  presumptively  be- 
longed to  the  plaintiff.  On  the  other  hand,  Mr.  Mills  could  at 
any  time  have  withdrawn  from  his  bid,  on  account  of  the  defect 
of  parties  in  the  foreclosure ;  he  did  not  elect  to  complete  his 
purchase  until  the  fourth  of  May ;  and  he  did  not  pay  the  price 
till  the  fifth. 

It  was  argued  with  great  ingenuity,  that  the  master's  deed 
related  back  to  the  sale  by  which  the  contract  of  purchase  was 
made,  and  in  equity  dates  from  the  agreement  to  purchase.  If 
this  were  conceded,  it  might  fall  short  of  reaching  the  legal 
title,  which  is  alone  in  question  in  the  action  for  use  and  occu- 
pation. But  we  think  the  proposition  cannot  be  maintained. 
*  The  bid  at  the  sale,  its  acceptance  by  the  master,  and  the 
payment  of  the  ten  per  cent.,  wrought  no  change  in  the  title, 
even  in  equity.  The  ten  per  cent  was  a  mere  security  for  the 
good  faith  of  the  bid,  and  it  would  have  been  refunded,  if  the 
purchaser  had  refused  to  complete,  on  account  of  the  defect  in 
the  proceedings.  His  purchase  was  entirely  inchoate  and  de- 
feasible, until  the  acceptance  of  the  title  on  his  part,  and  the 
confirmation  of  the  report  of  sale  on  the  part  of  the  court.  (See 
Brown  v.  Frosty  10  Paige,  247.)  The  contract  was  not  coin- 
plete  as  to  the  purchaser  himself,  until  he  paid  the  whole  price. 
If  he  had  paid  the  price  on  the  20th  of  April,  the  day  fixed  for 
that  purpose  in  the  terms  of  sale,  he  would  from  that  time  have 
been  the  equitable  owner  of  the  premises,  and  as  against  the 
parties  to  the  foreclosure,  might  have  intercepted  the  rents  falling 
due  afterwards.  But  to  do  this,  he  would  have  required  an 
order  of  the  court  of  chancery,  operating  upon  the  parties  in  the 
suit 

As  he  did  not  pay  till  the  fifth  of  May,  we  think  he  cannot, 
even  in  equity,  be  deemed  the  purchaser  as  of  a  date  prior  to 
the  time  when  he  was  bound  to  complete  his  purchase.    The 
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rule  in  the  English  court  of  chancery  is,  that  the  purchaser  is 
entitled  to  rents  from  the  quarter  day  next  prior  to  his  payment 
of  the  purchase  money.  (Hoffman's  Master's  Pr.  231 ;  2  Dan. 
Ch.  Pr.  913 ;  and  the  cases  cited.)  And  it  makes  no  difference 
that  the  money  has  been  ready  from  the  time  the  premises  were 
struck  off,  and  has  been  lying  unproductive.  {Barker  v.  Har- 
per, Cooper's  Rep.  32 ;  1  Barb.  Ch.  Pr.  630 ;  2  Smith's  cL  Pn 
177.) 

•  In  the  case  of  the  sheriff's  deed,  cited  by  the  defendants,  the 
seizure  and  sale  of  the  land  does  not  divest  the  title  of  the 
debtor.  The  payment  of  the  purchase  money  and  the  deed 
must  concur ;  and  there  is  no  case  where  the  doctrine  of  rela- 
tion, in  respect  of  such  deeds,  has  been  extended  back  to  a 
period  anterior  to  such  payment.  Cailin  v.  Jackson^  ex  dem* 
CfratZj  8  Johns.  620,  650;  Lathrop  v.  Ferguson,  22  Wend. 
1 16.)  In  the  case  last  cited,  Cowen,  J.,  says,  the  whole  doe- 
trine  is  a  fiction,  to  prevent  fraud;  and  if  a  person  neither 
having,  nor  assuming  to  exercise,  any  control  in  preventing  the 
performance  of  the  contract  or  sale,  acquire  a  legal  and  executed 
right,  which  is  prior  in  time,  he  is  denned  prior  in  law  and 
equity,  and  entitled  to  hold  without  prejudice  from  the  fiction. 

Again,  if  there  were  any  relation  to  the  time  of  sale,  or  the 
day  fixed  for  completion,  such  relation  was  perfect  when  the 
price  was  paid,  the  master's  deed  delivered,  and  the  sale  con- 
firmed. Yet  stopping  there,  Mr.  Mills  would ,  not  hiy^e  been 
able  to  obtain  possession  of  the  premises  from  the  plaintiff  and 
his  tenants,  much  less  to  divest  the  rent  due  to  the  plaintiffl 
It  was  the  recording  of  his  deed  alone,  that  enabled  him  to 
obtain  possession. 

These  considerations  are  conclusive  against  grving  to  the 
master's  deed  the  retrospective  operation  claimed  for  it,  and  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  plaintiff. 
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Bell,  Survivor,  &c.  v.  Leggett's  Executors. 

Under  tke  bankrapt  act  of  1841,  a  friend  of  a  penon  applying  for  hii  dinlurge  u 
a  li^nkrupt,  may  bay  the  debt  of  an  oppoiing  creditor,  ao  as  to  rBnio?e  raeh  op- 
poritJon ;  profided  the  bankrupt  himaelf  is  neither  a  party,  nor  priry  to  the 
arrangement,  and  hia  effects  are  not  to  be  made  liable  for  the  porchan. 

Accordingly,  where  a  bankrupt  debtor  applied  for  hia  diechaige  nnder  the  ect, 
which  discharge  was  opposed,  and  thereupon  the  father-in-law  of  the  petitioner, 
withoat  his  knowledge  or  connivance,  arranged  with  the  opposing  crediton  to 
give  them  his  own  notes,  in  satisfaction  of  their  claims,  and  to  take  an  Bnign- 
ment  of  their  judgments  against  the  bankrupt,  as  soon  as  the  bankrupt  thoold 
noeive  his  dischaige ;  and,  in  pursuance  of  that  arrangement,  the  oppoabf 
crediton  withdrew  their  opposition,  and  the  bankrupt  obtained  his  disehaige ; 
HM,  that  such  notes  were  valid,  and  upon  a  sufficient  consideration,  and  Uiit 
mn  action  lay  thereon. 
March  14, 15 ;  April  38, 1848. 

This  was  an  action  of  assumpsit  brought  by  the  plainti^  as 
survivor  of  Jacob  Harvey,  upon  two  promissory  notes  made  by 
Samuel  Leggett,  deceased,  dated  December  12, 1845,  one  for  the 
sum  of  $679  37,  payable  in  six  months,  and  the  other  for  the 
sum  of  $686  41,  payable  in  nine  months.  The  defendants  are 
the  executors  of  the  last  will  and  testament  of  Samuel  Leggett 

Upon  the  trial,  the  notes  were  read  in  evidence,  and  proved. 
The  plaintiffs  proved  by  the  counsel  of  the  testator,  that  he  re^ 
ceived  from  the  testator  the  notes  in  suit,  together  with  several 
others,  to  be  delivered  to  the  plaintiffs  upon  their  executmg  to 
him  assignments  of  certain  judgments  which  they  held  against 
Barney  Corse,  a  son-in-law  of  the  testator ;  that  Corse  was  at 
that  time  an  applicant  for  a  discharge  under  the  bankrupt  law, 
and  the  notes  were  to  be  delivered  when  he  should  receive  his 
discharge.  The  notes  were  delivered  to  Mr.  Gerard,  the  counsel 
for  the  plaintiff,  after  the  discharge  of  Corse,  and  the  assign- 
ments of  the  plaintiffs'  claims  against  Barney  Corse  were  de- 
livered to  the  counsel  for  the  testator.  The  assignments  bore 
date  November  12, 1846. 

The  plaintijffis  then  rested,  and  the  defendants  offered  to  sbov 
by  way  of  df^^e,  that  the  consideration  of  the  two  notes  in 
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suit  was  the  withdrawal  by  the  plaintiffs  of  their  opposition  to 
the  discharge  of  Barney  Corse  from  his  debts,  under  the  bank- 
rupt law,  which  discharge  Corse  was  then  applying  for,  and 
which  the  plaintiffs  opposed  as  judgment  creditors.  The  plain- 
tiffs objected  to  the  evidence,  but  the  court  admitted  the  evi- 
dence. 

It  appeared  in  evidence,  on  the  part  of  the  defendants,  that 
Barney  Corse  filed  his  petition  in  bankruptcy  on  the  23d  of 
February,  1842.  That  the  plaintiffs,  with  two  other  judgment 
creditors,  filed  their  dissent,  June  12,  1842,  and  also  their  objec- 
tions to  the  discharge  of  the  petitioner*  The  opposing  creditors 
proved  their  debts  in  due  form.  The  ground  of  objection,  on 
the  part  of  the  opposing  creditors,  was  that  a  debt  of  4^100,000| 
set  up  by  Barney  Corse  upon  a  bond  executed  to  his  father, 
was  a  false  and  fictitious  debt.  The  issue  thus  raised  was  tried 
before  a  jury,  in  June,  1843.  Upon  this  trial,  the  jury  disagreed. 
A  venire  de  novo  was  awarded,  and  a  second  trial  had,  when 
the  jury  again  disagreed.  A  third  trial  resulted  in  a  verdict 
against  Mr.  Corse.  An  attempt  was  made  to  get  rid  of  the 
verdict,  which  was  unsuccessfuL  Subsequently,  and  in  the 
year  1845,  the  testator,  Samuel  Leggett,  left  with  his  counsel,* 
the  notes  in  suit,  with  other  notes,  which  were  to  be  delivered 
to  the  plaintiff  and  the  other  opposing  creditors,  upon  Corse  re- 
ceiving his  discharge,  and  on  such  creditors  executing  to  him 
assignments  of  their  claims  against  Barney  Corse. 

The  counsel  of  Samuel  Leggett  testified,  that  the  counsel  of 
the  opposing  creditors  knew  of  the  notes  having  been  left  with 
him,  and  the  terms  on  which  they  were  left ;  that  they  consulted 
together  about  the  best  way  to  get  the  judge  to  grant  the  dis- 
charge ;  and  finally,  that  a  consent  was  given  to  withdraw  all 
opposition.  The  discharge  was  obtained,  April  27, 1847.  Af- 
terwards, and  on  the  20th  of  May,  the  notes  were  delivered  by 
the  counsel  of  the  testator,  and  he  received  the  assignments. 
The  witness  further  testified,  that  he  stated  to  the  counsel  of 
the  opposing  creditors  the  terms  on  which  he  had  received  the 
notes,  and  that  all  objections  to  the  discharge  of  Corse  were 
thereby  removed. 

It  was  admitted,  that  Barney  Corse  was  not  a  party  to  the 
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arrangement  made  by  Samuel  Leggett,  and  that  it  was  made 
without  his  connivance,  colhision,  or  knowledge. 

It  was  contended,  on  the  part  of  the  defence,  that  the  notes 
being  given  in  consideration  of  the  withdrawal  of  oppositimi  on 
the  part  of  the  plaintiff,  to  the  discharge  of  Barney  Corse,  were 
void,  as  being  against  public  policy. 

The  judge,  reserving  the  questions  of  law,  submitted  the 
facts  to  the  jury,  to  det^miiie  whether  the  withdrawal  of  the 
<>pposition  of  the  plaintiff  to  the  discharge  of  Barney  Gone 
under  the  bankrupt  law,  formed  a  part  of  the  consideration  of 
these  notes,  instructing  them,  if  they  found  the  fact  so  to  be,  to 
bring  in  a  verdict  for  the  defendants.  To  which  decision  and 
charge,  the  plaintiff  excepted.  The  cause  was  thereupon  sub- 
mitted  to  the  jury,  who  found  a  verdict  for  the  defendants. 

T.  C.  T.  Buckley,  and  /.  W.  Gerard,  for  the  plaintiff. 

I.  The  purchase  of  a  judgment  from  an  opposing  creditor,  bf 
a  stranger,  without  the  knowledge,  privity,  or  assent  of  the 
bankrupt,  and  the  consideration  not  to  come  from  the  bankrupt 
or  his  assets,  is  not  rendered  void,  either  by  the  bankrupt  act,  or 
by  any  principle  of  the  common  law,  as  being  against  public 
policy. 

II.  Whether  the  time  on  which  the  note  is  to  run,  given  by 
the  stranger  for  the  consideration  of  the  judgment,  dates  firom 
the  day  of  the  purchase,  or  the  day  when  the  bankrupt  may 
get  his  discharge,  makes  no  difference.  If  the  note  is  good  ia 
the  j&rst  case,  it  is  equally  so  in  the  second.  In  both  cases,  the 
motive  to  continue  the  opposition  would  fall  to  the  ground  by 
the  act  of  purchase.  The  notes  were  not  given  for  any  bonus 
for  withdrawal  of  opposition,  or  even  for  the  amount  of  the 
debt,  but  for  less  than  16  per  cent,  of  the  debt.  (6  Taunt  117 ; 
1  Pr.  Wms.  620.) 

III.  The  cases  in  which  notes  were  given  for  withdrawing 
opposition  to  an  insolvent  or  bankrupt's  discharge  are  void,  are 
«where  the  agreement  is  made  by  the  bankrupt,  or  with  his 
privity,  or  where  his  assets  are  to  go  the  creditor  for  his  with- 
drawal of  his  opposition.  {Kaye  v.  Bolton,  6  T.  R.  34 ;  Bank- 
rupt Law  of  1841,  sec.  4 ;  Jackeon  v.  Davieen,  4  B.  &  A.  661.) 
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•  As  a  perfect  test  of  the  legality  of  the  notes,  could  Barney 
Corse's  discbarge  be  defeated  on  account  of  the  transaction,  by 
any  creditor  ?  If  not,  the  notes  cannot  be  impeached.  (3  De- 
liio,10;  1  Ibid.l9fi;  2  Metcalf,67;  3  Story  R.607;  10  Ala- 
bama R.  623.) 

lY.  If  the  law  is  otherwise,  and  as  the  judge  ruled  it,  there 
is  no  proof  that  the  withdrawal  of  the  opposition  was  part  of  the 
bargain  or  consideration  of  the  notes ;  such  inference  cannot  be 
raised  from  the  mere  fact  that  the  notes  were  to  be  dated  when 
the  discharge  was  obtained. 

y.  No  such  inference  could  be  deduced  from  the  acts  of  the 
counsel  of  the  opposing  creditors. 

TL  On  a  question  of  the  transaction  being  against  public 
policy,  the  court  and  jury  should  look  at  the  whole  transaction. 

After  a  third  trial,  the  jury  found  that  the  bankrupt  had  ad* 
initted  the  mortgage  as  a  false  and  fictitious  debt  In  July, 
1846,  the  highest  possible  evidence  was  given,  that  that  could 
not  have  been,  for  the  very  mortgage  was  foreclosed,  and  pro^ 
perty  to  the  amount  of  $100,000,  was  transferred  under  it,  and 
the  validity  of  the  mortgage  unquestioned.  It  was  after  this, 
that  the  plaintifis  sold  their  judgments,  and  the  opposition  was 
withdrawn  by  the  counsel. 

YIL  The  acts  of  the  counsel  of  Messrs.  Bell  and  Harvey, 
after  the  month  of  December,  1846,  could  not  take  away  the 
prior  vested  rights  of  the  plaintifis. 

K  the  transaction  was  good  when  the  notes  were  made,  no 
subsequent  acts  or  declarations  of  counsel  could  afiect  the  plain- 
ti& ;  especially  when  they  were  without  their  consent  or  know- 
ledge. 

YIIL  The  verdict  was  rendered  by  the  jury,  under  a  misap- 
prehension that  it  was  only  a  matter  of  form,  and  that  the  court 
was  to  settle  the  cause  as  on  a  case  reserved.  The  jury  were 
equally  divided,  and  declared  in  open  court,  that  they  never 
could  agree. 

Wvh  Kent,  for  the  defendants. 

I.  The  debt  of  the  plaintifi"  against  Barney  Corse  having  been 
duly  proved  under  the  bankrupt  proceedings,  the  remedy  of  the 
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plaintiff  was  thenceforth  confined  exclusively  to  the  dividend 
under  the  bankrupt  proceedings ;  and  the  property  assigned  bjr 
Corse  being  obviously  insufficient  to  pay  the  assignee's  expen- 
ses, the  judgments  of  the  plaintiffs  were  of  no  value  whatever; 
and  therefore  the  notes  given  by  Samuel  Leggett  were  without 
consideration. 

11.  The  notes  in  suit  having  been  given  in  consideration  of 
the  withdrawal  of  opposition  by  the  plaintiff  to  the  discharge  of 
Barney  Corse,  under  the  bankrupt  act,  the  notes  are  void,  as 
contrary  to  the  spirit  of  the  bankrupt  act,  and  as  against  public 
policy  and  public  justice. 

If  the  last  mentioned  consideration  was  not  the  sole  conside- 
ration of  the  notes,  yet  they  are  void. 

Bt  the  Court.  Sandford,  J. — ^The  principle  has  long 
been  established  in  this  state,  by  a  series  of  authorities,  that  a 
security  given  by  a  friend  of  an  insolvent,  pending  his  applica- 
tion for  a  discharge  from  his  debts,  to  induce  a  hostile  creditor 
either  to  join  in  the  petition  for  such  discharge,  or  to  withdraw^ 
his  objections  to  its  being  granted,  is  void,  as  being  contrary  to 
the  policy  of  the  insolvent  law.  All  the  cases  to  which  we 
have  been  referred,  arose  under  the  statute  for  discharging  an 
insolvent  from  his  debts,  upon  the  application  of  two-thirds  of 
his  creditors ;  and  in  all,  the  arrangement  was  made  by  the 
insolvent  himself,  or  through  his  intervention. 

Our  decisions  were  founded  upon  those  made  in  England, 
under  the  bankrupt  act  6  Geo.  2,  by  which  the  debtor  was  pre- 
vented from  obtaining  his  certificate,  unless  four-fifths  of  his 
creditors  united  in  a  petition  that  it  should  be  granted.    The 
act  also  made  it  unlawful  for  the  bankrupt,  or  for  any  person, 
to  give  any  money  or  property  to  a  creditor  to  induce  him  to 
sign  the  certificate.    The  subsequent  bankrupt  acts  reduced  to 
three-fifths  the  proportion  of  the  creditors  necessary  for  a  dis- 
charge.   Under  these  acts,  it  was  held  in  England,  nearly  a 
century  ago,  and  such  has  been  the  law  ever  since,  that  a  bond 
given  by  a  relative  of  the  bankrupt  to  a  creditor,  who  would 
not  otherwise  sign  the  certificate,  was  illegal  and  void.    The 
decisions  were  in  accordance  with  the  positive  enactment  of  the 
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Statute ;  but  when  a  case  arose,  not  within  the  provision,  though 
against  the  policy  of  the  act.  Lord  Tenterden  said  the  security 
was  not  void,  and  a  bona  fide  holder  might  recover  upon  it. 
{Birdi  V.  Jervis,  3  Carr.  &  P.  379.) 

It  will  be  observed,  that  in  respect  of  the  conjunction  of  a 
large  proportion  of  the  creditors  in  making  a  certificate  effectual 
to  discharge  the  bankrupt,  the  English  bankrupt  acts  are  en- 
tirely analogous  to  our  statute  for  the  discharge  of  an  insolvent 
debtor,  on  the  petition  of  two-thirds  of  his  creditors.  And  the 
principle  upon  which  preferences  and  purchased  assents,  should 
be  deemed  invalid,  is  equally  applicable  to  both.  There  are 
cases  in  which  securities  have  been  adjudged  void ;  but  it  is 
not,  under  the  circumstances,  necessary  to  advert  to  them  in 
detail.  All  the  authorities  are  founded  upon  one  or  the  other 
of  the  grounds,  that  the  payment  or  security  made  to  the  favored 
creditor,  is  contrary  to  the  provision  of  the  statute,  detrimental 
to  the  rights  or  interests  of  third  persons,  oppressive  upon  the 
insolvent,  or  a  fraud  upon  his  other  creditors. 

In  the  instance  of  the  bankrupt  certificate  in  England,  and 
the  petition  of  two-thirds  of  the  creditors  under  our  insolvent 
act,  the  signature  of  each  creditor  by  turn,  has  its  influence 
upon  others  to  whom  the  instrument  is  presented.  It  may  in- 
duce some  to  concur  by  its  example  of  generosity,  and  may  lull 
the  vigilance  of  others  by  its  apparent  assent  to  the  justice  of  a 
discharge. 

In  instances  of  composition  deeds  and  the  like,  which  are 
parallel  in  principle,  as  well  as  in  those  last  referred  to,  if  the 
sum  paid  or  promised  to  the  favored  creditor,  be  from  the  bank- 
rupt's own  funds,  it  is  a  direct  firaud  upon  the  other  creditorS| 
in  diminishing  the  dividend  they  would  otherwise  receive.  Or, 
if  given  after  the  dischai^e,  on  a  promise  or  obligation  made 
previously,  it  is  an  unfair  advantage  taken  of  the  debtor ;  and 
may  be  open  to  the  remark,  that  it  diminishes  the  chance  of  all 
the  other  creditors  of  receiving  payment  out  of  his  future  acqui- 
jsitions,  if  he  should  be  so  honest  as  to  discharge  his  moral 
obligations.  The  late  bankrupt  act  of  1S41,  has  no  provision 
Analogous  to  those  upon  which  we  have  commented,  contained 
in  our  insolvent  law  and  the  English  bankrupt  acts.    In  the 
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proceeding  adverse  to  the  bankrupt,  each  creditor  was  at  liberty 
to  act  for  himsetf,  and  could  withdraw  his  proceeding,  if  he 
thought  proper.  When  the  bankrupt  was  the  applicant,  each 
creditor  resisted  for  himself;  and  before  he  could  oppose  at  all, 
it  was  necessary  that  he  should  prove  his  debt. 

So  far  as  the  authorities  adverted  to,  proceed  on  positive  lav, 
or  on  the  supposed  influence  of  signatures  and  names  upon 
other  creditors,  it  is  evident  they  are  not  applicable  in  principle 
to  the  bankrupt  act  of  1841.  The  same  thing  may  be  said  of 
all  those  cases  which  arose  upon  payments  made,  or  securities 
given,  out  of  the  effects  of  the  bankrupt  or  insolvent,  obligatory 
upon  him. 

To  apply  these  considerations  to  the  case  before  us.  The 
three  judgment  creditors  had  proved  their  demands,  and  opposed 
the  discharge  of  Corse,  with  a  prospect  of  ultimately  defeating 
it  It  seems  probable  there  was  no  good  cause  for  this  opposi- 
tion, but  that  is  not  material,  as  we  regard  the  point  The  tes- 
tator, without  the  connivance  or  knowledge  of  Corse,  and  with* 
out  any  collusion  on  his  part,  arranged  with  the  three  creditors 
to  give  the  testator's  notes  for  a  portion  of  their  debts,  on  re- 
ceiving an  assignment  of  the  judgments ;  the  notes  and  assign- 
ments to  be  delivered  by  the  depositary  to  the  creditors  when- 
ever Corse  should  be  discharged.  The  principal  consideration 
for  the  notes,  was  the  withdrawal  of  their  opposition  to  his  dis- 
charge.   But  how  does  this  affect  their  validity  ? 

If  when  the  notes  were  signed  by  the  testator,  in  December, 
1845,  he  had,  for  the  same  considerations,  actually  delivered 
them  to  the  creditors,  and  received  the  assignments,  there  would 
have  been  no  good  objection  to  a  recovery  upon  the  notes.  The 
testator,  as  the  owner  of  the  judgments,  could  withdraw  the 
opposition  founded  upon  them,  and  the  agreement  of  the  credi- 
tors to  withdraw  tfieir  opposition  when  they  had  ceased  to  hafe 
a  right  to  make  any,  would  be  altogether  idle  and  unmeaning. 

Are  the  notes  any  the  less  valid,  because  they  were  to  be 
retained  by  the  depositary  until  Corse  was  actually  discharged? 
We  have  seen  that  the  case  is  not  within  the  principle  of  the 
insolvent  act  requiring  two-thirds,  and  of  the  English  bankrupt 
certificate. 
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It  is  certain  that  the  arrangement  was  not  oppressive  upon 
Corse,  because  he  did  not  know  of  it,  and  was  not  to  participate 
in  it.  It  was  no  fraud  upon  his  other  creditors,  for  it  is  not 
shown  that  there  was  any  other  creditor  who  had  ever  put 
himself  in  a  condition  to  oppose  the  discharge.  If  there  were 
others  who  had  proved  their  debts,  and  had  stood  back,  relying 
upon  these  three  creditors  to  fight  the  battle  at  their  own  ex- 
pense, for  the  benefit  of  all  the  creditors ;  we  do  not  perceive 
that  such  others  had  any  right  to  insist  on  ttie  continuance  of 
the  warfare,  or  would  be  entitled  to  any  sympathy,  if  it  were 
terminated  without  their  concurrence. 

There  is  no  aspect  of  the  arrangement,  in  which  it  was  detri* 
mental  to  the  rights  or  interests  of  third  persons.  It  legitimately 
affected  no  one,  except  the  testator,  who  was  satisfied  with  the 
consideration  he  received.  As  to*  its  sufficiency,  we  will  speak 
presently. 

Although,  on  the  first  statement  of  the  case,  we  were  under 
the  impression  that  the  spirit  of  the  adjudged  cases  was  against 
the  plaintiff,  we  are  satisfied  on  an  analysis  of  their  principles, 
that  there  is  no  good  reason  for  holding  that  the  acceptance  of 
the  notes  was  contrary  to  the  policy  of  the  bankrupt  act,  or 
against  public  justice. 

We  have  found  no  authority  which  holds  that  a  note  thus 
given,  without  the  procurement,  connivance,  or  knowledge  of 
the  bankrupt,  and  in  no  manner  affecting  his  property,  present 
or  future,  is  void.  On  the  contrary,  there  is  a  decision  of  a  dis- 
tinguished judge,  which  in  principle,  appears  to  sustain  an  obli- 
gation given  under  such  circumstances.  In  Winsor  v.  Kendall, 
(3  Story  R.  607,)  it  was  decided,  that  a  payment  made  by  a 
friend  of  a  bankrupt,  in  contemplation  of  bankruptcy,  out  of 
his  own  funds,  or  in  such  a  manner  that  the  creditor  had  a 
right  to  suppose  he  was  paying  out  of  his  own  funds,  and  not 
out  of  those  of  the  bankrupt,  was  not  a  fraudulent  preference, 
within  the  meaning  of  the  bankrupt  act. 

In  England,  where  the  bankrupt  acts  have  been  far  more 
stringent  than  either  of  those  enacted  by  Congress,  it  has  been 
held,  that  a  creditor  may  sell  his  debt  to  a  friend  of  a  bankrupt 
debtor,  upon  the  terms  that  the  creditor  should  sue  out  a  com- 
mission of  bankruptcy  against  the  debtor.  {Fry  v.  Malcolm^  6 
Vol.  IL  •       58 


_  I 


458  CASES  IN  THE  SUPERIOR  COURT. 

Bell  ▼.  Leggett. 

Taunt  117.)  And  we  perceive  no  good  reason,  why  under  the 
act  of  1841,  a  friend  of  the  bankrupt  might  not  buy  the  debt  of 
an  opposing  creditor,  so  as  to  remove  such  opposition ;  provided 
the  bankrupt  himself  was  neither  a  party,  or  privy  to  the  arrange- 
ment, and  his  effects  were  not  to  be  made  liable  for  the  pur- 
chase. 

It  is  made  a  point,  that  the  notes  were  without  consideration. 
The  assignment  of  the  judgments  was  a  sufficient  consideration. 
We  have  no  means  of  knowing,  either  that  they  were  wholly 
worthless,  or  what  circumstances  induced  the  testator  to  esti- 
mate them  as  valuable. 

A  new  trial  must  be  granted ;  the  costs  to  abide  the  e^ent  of 
the  suit.(a) 


(a)  In  Fox  ▼.  Paine,  (10  Alabama  Rep.,  New  Series,  533,)  it  was  bald,  thit  the 
fact  that  the  bankiupt,  or  some  one  for  him,  paid  money  to  a  creditor,  to  indooe 
him  to  withdraw  his  objections  to  the  bankmpt's  discharge,  is  not  such  a  fiwd  ai 
wiU  render  the  certificate  inoperative.  The  court  considered  the  diciuDstaBes 
that  nnder  the  English  bankrupt  acts,  it  was  necessary  that  foiir*fifths,  tad  afiar- 
wards  three-fifths,  of  the  creditors  to  consent  in  writing  to  the  bankrapt'f  disabnfo, 
as  being  the  ground  of  the  decisions  relied  upon  by  the  defendant's  connnl,  ind  as 
distinguishing  the  case  before  them  from  those  decisions. 
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Brady  v.  The  Supbrvisors  of  the  City  and  County 

op  New  York, 

A  claim  for  semcea  rendered  aa  oouoael  for  the  board  of  aaperviaon  of  a  eonntj, 

and  ita  varioaa  oommitteea,  ia  a  county  charge. 
No  action  for  the  recovery  of  a  county  charge,  can  be  maintained  agaioit  aooanty, 

or  the  board  of  aapenrteon. 
Bnita  afainat  a  county  can  be  brought  only  for  inch  cauaea  of  action  or  coatrofer- 

aiea,  aa  cannot  be  eettled  and  adjoated  by  tbe  board  of  auperviaoni,  in  the  enr- 

ciae  of  their  ordinary  powerg,  anoh  aa  torlB,  malfeaaancea  of  county  offieen,  lad 

the  like. 
The  aupenriflon  of  a  county,  aa  such,  or  aa  a  board,  are  not  a  body  corporate,  ind 

poaien  no  powera  aa  a  corporation.    The  corporation  is  the  county. 
(Before  Oaxlit,  Gh.  J.,  and  Vam  dbepobl  and  SAMDVoan,  J.  J.) 
March  5,  6,  7  ;  May  IS,  1849. 

•  

Motion  to  set  aside  report  of  referees.  Tbe  action  was 
brought  by  the  plaintiff  to  recover  compensation  for  professional 
services  rendered  to  the  defendants  during  the  years  1845^  1846, 
and  1847,  while  the  plaintiff  was  counsel  to  the  corporation. 
The  declaration  contained  a  special  count  adapted  to  the  case, 
and  also  the  common  counts  for  work  and  labor.  The  plea 
was  the  general  issue.  By  an  order  of  the  court,  the  cause  was 
referred,  on  the  31st  day  of  March,  1848,  to  John  L.  Mason, 
Benjamin  W.  Bonney  and  Nelson  Chase,  counsellors  at  law. 

Upon  the  trial  before  the  referees,  it  appeared  in  evidence, 
that  the  plaintiff  was  the  general  legal  adviser  of  the  defendants, 
and  had  been  so  from  May  1st,  1845,  to  May  1st,  1817,  and 
that  during  that  time,  at  the  request  of  the  defendants,  he  had 
attended  various  meetings  of  the  board  of  supervisors ;  that 
questions  of  law,  involving  important  principles,  had  frequently 
arisen,  upon  the  decision  of  which  large  amounts  depended ; 
and  that  these  various  questions  were  referred  to  the  plaintiilj 
who  had  given  his  opinions  upon  the  same ;  and  that  the  ser- 
vices thus  rendered  by  the  plaintiff,  required  much  time  and 
labor  in  their  performance. 

It  was  contended,  on  the  part  of  the  defence,  that  tbe  action 
being  in  form  against  the  bounty,  could  not  be  sustained ;  be- 
cause the  services,  if  any,  were  a  county  chai;ge;  that  the 
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lemedy  in  such  cases,  is  pointed  out  by  statute ;  that  the  claim 
must  be  presented  to  the  board  of  supervisors,  who  are  author- 
ized and  empowered  to  settle  the  same,  and  that,  in  the  exercise 
of  this  power,  they  act  as  a  judicial  body.  That  if  such  an 
action  could  be  sustained,  there  was  no  evidence  of  any  reso- 
lution of  the  defendants  emplo3ring  the  plaintiflf  as  counsel ;  and 
that  the  mere  fact  of  the  plaintiff's  attending  meetings  of  the 
board,  was  not  sufficient  evidence  of  retainer.  It  was  also  con- 
tended, that  admitting  the  fact  of  a  retainer,  the  sum  claimed 
by  the  plaintiff  was  not  legally  recoverable. 

Yarious  other  points  were  made  on  the  defence,  which  are 
not  material  to  be  reported. 

The  referees  decided,  that  the  action  was  maintainable,  and 
that  there  was  sufficient  evidence  of  retainer,  and  reported  in 
favor  of  the  plaintiff  for  the  sum  of  $2475  00. 

J.  T.  Brady ^  and  8.  Sherwoodj  for  the  plaintiff. 

L  The  plaintiff  having,  as  a  counsellor  at  law,  rendered  serr 
vices  to  the  defendants,  on  their  employment,  has  a  right  to 
recover  whatever  is  a  reasonable  compensation  for  those  ser- 
vices, unless  some  legal  impediment  to  such  recovery  exists. 

n.  There  is  no  such  legal  impediment.  At  common, lawj 
the  plaintiff  would  clearly  have  a  right  of  action  against  the 
defendants ;  because  any  individual,  who,  at  the  request  of 
another,  renders  him  service  of  a  lawful  nature,  can  legally 
recover  compensation  in  a  court  of  justice. 

That  the  defendants  are  supervisors  would  not,  in  reference 
to  the  common  law  right  of  the  plaintiff,  make  any  difference 
whatever. 

They  are  a  corporation,  or  qucm  corporation,  and,  as  such, 
can  sue  and  be  sued.  This  has  been  adjudged  in  relation  to 
overseers  of  the  poor,  as  well  as  supervisors.  ( Todd  Sf  M^Cord 
T.  BirdsaU,  1  Cowen,  260 ;  Olney  v.  Wickes^  18  J.  R.  122 ; 
King  V.  Butler,  16  J.  R.  281.) 

They  have  the  same  right  as  a  natural  person  to  employ 
counsel,  and  are  under  the  same  obligation  to  pay  him.  The 
right  to  sue  in  such  a  case  as  this,  has  never  before  been  ques- 
tioned. 

There  is  nothing  in  any  statute  which  can  deprive  the  plain- 
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of  hit  common  law  right  of  action  against  the  defendants. 
Every  county  in  this  state  is  declared  by  statute  to  be  a  coipo- 
.ration,  but  only  capable  of  exercising  its  corporate  powers  by 
the  board  of  supervisors.  (1  R.  S.  366,  sees.  2,  3.)  This  re- 
moves all  doubt  as  to  the  capacity  of  defendants  to  sue  and  be 
sued.  Express  authority  to  bring  suits  against  counties^  by 
impleading  the  supervisors  as  defendants,  is  given  in  S  R.  S. 
473,  sec.  96. 

The  provision  (1  R.  S.  386,  sec.  4,)  requiring  that  "  Accounts 
for  county  chai^;es  of  every  description  shall  be  presented  to 
the  board  of  supervisors  of  the  county  to  be  audited  by  them," 
is  not  an  obligation  imposed  on  those  having  claims  against 
counties,  but  a  mere  legislative  direction  as  to  the  proper  an- 
thority  to  which  those  having  such  claims  may  present  them* 
Construed  in  its  exact  language,  it  would  make  the  presentation 
of  such  claims  compulsory,  even  if  the  holders  thought  proper 
to  abandon  them.  The  words  '<  shall  or  may,"  when  used  in  a 
statute,  are  only  imperative  when  public  interests  and  rights 
are  concerned ;  but  when  a  statute  declares  that  an  individaal 
or  individuals  shall  or  may  do  certain  acts,  or  have  a  certain 
remedy,  which  is  intended  for  his  or  their  own  benefit,  he  or 
they  have  a  discretion  to  do  the  act  or  pursue  the  remedy,  or 
hot.    {Malcom  v.  Rogers,  6  Cow.  188.) 

The  statute  in  pari  tnaieria  relating  to  <<  legal  proceedings 
ki  favor  of  and  against  counties,"  (1  R.  S.  384,  sec  1,)  shows 
the  correctness  of  the  position  above  taken.    It  provides,  thst 
where  any  "  cause  of  action^  exists  between  a  county  and  an 
individual,  the  like  proceedings  may  be  had,  and  the  same 
judgment,  as  in  other  suits  or  proceedings  of  a  similar  kind 
between  individuals  and  corporation.    This  statute  regulates 
the  proceedings  in  such  suits,  and  provides  (sec  6)  for  the  re^ 
covery  of  costs,  but  does  not  make  it  conditional  to  a  party's 
rights  that  he  shall  first  present  his  claim  to  be  audited.  In  die 
case  of  district  attomies,  where  fees  and  expenses  are  made  |l 
county  charge,  there  is  a  specific  provision  of  the  statute  re- 
quiring him  to  give  the  supervisors  notice  of  the  taxation  of  his 
costs.    (3  R.  S.  762,  sec.  9.)    But  there  is  no  section  of  any 
statute  requiring  a  private  citizen  who  has  a  lawful  demand 
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against  the  county  or  supervisors,  to  postpone  his  action  for 
such  demand  until  they  have  actnd  upon  it. 

The  plaintiff  had  no  remedy  by  mandamus.  The  supreme 
court  have  distinctly  settled,  in  several  cases,  that  where  the 
supervisors  omit  to  pay  or  to  audit,  a  party  has  a  complete 
remedy^by  action,  and  that  for  this  very  reason,  no  mandamus 
tvill  be  allowed.  {Ex  parte  Lynch^  2  Hill,  46  ;  People  v.  Law- 
renccj  6  Hill,  244 ;  Ex  parte  Firemeiuf  Ins,  Co,y  6  Hill,  243.) 
The  writ  of  mandamus  has,  by  all  the  later  decisions  of  our 
supreme  court,  and  court  for  the  correction  of  erfors,  been  re« 
stricted  to  what  is  supposed  to  be  its  only  legitimate  office,  viz. : 
to  compel  an  inferior  tribunal  to  act  where  action  is  a  legal 
duty,  but  not  to  direct  such  action.  It  is  perfectly  clear  that  no 
mandamus  could  compel  the  supervisors,  either  to  allow  the 
Claim  of  the  plaintiff  in  this  suit  if  they  thought  proper  arbitra- 
rily to  reject  it,  putting  him  to  his  action ;  nor  could  the  super* 
visors  be  compelled  to  allow  the  plaintiff  any  particular  amount 
Even  if  it  should  be  held,  that  in  oirder  to  have  an  account 
Against  a  county  audited,  a  party  should,  or  might,  present  it 
to  the  supervisors,  and  even  if  the  party,  on  their  failure  or  re- 
fusal to  audit,  could  obtain  a  mandamus,  yet  the  party's  com- 
mon law  right  of  action  would  not  be  impaired,  because  it  is 
perfectly  well  settled,  that  '<  If  a  statute  give  a  remedy  in  the 
affirmative,  (without  a  negative,  express  or  implied,)  for  a  mat- 
ter which  was  actionable  at  the  common  law,  the  party  may 
still  sue  at  common  law,  as  well  as  upon  the  statute ;  for  this 
does  not  take  away  the  conunon  law  remedy."  {Almy  v.  Har- 
ris^ 6  J.  R.  176  ;  Farmefi^s  Turnpike  Co.  v.  Cwentry^  10  J.  R. 
389;  Crittenden  v.  TFtbon,  6  Cow.  166;  Troy  Turnpike  Co. 
V.  McChesney,  21  Wend.  296.) 

The  case  ip  6th  Cowen,  will  be  found  very  strong  to  this 
point 

in.  The  defence  attempted|  that  the  plaintiff  rendered  the 
aervices  in  question  as  counsel  to  the  corporation,  and  without 
any  intention  to  charge  the  defendants,  is  without  foundation, 
or  even  pretext,  in  fact  or  in  law. 

The  defendants  are  a  corporation,  as  already  shown,  by  8ta« 
tute,  representing  the  county  of  New  York,  and  composed  of 
the  mayor,  recorder  and  aldermen  of  the  city  of  New  York. 


n 
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As  a  corporation,  the  defendants  may  possess  property,  and  ex- 
ercise various  powers  enumerated  in  the  revised  statutes.  (1 K. 
S.  364,  sec.  I.) 

The  corporation  of  the  city  of  New  York,  entitled  ^Tbe 
Mayor,  Aldermen  and  Commonalty,  of  the  city  of  New  Toik," 
is  a  municipal  corporation,  created  by  charter,  with  additional 
powers  conferred  by  statute,  and  with  jurisdiction  over  the  dty 
of  New  York  for  municipal  purposes.  To  the  county  eoipora* 
tion  the  recorder  belongs,  but  not  the  commonalty.  In  reference 
to  the  city  corporation,  the  converse  is  the  case.  The  financial 
officer  of  the  defendants  is  the  county  treasurer,  and  the  reason 
why  the  chamberlain  executes  the  duties  of  that  office,  is  that 
the  statute  makes  him  treasurer.  (1  R.  S.  367,  sec  17 ;  Ibid. 
370,  sec.  29.)  The  comptroller  of  the  city  of  New  York  is  a 
charter  officer  belonging  to  the  city  corporation,  without  any 
power  over  the  property  or  finances  of  the  county,  except  wheie 
it  is  expressly  conferred  on  him  by  statute. 

From  the  preceding  detail  of  the  various  characteristics  of 
the  city  and  county  organizations,  it  is  apparent  that  neither  of 
them  is  under  any  obligation,  or  has  any  right  to  fiimish  the 
other  with  a  lawyer,  any  more  than  the  corporation  of  this  city 
could  perform  this  kindness  for  the  county  of  Kings.  The 
plaintiff  never  agreed  with  the  corporation  of  the  city  of  Nev 
York,  that  in  consideration  of  a  compensation  to  be  paid  by 
them,  he  would  render  any  legal  services  to  the  board  of  super- 
visors ;  and  any  such  agreement,  if  any  made,  would  be  as 
void  as  absurd,  there  being  no  consideration  to  support  it  any 
moro  than  if  a  policeman,  in  consideration  of  his  salary,  should 
agree  to  perform  duty  in  New  Orleans  for  the  benefit  of  the 
latter  city. 

F.  B.  Cutting^  for  the  defendants. 

I.  The  county  of  New  York  is  a  quasi  corporation,  created 
for  the  purpose  of  government,  with  special  powers.  It  has 
power  to  sue  and  be  sued  in  the  name  of  the  supervisor,  who 
are  the  officers  for  the  time  being  of  the  corporation.  (1  R.  S. 
366,  364,  384,  386,  416;  2  R.  S.  669,  sec.  94;  26  Wend.  69; 
Ward  V.  Co.  of  Hartford^  12  Conn.  Rep.  404 ;  Kent's  CSty  Char- 
ter, 209 ;  6  Hill,  244.) 
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-  11.  The  superyisors  are  also  a  quasi  corporation,  created  for 
special  purposes,  and  with  special  powers.  But  they  have  no 
corporate  capacity  for  their  own  benefit.  All  their  corporate 
powers  are  in  trust,  to  be  exercised  for  the  use  and  benefit  of 
the  county.  They  may,  in  some  cases,  sue  and  be  sued,  but 
the  action  must  be  brought  by  and  against  them  individually, 
specifying  in  the  process,  pleadings,  and  proceedings,  their  name 
of  office ;  and  if  their  name  be  not  mentioned,  it  is  a  ground  of 
nonsuit  at  the  trial.  (2  R.  S.  669,  sec.  92,  94,  96,  99,  106,  111 ; 
Supervisors^  ^c.  v.  Stinscn^  4  Hill's  Rep.  136 ;  CommissUmers 
^c.  v.  Peck^  6  Hill,  216 ;  Jackson  v.  Hartwell,  8  Johns.  Rep. 
422 ;  Jansen  v.  Supervisors  of  Kingston^  1  Cowen's  Rep.  670 ; 
Grartt  v.  FramJier,  6  Cowen's  Rep.  309  ;  1  Cowen's  Rep.  260, 
note  a.) 

III.  This  action  is  not,  therefore,  in  form,  against  the  super* 
visors,  and  cannot  be  maintained  against  them ;  but  being  in 
form  against  the  county,  it  must  be  considered  as  a  suit  against 
the  county,  and  as  such,  it  cannot  be  sustained ;  for 

(1.)  The  services  rendered  by  the  plain tiflf,  if  any,  for  which 
this  action  is  brought,  are  a  county  charge,  having  been  render* 
ed  (as  alleged)  for  the  use  and  benefit  of  the  county ;  and  al- 
though a  county  may  sue  and  be  sued,  yet  it  cannot  be  sued  for 
any  account  or  claim  which  is  a  county  charge,  and  which  it 
is  the  duty  of  the  board  of  supervisors  "  to  examine,  settle,  and 
allow."  The  remedy  in  such  cases  is  pointed  out  by  statute. 
.The  claim  must  be  presented  to  the  board  of  supervisors,  with 
a  just  and  true  statement  in  writing  of  the  nature  of  the  services 
performed,  and  of  '<  the  time  actually  and  reasonably  devoted 
to  the  performance  of  such  services,"  to  be  audited,  settled,  and 
allowed  by  them.  (1  R.  S.  439,  sec.  1,  2,  3,  and  4  ^  1  R.  8. 418, 
sec;  4,  sub.  2 ;  see  also  cases  cited  under  next  point  below.) 

(2.)  The  supervisors,  as  officers  of  the  county,  are  clothed 
with  judicial  authority  to  '^  examine,  settle,  and  allow  all 
amounts  chargeable  against  the  county,"  and  "to  administer 
joaths  to  any  person  presenting  an  account  or  claim  to  be  audi- 
.ted,"  and  concerning  any  matter  submitted  to  the  board.  (1  R. 
S.  418,  sec.  4,  sub.  2 ;  1  R.  S.  420,  sec.  8 ;  Laws  of  1836,  chap. 
606,  sec.  3 ;  Laws  of  1846,  chap.  180,  sec.  22 ;  Supervisors  of 
Albany^  12  J.  K  414 ;  Supervisors  of  Dutchess,  9  Wend.  608 ; 
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Supervisors  of  New  York^  1  Hill,  368 ;  Merrit  v.  Lavfreneej  6 
Hill,  244 ;  Ex  parte  Lynch^  2  Hill,  45  ;  Supervisors  of  War* 
reuj  1  Howard  Sp.  Term  Rep.  116.) 

(3.)  In  giving  judicial  powers  to  the  board  of  supervisors  "to 
examine,  settle,  and  allow"  all  claims  for  county  chaiges,  the 
legislature  intended  to  protect  the  county  against  the  exorbitant 
claims  and  the  innumerable  suits  that  might,  and  no  doubt  would 
otherwise  be  brought  against  the  county,  nor  is  there  any  injus- 
tice in  this,  since  all  persons  performing  services  for  the  use 
and  benefit  of  a  county,  must  be  presumed  to  know  and  assent 
to  the  mode  pointed  out  by  the  statute  for  the  collection  of  their 
claims. 

(4.)  The  uniform  practice,  in  cases  like  the  present,  has  beea 
to  proceed  by  mandamus ;  and  a  mandamus  will  not  lie  where 
there  is  a  legal  remedy.    (10  Wend.  363.) 

lY.  But  should  it  be  considered  that  a  suit  can  be  maintain- 
ed to  recover  claims  for  county  charges,  still  the  plaintiff  is  not 
entitled  to  recover  in  this  suit. 

(1.)  The  testimony  shows  affirmatively  that  the  board  never 
adopted  any  resolution  to  employ  the  plaintiff  as  counsel,  and 
there  is  no  evidence  that  they  ever  adopted  any  resolution  au« 
thorizing  any  individual  or  committee  thereof  to  employ  him. 
The  statute  no  where  gives  power  to  a  member,  or  a  committee 
of  the  board,  to  contract  liabilities  and  charges  against  the 
county,  for  the  professional  services  of  a  lawyer.  (1  R.  S.  364, 
sec.  1,  2,  3,  4 ;  compare  with  Statutes  relating  to  Towns,  1  R. 
8.  367,  &c.;  ConaU  v.  Town  of  GuiUfordy  I  Demo,  510; 
Hotchkiss  V.  Le  Roy,  9  John.  142,  as  to  evidence  of  retainer.) 

(2.)  If  the  committees,  or  any  member  thereof,  consulted  the 
plaintiff  and  requested  him  to  give  opinions  and  draw  reports 
and  resolutions,  it  was  for  their  convenience  and  without  die 
authority  of  the  board.  The  plaintiff's  claim  for  such  services, 
if  any  he  has,  is  against  individual  members  of  the  committees, 
or  persons  emplo3ring  him,  and  not  against  the  county,  nor 
against  the  board,  who,  for  aught  that  appears,  never  knew  that 
he  was  consulted  or  employed  by  such  committees  or  persons. 
(19  Johns.  Rep.  262.) 

(3.)  The  mere  fact  that  the  plaintiff  attended  the  meetings  of 
the  board,  (if  a  contract  could  be  impliedi  as  in  the  case  of  in- 
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dividuals,)  is  not  sufficient  evidence  of  employment  to  create 
an  implied  assumpsit ;  as  the  meetings  of  the  board  are  public. 
(1  R.  S.  420,  sec.  6.)  He  may,  if  observed,  have  been  consider^ 
ed  a  mere  spectator.  At  all  events  it  cannot  be  presumed  from 
this,  that  the  board  knew  that  he  was  in  their  service  at  the 
time,  so  as  to  create  an  implied  assumpsit  to  pay  therefor. 

(4)  Nor  were  the  notices  sent  to  him  any  evidence  of  em* 
ployment ;  inasmuch  as  those  notices  were  usually  sent  by  or- 
der of  the  comptroller,  who  was  not  a  member  or  any  oflScer 
of  the  board ;  and  when  not  sent  by  his  direction,  it  was  by 
the  direction  of  the  chairman  of  some  committee ;  as  they  were 
delivered  by  the  messenger  without  any  direction  on  the  sub* 
ject  Such  notices,  therefore,  were  not  authorized  by  the  board 
and  were  not  binding  upon  them ;  it  no  where  appearing  that 
the  board  ever  directed  him  to  be  notified,  or  that  they  knew 
that  he  was  so  notified.  Besides,  the  weight  of  evidence  shows 
that  when  so  notified,  the  notice  was  given  to  him  as  the  coun- 
sel to  the  corporation  of  the  city,  and  not  otherwise. 

(6.)  There  is  no  evidence  of  any  retainer  in  the  case  of 
Lynch  and  Parish.  The  statute  requires  that  when  a  suit  is 
commenced  against  the  supervisors,  a  statement  thereof  shall 
be  laid  before  the  board  for  their  direction.  (1  R.  S.  439,  sec 
3.)  There  is  no  evidence  that  this  was  done  in  these  cases,  nor 
in  the  cases  of  taxation  of  costs.  All  the  evidence  then,  of  a 
retainer,  which  has  been  offered,  is  the  mere  fact  that  the  plain- 
tiff appeared  in  those  suits  and  proceedings  on  behalf  of  the 
"board ;  that  is  not  sufficient ;  especially  when  the  evidence  on 
the  part  of  the  defendants  goes  to  show  that  he  had  charged 
these  very  services  to  the  corporation  of  the  city  of  New  York, 
whose  counsel  he  was  at  the  time,  and  who  were  as  much  in- 
terested in  the  subject  matter  in  which  his  services  were  ren- 
dered as  the  county.    {Hotckkiss  v.  Le  jRoy,  9  Johns.  Rep.  142.) 

y.  But  even  if  the  evidence  were  sufficient  to  establish  the 
fact  that  the  plaintiff  was  employed,  still,  it  also  shows  that  he 
was  employed  by  a  branch  of  the  common  council,  and  as 
the  counsel  of  the  common  council,  upon  matters  connected 
with  and  directly  concerning  the  business  of  the  city  corpora- 
tion ;  and  it  was  his  duty  as  such  counsel  to  render  those  ser- 
vices for  the  salary  and  other  compensation  which  was  paid  to 
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him  by  the  corporation,  through  the  board  of  supervisors ;  and 
he  has  no  right  to  make  an  extra  charge  for  such  services. 
They  were  all  included  within  his  contract  with  the  corporation. 
He  has,  therefore,  been  fully  paid  the  claim  which  he  seeb 
to  recover  in  this  cause.  (Rev.  Ord.  1838-9,  p.  13,  &c ;  Phas- 
nix  V.  Supervisors  of  New  Yorky  1  ffiU,  362.) 

VI.  The  evidence  of  Mr.  Blunt  as  to  the  value  of  the  ser- 
vices of  the  plaintiff,  from  hearing  the  evidence  read,  was  in- 
competent, and  should  be  excluded,  and  also  all  those  parts 
of  the  evidence  which  refer  to  the  contents  of  resolutions  of  the 
board  or  of  its  committees. 

By  the  Court.  Oaklet,  Ch.  J. — The  defence  relied  up- 
on, is  two  fold : 

First.  It  is  insisted  that  the  services  of  the  plaintiff,  for  which 
the  action  is  brought,  were  rendered  by  him  in  his  character  as 
counsel  of  the  corporation,  appointed  by  the  common  council  of 
the  city  of  New  York. 

The  written  opinions  and  reports  prepared  by  the  plaintiff 
and  exhibited  on  the  trial,  appear  to  have  been  signed  by  him 
with  the  official  addition  of  <<  counsel  to  the  corporation;"  and 
it  is  claimed  by  the  defendants,  that  the  supervisors  of  the  city 
and  county  of  New  York,  are  in  fact  and  in  substance,  the 
same  as  the  corporation  of  the  city  of  New  York ;  as  they  go- 
vern the  same  territory  and  the  same  people,  and  represent 
identically  the  same  interests  ;  and  that  the  salary  of  the  plain- 
tiff, as  counsel  of  the  corporation  of  the  city,  ought  to  be  held 
to  cover  his  services  in  this  respect. 

We  have  not  much  considered  this  point,  and  in  the  view  we 
have  taken  of  the  case,  it  is  not  necessary  for  us  to  decide  it 

Assuming  that  the  plaintiff  stands  towards  the  board  of  su- 
pervisors, in  the  same  attitude  that  any  other  professional 
gentleman  would,  who  had  performed  the  same  services,  and 
that  he  is  entitled  to  recover,  if  any  person  could  recover ;  the 
next  ground  of  defence  is,  that  for  services  of  this  character,  no 
action  at  all  can  be  sustained  against  the  supervisors  of  the 
county,  or  rather  against  the  county. 

The  plaintiff,  from  the  points  submitted^  appears  to  have  en- 
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tertained  the  idea,  that  the  supervisors,  or  the  hoard  of  supervi- 
sors, are  a  hody  independent  of  the  county  which  they  repre^ 
sent ;  and  as  such  may  incur  habilities,  and  be  subject  to  suits, 
as  a  board  or  corporate  body. 

This  we  deem  erroneous.  The  supervisors  as  such,  or  as  a 
board,  are  no  body  corporate,  and  possess  no  powers  as  a  corpo- 
ration.   The  corporation  is  the  county. 

The  revised  statutes,  (1  R.  S.  364,)  under  the  head  <<  Of  the 
Powers,  Duties  and  Privileges  of  Counties,  and  of  certain 
County  OflScers,"  proceed  to  erect  a  system,  regulating  this 
whole  subject. 

The  first  section  of  title  first,  declares  that  each  county,  as  a 
body  corporate,  has  capacity : 

1.  *^  To  sue  and  be  sued  in  the  manner  prescribed  by  law. 

2.  To  purchase  and  hold  lands  within  its  own  limits,  and  for 
the  use  of  its  inhabitants,  subject  to  the  power  of  the  legLslature 
over  such  limits. 

3.  To  mcdce  such  contracts^  and  to  purchase  and  hold  such 
personal  property,  as  may  be  necessary  to  the  exercise  of  its 
corporate  or  administrative  powers ;  and 

4.  To  make  such  orders  for  the  disposition,  regulation,  or  use 
of  its  corporate  property,  as  may  be  deemed  conducive  to  the 
interests  of  its  inhabitants.'' 

The  second  section  enacts  that  no  county  shall  possess  or  ez«- 
ercise  any  corporate  powers  except  such  as  are  enumerated  in 
that  statute,  or  shall  be  specially  given  by  law,  or  shall  be  ne« 
cessary  to  the  exercise  of  the  powers  so  enumerated  or  given. 

The  third  section  is  as  follows :  <^  All  acts  and  proceedings 
by  or  against  a  county  in  its  corporate  capacity,  shall  be  in  the 
name  of  the  board  of  supervisors  of  such  county ;  but  every 
conveyance  of  lands  within  the  limits  of  such  county,  made  in 
any  manner,  for  the  use  or  benefit  of  its  inhabitants,  shall  have 
the  same  efiect  as  if  made  to  the  board  of  supervisors." 

And  section  four  provides,  that  the  powers  of  a  county  as  a 
body  politic,  can  only  be  exercised  by  the  board  of  supervisors 
thereof  or  in  pursuance  of  a  resolution  by  them  adopted. 

Looking  at  these  provisions  of  the  revised  statutes,  it  will  be 
perceived  that  every  county  is  a  corporation  with  defined  and 
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restricted  powers,  to  be  exercised  in  a  particular  manner,  viz. : 
by  the  board  of  supervisors  itself,  or  by  some  person  in  pursu- 
ance of  a  resolution  by  them  adopted.  There  is  no  grant  of 
corporate  power,  to  be  used  by  or  in  behalf  of  a  county,  in  any 
other  mode. 

In  the  city  and  county  of  New  York,  the  aldermen  of  the 
city,  together  with  the  mayor  and  recorder,  constitute  the  board 
of  supervisors,  which  exercises  the  powers  conferred  by  this 
chapter  of  the  revised  statutes. 

Proceeding  with  its  provisions,  the  fottrth  section  of  title 
second  gives  to  the  board  of  supervisors  of  every  county,  at 
ttieir  annual  meetings,  or  at  any  other  meeting,  power,  ''  To 
examine,  settle,  and  allow  all  accounts  chargeable  against  such 
county ;  and  to  direct  the  raising  of  such  sums  as  may  be  ne- 
cessary to  defray  the  same;"  (Subd.  2.)  *<To  audit  the  ac- 
counts of  town  officers,"  &c. ;  (Subd.  3.)  By  the  eighth  sectim, 
the  chairman  of  tlie  board,  is  clothed  with  power  to  administer 
an  oath  to  any  perscAi,  concerning  any  matter  submitted  to  the 
board,  or  connected  with  their  powers  or  duties* 

Each  board  is  entitled  to  have  a  clerk  who  is  to  record  all  the 
fsroceedings  of  the  board ;  and  it  is  made  one  c^  his  duties,  to 
make  regular  entries  of  all  the  resolutions  and  decisions  of  the 
board,  on  all  questions  concerning  the  raising  or  payment  of 
moneys.  He  is  also  to  preserve  and  file  all  accounts  acted  upon 
by  the  board.  ({  9.)  The  books  and  records  of  the  boards  of 
eupervisors  are  open  to  public  examination,  without  charge.  (} 
11.)  The  third  title  of  the  same  chapter  of  the  revised  statutes, 
(1  R.  S.  384,)  is  entitled,  "  Of  legal  proceedings  in  favor  of  and 
against  counties."  The  first  section  provides,  that  if  any  con- 
troversy or  cause  of  action  shall  exist  between  the  counties,  or 
between  a  county  and  an  individual,  such  proceedings  shall  be 
had,  at  law  or  in  equity,  for  trjring  and  finally  settling  the  same, 
in  like  manner,  and  with  like  effect,  as  in  similar  suits  or  pro- 
eeedings  between  individuals  and  corporations.  By  the  second 
section  the  county,  in  all  such  suits  and  proceedings,  shall  sue 
or  be  sued  in  the  name  of  the  board  of  supervisors  thereof,  ex- 
cept where  county  officers  are,  by  law,  to  sue  in  their  name  of 
office,  for  the  benefit  of  thQ  county.  When  a  suit  is  commenced 
against  a  county,  the  chairman  or  clerk  of  the  board|  must  lay 
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before  the  board  of  supervisors,  a  full  statement  of  the  suit,  for 
their  direction  in  regard  to  its  defence.  (§  3.)  The  sixth  sec* 
tion  provides  for  the  recovery  of  costs,  and  that  judgments  re-» 
covered  against  counties,  or  against  county  ofSlcers  in  their 
name  of  office,  shall  be  a  county  charge,  and  when  levied  and 
collected,  shall  be  paid  to  the  person  to  whom  the  same  shall 
have  been  adjudged. 

These  provisions  as  to  suits,  are  further  carried  out  in  the 
subsequent  chapter  of  the  revised  statutes,  entitled,  "  Of  pro- 
ceedings in  special  cases,"  in  the  title,  "  Of  proceedings  by  and 
agsdnst  corporations,  and  public  bodies,  having  certain  corporate 
powers,  and  by  and  against  officers  representing  them."  (2  R. 
S.  444,  467,  473.)  Section  ninety-two  of  title  four  permits 
actions  to  be  brought  '<  by  the  supervisors  of  a  county ;"  but 
actions  against  counties,  when  allowed  by  law,  are  to  be  brought 
against  the  board  of  supervisors  thereof.  (}  96.)  Such  actions 
as  are  allowed  against  the  officers  enumerated  in  section  92; 
must  be  brought  against  them  individually,  specifying  their 
name  of  office ;  ({  96 ;)  and  it  is  therefore  inapplicable  to  suits 
against  a  board  of  supervisors,  or  the  supervisors  of  a  county, 
as  such.  It  is  further  enacted,  in  the  same  article  and  tide^ 
that  no  execution  shall  issue  on  judgments  recovered  against 
the  board  of  supervisors,  and  it  prescribes  the  manner  of  obtain* 
ing  pajrment  of  such  judgments,  by  laying  the  same  before  the 
boaid  of  supervisors,  to  be  by  them  added  to  the  tax  to  be  laid 
on  the  county.    (§  102, 103, 107.) 

It  will  be  observed  that  by  these  various  provisions  of  law 
the  board  of  supervisors  is  clothed  with  ample  power,  to  exam- 
ine, settle,  and  allow  all  accounts,  chargeable  to  the  county ;  or 
in  other  words,  which  may  be  county  charges.  And  the  coun* 
ty  may  be  sued  for  certain  claims,  or  in  respect  of  certain  causes 
of  action  or  controversies,  as  expressed  in  the  third  title  before 
cited    (1R.S.  384.) 

It  is  claimed  by  the  plaintiff,  that  the  first  section  of  this 
title,  enables  individuals  to  briug  suits  against  a  county,  for  any 
claim,  cause  of  action  or  controyersy  whatever ;  although  the 
same  may  be  an  account,  which  might  be  allowed  as  a  county 
charge. 

We  consider  that  a  different  construction  must  be  given  to 
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the  third  title ;  and  that  it  was  intended  to  provide  a  remedy 
against  the  county,  for  such  causes  of  action,  (and  no  other,) 
as  could  not  be  presented  to  and  examined  and  aUowed  by  the 
board  of  supervisors  as  county  charges.  Of  this  class,  would 
be  claims  for  the  malfeasances  of  county  officers ;  and  claims 
arising  from  torts,  for  which  the  county  may  be  liable. 

<'  Such  controversy,"  in  the  first  section  of  that  title,  means 
as  we  think,  such  a  claim  or  cause  of  action  as  cannot  be 
settled  and  adjusted,  on  the  application  of  the  party,  in  the 
exercise  of  the  ordinary  powers  of  the  board  of  supervisors,  and 
which  is  not  a  county  charge  until  it  passes  into  judgment. 

The  inquiry  is,  whether  in  cases  (like  the  plaintiff's,)  an  ac- 
tion can  be  brought  at  all,  against  the  board  of  supervisors. 
Here  no  account  has  been  presented  to  the  board,  for  audit  and 
allowance.  The  suit  rests  on  the  distinct  claim,  that  every  one 
who  has  a  demand  against  a  county,  on  an  implied  contract, 
may  sue  the  county  for  its  recovery ;  and  that  any  one  who 
has  submitted  such  a  demand  to  the  board  of  supervisors,  for 
their  examination  and  allowance,  may  abandon  his  pursuit 
there,  and  commence  a  suit  against  the  board  as  ^representing 
the  county. 

The  maintenance  of  this  claim  will  necessarily  lead  to  inter- 
minable suits  against  the  counties,  for  every  description  of  ac- 
counts and  demands.  We  think  it  was  clearly  the  intention  of 
the  legislature,  to  protect  counties  from  such  suits.  The  board 
of  supervisors,  as  organized  by  law,  consists  of  a  body  of  men, 
elected  by  the  people  to  represent  their  respective  towns  and 
wards.  They  have  no  interest  against  claimants,  nor  any  feel- 
ing on  the  subject,  other  than  that  of  every  judge  and  every 
4^itizen.  The  statute  virtually  makes  this  body,  a  board  of  ar- 
bitration ;  to  which  all  parties,  having  claims  against  their  re- 
spective counties,  other  than  those  of  the  indefinite  character 
before  referred  to,  must  submit  such  claims  for  examination, 
audit  and  allowance ;  and  it  allows  no  appeal  from  their  deci- 
-sion.  They  are  a  judicial  body,  constituted  by  law  to  decide 
on  all  matters  of  account  between  individuals  and  the  public 
body  composing  the  county  which  they  represent. 

I^  in  this  case,  the  plaintiff  had  contracted  specially  with  the 
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boaid  of  supervisors,  to  receive  such  compensation  for  his  ser- 
vices as  they  might  allow^  the  arrangement  would  have  been 
binding  upon  him.  As  the  law  prescribing  the  mode  of  ascer- 
taining claims  of  the  like  character  exists,  we  consider  the  ser- 
vices of  the  plaintiff  as  having  been  rendered  under  the  law ; 
and  that  the  law,  in  effect,  is  incorporated  into  the  contract. 
The  plaintiff  must  be  presumed  to  know  the  law,  and  to  have 
contracted  in  reference  to  it 

It  is  not  to  be  doubted  that  the  plaintiff's  claims  are  county- 
charges,  and  might  have  been  submitted  to  the  board  of  super- 
visors for  allowance.  He  claims  by  force  of  an  implied  con- 
tract of  the  board,  for  services  which  were  beneficial  to  the 
board,  and  thus  to  the  county. 

The  supreme  court  had  the  statutes  on  this  subject  under 
consideration  in  Bright  v.  Supervisors  of  Chenango^  (18  Johns. 
242 ;  MaUarjf  v.  Supervisors  of  Cortland^  and  Doubleday  v. 
Supervisors  of  Broome^  (2  Cow.  683 ;)  and  The  People  v. 
Supervisors  of  Albany^  (12  Wen.  267.) 

Those  cases  establish  this  general  principle,  that  wherever 
tervices  have  J)een  rendered,  which  are  beneficial  to  a  countyi 
and  no  specific  compensation  is  provided  for  the  same  by  law, 
they  shall  be  deemed  contingent  charges  against  the  county. 

The  services  of  the  plaintiff  are  precisely  of  that  character. 

It  will  be  seen  by  reference  to  the  statute  regulating  the 
powers  of  county  officers,  (1 R.  S.  386,  §  3,)  that  after  specifying 
various  liabilities  and  demands,  which  shall  be  deemed  county 
charges,  the  fifteenth  subdivision  includes  <<  The  contingent  ex- 
penses necessarily  incurred  for  the  use  and  benefit  of  the  coun- 
ty." These  are  to  be  examined,  settled  and  allowed,  by  the 
board  of  supervisors ;  and  the  fourth  section  of  the  same  title, 
contains  the  general  direction  before  mentioned,  that  accounts 
for  county  charges  of  every  description  shall  be  presented  to  the 
board  to  be  audited  by  them. 

It  is  said  the  statute  is  directory  only,  and  if  the  plaintiff's 
claim  fall  within  the  description  of  a  county  charge,  it  was 
optional  with  him  to  submit  it  or  not,  to  the  board  of  super- 
visors. 

We  cannot  give  such  a  construction  to  the  statute.    The 
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fourth  section  is  peremptory  in  its  terms,  that  all  accounts  for 
county  charges  shall  be  submitted  to  .the  board ;  and  it  is  an 
essential  part  of  the  whole  system,  framed  with  the  intention 
that  no  action  at  all  should  be  brought  against  a  county  for 
such  services. 

There  is  no  hardship  in  the  provision  of  the  statute  thus  con* 
strued.  The  services  in  this  case  were  rendered  voluntarily,  as 
the  plaintiflf  might  have  declined  to  render  them,  if  he  did  not 
approve  of  the  mode  of  compensation  provided  by  law. 

We  find  no  adjudged  case,  where  it  has  been  held  that  an 
action  may  be  sustained  against  the  supervisors  of  a  county,  for 
such  claims.  There  are  many  cases  reported,  in  which  writs  of 
mandamus  have  been  issued  to  boards  of  supervisors.  There  is 
none  of  those,  where  the  amount  to  be  audited  was  not  fixed 
by  statute,  or  where  the  amount  claimed  was  not  admitted ; 
and  where  the  sole  question  was^  whether  the  claim  presented 
to  the  board  was  a  county  charge ;  and  in  those  cases^  the 
supreme  court  has  ordered  the  supervisors  16  proceed  and  audit 
the  claim. 

.   The  plaintiff  refers  us  to  the  case  of  Ex  parte  Lynekj  (2 
HiU,  45.) 

There  the  supreme  court  refused  to  issue  a  mandamus,  to  the 
supervisors  of  the  city  and  county,  because  the  relator  had  an 
action  against  the  corporation  of  the  city  of  New  York,  inas- 
much as  the  statute  directed  the  corporation  to  pay  him  a 
specified  salary.  It  was  not  intimated  that  he  could  maintain 
a  suit  against  the  county,  or  the  board  of  supervisors.  And 
where  that  court  has  granted  the  writ  of  mandamus,  it  has  been 
because  there  was  no  remedy  by  action.  {TVie  People  t. 
Stiperviaors  of  Columbia,  10  Wen.  363.) 

We  find  no  case  in  the  books,  where  the  idea  is  presented,  of 
bringing  an  action  ugainst  a  county,  or  against  a  board  <^ 
supervisors,  for  such  a  claim  as  the  plaintiff's ;  or  where  it 
appears  to  have  been  thought  of  before. 

This  disposes  of  the  case  before  us,  and  it  is  perhaps  not 
necessary  that  we  should  notice  another  view  of  the  matter, 
which  is  urged  by  the  defendants ;  that  the  board  of  super- 
visors,  by  their  acts,  can  charge  their  county  only  in  the  mode 
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prescribed  by  the  statate.  That  here  the  action  on  which  the 
plaintiff's  claim  is  based,  was  wholly  informal  and  ineffectual ; 
the  board  as  a  body,  never  having  acted  at  all,  or  adopted  any 
resolution  on  the  subject,  and  never  having  authorized  any 
committee  to  engage  the  professional  services  of  the  plaintiff. 

It  may  well  be  questioned,  whether  their  action  as  a  board, 
cfr  of  their  committees,  as  proved  in  this  case,  could  charge  the 
county  as  a  body  politic.    But  we  need  not  decide  the  point 

The  plaintiff  must  fail,  on  the  ground  that  his  claim  is  a 
county  charge,  for  which  no  action  can  be  sustained  against 
the  board  of  supervisors.  The  report  of  the  referees  must  be 
set  aside,  with  costs  to  abide  the  event  of  the  suit ;  and  the  rule 
directing  a  reference  will  be  discharged.  The  parties  can 
readily  turn  the  special  report  of  the  referees  into  a  bill  of  ex- 
ceptions, as  upon  a  trial  at  nisi  prius,  and  a  non-suit  there 
ordered,  if  they  choose  to  do  so,  with  a  view  to  ulterior  pro- 
ceedings. 


Fleetwood  v.  The  City  op  New  York. 
Post  v.  The  same. 

Where  the  ownera  of  city  lots  which  had  been  sold  for  the  non-payment  of  yoid 

asseOTments,  redeemed  the  same  by  payingr  to  the  street  comminioner  the 

amoimts  for  which  the  lots  were  sold,  with  mterest  and  costs ;  jfteld,  that  the 

payments  bein;  Tolantary,  and  not  made  nnder  a  mistake  of  fact,  or  of  law, 

eonld  not  be  recoTered  back,  in  an  action  against  the  city. 
The  mnniments  of  title,  upon  an  assessment  sale,  consist  of  several  proceedings, 

all  of  which  are  indispensable  to  its  validity ;  and  if  one  be  wanting,  no  title  is 

conferred. 
In  the  absence  of  either  of  the  proceedings  forming  an  essential  part  of  the  record 

of  an  aaseasment  title,  such  title  is  void  on  its  face. 
A  void  assessment  constitotes  no  cloud  npon  the  title  ;  and  the  payment  of  snch 

an  assesment,  by  the  owner  of  the  property,  cannot  be  considered  compulsory. 
The  eases  respecting  daress  of  personal  property,  in  which  it  has  been  held  that 

payments  made  for  its  relief  are  involuntary,  and  may  be  recovered  back,  are 

iaaf  pUeable  to  real  estata 
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Whete  a  pertyt  wkhoot  any  legal  oonpttWoR  or  dniea  of  goode,  yielde  to  the  m- 
eeition  of  an  adTene  elaim,  by  paying  the  ainonnt,  he  cannot  detraet  from  th» 
force  of  hie  oonceonon,  by  proteeting  againat  the  legality  of  the  claim.  In  nidi 
a  caee  the  payment  nollifiee  the  proteet 

(Before  Oaklit,  Cr.  J.,  and  Vandbbpobl  and  Saicdio1u>,  J.  J.) 
March  6»  9, 12 ;  May  12, 1849. 

Motions  to  set  aside  report  of  referee.  The  first  of  these 
causes  was  an  action  of  assumpsit,  brought  to  recover  the  sum 
of  f  2527  22,  paid  by  Fleetwood,  the  plaintiff,  to  the  defendants, 
Feb.  27, 1846,  to  redeem  several  lots  of  ground  belonging  to 
him,  from  a  sale  thereof,  made  by  the  defendants  on  the  13di  of 
June,  1843,  under  an  alleged  assessment  for  filling  the  lots. 

The  cause  was  referred  to  William  Mitchell,  Esq. 

Upon  the  trial  before  the  referee,  it  appeared  in  evidence  that 
the  plaintiff  had  paid  the  amount  for  which  this  action  was  in- 
stituted to  the  street  commissioner,  accompanying  the  payments, 
by  a  protest  against  the  legality  of  the  assessment.  It  also  ap- 
peared that  the  plaintiff  was  the  owner  of  the  lots  in  question, 
and  became  such  in  January,  1845,  and  that  at  the  time  of  his 
purchase,  nothing  was  said,  or  known  by  him  in  refeience  to 
any  assessment  having  been  made. 

It  also  appeared,  by  the  testimony  of  the  clerk  of  the  com- 
mon council,  that  he  had  searched  in  his  office  for  an  ordinance 
to  fill  in  the  lots  in  question  said  to  have  been  passed  in  Decem- 
ber, 1 834,  but  that  none  could  be  found ;  that  he  had  searched 
the  original  papers  themselves,  and  could  not  discover  any  such 
ordinance. 

The  redemption  clerk  in  the  street  commissioners  office,  at 
the  time  of  the  alleged  passage  of  the  ordinance  in  question, 
testified  that  it  was  his  duty  to  take  charge  of  redemptions  for 
assessment,  and  to  preserve  the  evidence  of  liens ;  that  he  had 
made  diligent  search,  and  could  discover  no  papers  in  reference 
to  this  assessment,  or  the  sales  of  the  lots  in  question  for  such 
assessment  That  the  street  commissioner's  office  was  the  place 
where  all  original  assessments  were  desposited. 

It  also  appeared  that  at  the  time  of  the  payment  of  the  as- 
sessment in  question,  the  plaintiff  was  negotiating  for  a  loan  by 
mortgage  upon  the  premises,  but  the  payment  of  the  assessment 
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was  required  as  a  condition  precedent,  it  being  regarded  as  a 
cloud  upon  the  title. 

It  appeared  in  evidence,  on  the  part  of  the  defendants,  that 
in  the  case  of  filling  lots,  the  course  of  procedure  was,  for  the 
city  inspector  to  make  out  an  ordinance  which  was  submitted 
to  the  common  council  and  the  mayor,  for  approval.  This  was 
termed  a  common  ordinance.  After  approval,  the  next  step 
was  to  notify  the  owner  or  occupant  of  the  premises,  of  the 
passage  of  the  ordinance,  giving  them  a  definite  time  to  perform. 
In  case  of  their  failure,  a  special  ordinance  was  then  passed, 
which  recited,  that  for  the  more  speedy  execution  of  the  work, 
it  should  be  done  by  the  common  council.  The  city  inspector 
would  then  advertise  for  proposals,  and  the  contract  was  given 
to  the  lowest  bidder.  The  surveyor  made  actual  measurement 
of  the  filling  of  each  lot,  and  returned  a  statement  of  the 
amount. 

John  Sickles,  city  inspector  from  1835  to  1837,  testified  that 
these  ordinances  were  never  entered,  unless  endorsed  with  the 
approval  of  the  mayor. 

The  defendants'  counsel  produced  in  evidence  two  books  en- 
titled, "  Ordinances  for  lot  6,"  and  ^<  Special  ordinances  for 
lotSy  vol  1,"  firom  the  office  of  the  city  inspector,  and  offered  to 
read  out  of  the  same  ordinance  463  of  common  ordinances,  and 
628  of  special  ordinances.  The  same  were  read,  subject  to  ob- 
jection. These  ordinances  related  to  the  lots  in  question,  and 
covered  the  whole  ground,  but  merely  had  the  name  of  "  J. 
Morton,  Clerk,"  printed  at  the  foot  of  them,  and  did  not  appear 
to  have  been  approved  by  the  mayor. 

Mr.  Forbes,  who  was  city  inspector  at  the  time  of  the  filling 
of  the  lots  in  question,  testified  that  the  course  already  detailed, 
was  pursued  in  reference  to  the  lots  of  the  plaintifi*,  and  that  he 
never  proceeded  to  fill  in  lots  without  first  having  the  ordinance* 
That  it  was  not  always  customary  for  the  mayor  to  sign  each 
separate  ordinance ;  but  as  was  frequently  the  case,  where  there 
were  several  in  a  package,  he  would  only  sign  the  first  one. 

The  assessment  list  for  filling  the  lots  in  question  was  also 
produced  in  evidence.  The  city  surveyor  testified  to  havings 
surveyed  the  filling  of  the  lots,  and  having  made  out  the  amount 
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fiDm  which  the  apportionment  was  made,  which  was  handed 
to  the  comptroller.  Other  testimony  was  introduced,  which  it 
is  not  material  to  set  forth ;  it  being  sufficiently  referred  to  in  the 
opinion  of  the  court. 

The  referee  reported  in  favor  of  the  plaintiff,  $3172. 

The  record  of  these  causes,  in  which  Post  was  the  plainti^ 
was  a  similar  action  to  the  other,  and  the  facts  were  the  same, 
except  as  otherwise  mentioned  in  the  opinion  of  the  court  The 
referee  reported  in  favor  of  Post  for  the  amount  paid  by  lum  to 
redeem  his  lots,  with  interest. 

J.  O.  Ferguson  and  E.  Sandford^  for  Fleetwood. 

R.  MM  and  D.  P.  HaU,  for  Post. 

WiUis  Hall  and  A.  J.  Willardi  for  the  defendants. 

Bt  the  Court.  Sandfohd,  J. — ^The  referee  has  decided 
in  these  cases,  that  when  the  money  was  paid  by  the  respective 
plaintiffs  to  the  street  commissioner,  the  corporation  was  not  le- 
gally entitled  to  receive  it.  There  were  several  distinct  grounds 
upon  which  this  conclusion  was  insisted  by  the  plaintiffs.  One 
of  these,  the  want  of  any  corporate  ordinance,  directing  the  lots 
to  be  filled,  was  a  question  of  fact  purely,  and  if  found  in  &vor 
of  the  plaintiffs,  of  itself  sufficed  to  show  that  the  assessments 
were  void.  As  the  referee  may  have  reposed  his  decision  on 
this  point,  and  there  was  evidence  in  its  support,  we  are  not  in- 
clined to  disturb  the  report  on  this  ground ;  although  (here  is  a 
wide  difference  between  proving  the  existence  of  an  ordinance 
affirmatively  in  order  to  establish  and  enforce  a  legal  claim 
founded  upon  it,  and  proving  that  there  never  was  any  ordi- 
nance, in  an  action  to  recover  money  paid  on  the  assumption 
that  one  existed.  Evidence  tending  to  show  that  there  was  an 
ordinance,  may  be  sufficient  for  a  defence  in  the  action  for  mo- 
ney paid,  which  would  be  totally  inadequate  to  establish  a  title 
founded  upon  an  assessment  sale  made  by  virtue  of  such  ordi- 
nance. 

The  important  question  remains,  can  the  plaintiflb  recover 
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back  the  money  paid  ?  The  payments  were  not  made  under 
any  mistake  of  fact  The  plaintiffs  declared  and  insisted  that 
the  assessments  and  the  sales  were  void ;  and  the  referee  has 
adjudged  that  they  were  void.  There  was  no  mistake  of  law 
even ;  for  the  plaintiffs  knew  perfectly  well  that  a  sale  under 
a  void  assessment  conferred  no  title  upon  the  purchaser. 

It  is  contended,  however,  that  the  payments  were  in  voluntary^ 
and  were  made  by  compulsion.  That  the  sales  constituted  a 
cloud  upon  the  title,  which  cloud,  circumstances  compelled  the 
plaintiffs  to  remove ;  and  it  is  intimated  by  the  points  made  in 
Mr.  Post's  case,  that  his  payment  was  made  through  coercion, 
oppression,  imposition,  fraud,  or  by  taking  undue  advantage  of 
his  situation,  or  by  wrongfully  exacting  it,  colore  officii. 

1.  In  regard  to  the  cloud  upon  the  title.    The  muniments  of 
title,  upon  an  assessment  sale,  consist  of  several  proceedings,  all 
of  which  are  indispensable  to  its  validity,  and  if  one  be  want* 
ing,  no  title  is  shown.    Of  these  links  in  the  chain,  the  plain- 
tiffs insist  that  three  at  least  never  existed,  viz. :  the  original  or^ 
dinance  directing  the  filling,  the  assessment  of  the  expense,  and 
the  advertisement  for  redemption.    Each  of  these  preceedings 
forms  an  essential  part  of  the  record  of  the  assessment  title,  and 
in  their  absence,  such  titie  is  void  upon  its  face.    See  the  obser- 
vations of  the  chancellor,  in   Wiggin  v.  2%c  Mayors  4*c-)  of 
New  Yorky  (9  Paige,  16,)  and   Van  Doren  v.  The  Same  De- 
fendants, (id.  388.)    A  conveyance  or  judgment,  void  upon  its 
face,  does  not  constitute  a  cloud  upon  the  title ;  and  the  asser- 
tion of  a  title  under  such  a  conveyance,  or  of  a  lien  by  virtue  of 
such  a  judgment,  does  not  afford  a  ground  for  equitable  inter- 
ference ;  much  less  does  it  constitute  legal  compulsion.    There 
are  cases  of  duress  of  personal  property,  in  which  payments  for 
its  relief,  are  deemed  involuntary,  and  the  money  may  be  re- 
covered back.    Most  of  these  have  arisen  upon  seizures  of  goods 
under  revenue  or  excise  laws,  and  by  public  officers  acting  un- 
der process  or  warrant  of  law.    The  principle  has  been  extend- 
ed, occasionally,  to  cases  where  bailees,  or  others,  who  came 
into  the  possession  of  goods  lawfully,  have  exacted  more  than 
was  due,  before  they  would  relinquish  such  possession.    It  is 
founded  upon  the  movable  and  perishable  character  of  the  prop-- 
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erty,  and  the  uncertainty  of  a  personal  remedy  against  the 
wrongdoer*  The  reasons  for  the  rule  are  wholly  inapplicable 
to  real  estate,  and  we  are  not  aware  of  any  instance  in  which  it 
has  been  applied  to  that  species  of  property.  On  this  subject  of 
payments  compelled  by  duress  of  property,  we  refer  to  Chase  t. 
DwinaU,  (7  Greenl.  134 ;)  EUicott  v.  Swartwout^  (10  Peters^ 
137 ;)  and  ClitUm  v.  Strong,  (9  John.  370.) 

It  cannot  be  said  therefore,  that  the  pajrments  in  questioa 
were  made  through  compulsion,  coercion  or  oppression.  There 
is  no  pretence  that  there  was  any  imposition  or  fraud  in  the 
case.  There  was  no  advantage  taken  of  the  situation  of  the 
parties,  nor  was  the  money  in  any  sense  exacted  from  them. 
The  corporation,  whose  agent,  the  street  commissioner,  received 
the  money,  was  not  only  petssive  in  respect  of  the  payment,  but 
80  far  as  the  case  discloses,  had  no  interest  in  the  matter.  The 
money,  if  the  lots  were  redeemed,  belonged  to  the  purchasers ; 
no  part  of  it  was  to  be  retained  by  the  corporation,  and  it  was 
to  the  latter  totally  indifferent  whether  the  redemption  should  be 
made  or  omitted. 

The  simple  truth  of  the  affair  is  this.  The  corporate  author- 
ities had  sold  these  lots  for  assessments  which  they  and  the 
purchasers  alleged  to  be  valid  in  fact  and  in  law.  The  original 
owners  were  entitled  to  redeem,  on  paying  the  bids  with  in- 
terest to  the  purchasers,  through  the  street  commissioner.  Those 
owners  averred  and  insisted  that  the  assessments  were  absolutely 
void,  both  in  fact  and  in  law,  and  that  the  sales  and  convey- 
ances were  equally  void.  Thus  the  parties  were  at  issue,  each 
claiming  a  right,  and  the  plaintiffs  fully  apprised  of  the  grounds 
of  the  opposing  claim.  It  became  desirable  for  the  one  plaintiff 
to  sell  his  lots,  and  for  the  other  to  mortgage  his,  and  the  assess- 
ment claims  presented  an  obstacle  to  the  accomplishment  of 
their  wishes.  The  plaintiffs,  rather  than  to  forego  the  oppor- 
tunity of«mortgaging  and  selling,  chose  to  pay  the  assessments 
claimed ;  instead  of  abiding  the  result  of  a  litigation  testing  their 
validity. 

In  our  view,  this  clearly  constituted  a  voluntary  payment^ 
which  according  to  a  well  settled  and  valuable  principle  of  law, 
cannot  be  recalled.    {SiUiman  v.  Wingy  7  Hill,  159 ;  Supervt-- 
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SOTS  of  Onondaga  v.  Briggs^  2  Denio,  26,  39 ;  Brisbane  v» 
Daeresj  6  Taunt  143 ;  Robinson  v.  City  of  Charleston^  2  Rich* 
aidsoQ,  317.  And  see  Ege  y.  Koontz^  3  Barr's  Penn.  R. 
109.) 

There  is  one  fact  in  Mr.  Post's  case,  which  distinguishes  it 
from  Fleetwood's.  Previous  to  his  payment,  the  counsel  of  the 
corporation  promised  that  his  rights  under  a  petition  to  the  com- 
mon council,  should  be  reserved  just  as  they  then  were ;  and  both 
the  corporation  counsel  and  the  street  commissioner  said,  or  as- 
sented to  the  proposition,  that  the  plaintiff  could  pay  the  assess-* 
ment,  and  reserve  his  rights  against  the  corporation.  These 
facts  are  not  urged  as  showing  any  thing  like  fraud  or  impo<- 
sition,  because  the  officers  named  made  no  application  to  Mr. 
Post  to  pay  the  money,  and  they  did  not  ui^  or  request  its  pay* 
ment,  but  it  is  claimed  that  they  prove  an  agreement  that  the 
payment  should  not  affect  his  rights. 

As  to  the  positive  promise  of  the  counsel,  it  relates  apparent- 
ly, to  an  application  to  the  justice  or  clemency  of  the  municipal 
legislature ;  and  the  assent  of  both  officers  to  his  being  entitled 
to  recover  the  )iioney  back,  was  rather  the  expression  of  an 
opinion  on  the  law,  than  a  stipulation. 

But  giving  to  the  proof  the  broadest  scope  claimed  for  it,  we 
do  not  perceive  how  it  can  alter  the  case.  The  corporation 
counsel  had  nothing  to  do  with  the  subject  matter.  He  could 
not  receive  the  money  or  cancel  the  sale.  As  to  the  street  com. 
missioner,  it  was  his  duty  by  law  to  receive  the  redemption 
money,  if  tendered,  for  the  benefit  of  the  purchaser.  He  was  a 
public  officer,  and  the  plaintiff  was  bound  to  know  the  extent 
of  his  authority.  There  is  no  proof  that  be  was  authorized  to 
bind  the  corporation  by  such  agreement  as  is  inferred  from  the 
evidence ;  and  there  is  certainly  no  such  authority  conferred 
tipou  him  by  law.  If  the  plaintiff  chose  to  redeem  on  the  faith 
of  such  a  promise,  it  gives  him  no  rights  against  (he  cprporatiofi 
of  the  city. 

The  legal  effect  of  the  payment  is  not  impaired  by  the  pro- 
tests made.    When  a  party  pays  under  duress  of  his  goods,  a 
protest  may  become  important  as  evidence  that  the  payment 
-was  the  effect  of  the  duress,  and  not  an  admissipa  of  the  right 
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enforced  by  the  adverse  party.  But  where  there  is  no  legal 
compulsion,  a  party  yielding  to  the  assertion  of  an  adverse 
claim,  cannot  detract  from  the  force  of  his  concession,  by  say- 
ing, I  object  or  I  protest,  at  the  same  time  that  he  actually  pays 
the  claim.  The  payment  nullifies  the  protest  as  effectually  as 
it  obviates  the  previous  denial  and  contestion  of  the  claim. 

The  report  of  the  referee  must  be  set  aside  is  each  case,  and 
the  rules  referring  the  causes  are  discharged. 


Saurez  and  others  v.  The  Sun  Mutual  Insurance  Com- 
pany. 

-Where  the  expense  ef  repnirio|r  a  vend  injured  by  perils  of  the  sea,  will  ezeeed  t 
moiety  of  her  value,  the  owners  have  a  ri^ht  to  abandon  her  to  the  imdervii- 
teis,  and  to  recover  for  a  total  loss. 

The  assured  has  the  right  to  make  full  repairs  at  the  poet  of  necesntj,  if  tbey  can 
be  made  there ;  and  the  expense  of  such  repaire,  at  that  port,  fnmtsbes  the  cri- 
terion for  determining  whether  the  loss  he  partial  or  total. 

The  assured  is  under  no  obligation  to  make  partial  repairs,  so  as  to  bring  the  tsbrI 
to  a  port  where  she  can  be  completely  refitted  at  less  expense. 

The  condition  of  a  vessel,  at  the  time  of  the  abandonment,  is  the  test  of  the  right 
to  abandon. 

As  the  capacity  of  a  vessel  to  pursue  her  voyage  is  the  ground  of  an  abendoB* 
ment,  so  the  act  of  repairing,  which  is  to  divest  the  right  to  abandon,  mast  bs 
performed  with  the  intent  to  make  the  vessel  seaworthy,  so  that  she  may  piese- 
oute  her  voyage. 

An  abandonment,  when  effectually  made,  relates  back  to  the  time  of  the  loss. 

Partial  repairs,  made  by  the  master  in  good  faith,  at  the  port  of  distieas,  in  order 
to  sail  his  vessel  to  another  port  for  full  repairs  at  a  less  expense,  and  net  isr  the 
purpose  of  restoring  the  vessel  and  continuing  the  voyage,  are  to  be  deemsd  ads 
done  in  preserving  the  property  insured,  which  do  not  impair  the  owner's  right  to 
abandon. 

(Before  Oaklet,  Ch.  J.,  and  VANDExroEL  and  Sandford,  J.  J.) 
March  13  ;  May  12,  1849. 

This  was  an  action  of  assumpsit  upon  a  policy  of  insurance 
for  $6000,  on  the  barque  Ghilde  Harold,  tried  in  June,  184S. 
•The  policy  of  insurance  bore  date  November  18, 1845,  and  was 
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for  twelve  montbsy  upon  a  voyage  from  New  York  to  a  port  or 
ports  in  the  Pacific  ocean  not  north  of  Gnayaquil,  from  thence  to  . 
any  part  of  the  world  which  the  owners  or  their  agents  might 
direct  If  absent,  with  liberty  to  extend  the  time  to  cover  the 
risk,  if  necessary,  at  a  port  in  the  United  Slates.  The  policy 
contained  a  stipulation  authorizing  the  vessel,  in  her  voyage,  to 
proceed  and  sail  to,  and  touch  and  stay  at,  any  ports  or  piacesi 
if  thereunto  obliged  by  stress  of  weather,  or  other  unavoidable 
accident,  without  prejudice  to  the  insurance.  And  it  was  de- 
clared lawful  for  the  insured,  in  case  of  loss  or  misfortune,  to 
sue,  labor,  and  travel,  for,  in.  and  about  the  defence,  safeguard 
and  recovery  of  the  vessel  or  any  part  thereof,  without  prejudice 
to  the  insurance ;  to  the  charges  whereof  the  assurers  agreed  to 
contribute,  according  to  the  rate  and  quantity  of  the  sum  insur- 
ed. It  was  also  agreed  that  the  acts  of  the  assured  or  insurers 
in  recovering,  saving,  and  preserving  the  property  insured,  in 
case  of  disaster,  should  not  be  considered  a  waiver  or  accept- 
ance of  an  abandonment.  The  counsel  for  the  plaintiffs  read 
the  preliminary  proofs  of  loss,  showing  that  the  barque  sailed 
from  Guayaquil,  bound  to  Havana,  with  a  cargo  of  cocoa,  d&c. ; 
that  having  reached  Havana  in  safety,  she  commenced  dis- 
charging and  taking  in  cargo,  and  while  so  employed,  she  en- 
countered a  violent  hurricane,  on  the  11th  of  October,  1846, 
from  which  she  suffered  so  badly,  that  she  was  unable  to  pro- 
ceed on  her  voyage  without  extensive  repairs.  A  protest  was 
made  by  the  master  of  the  barque  before  the  United  States  con- 
sul, and  the  consul  ordered  a  survey  to  be  made.  Surveyors 
were  accordingly  appointed  to  examine  into  the  condition  of  the 
vessel,  with  instructions  to  take  with  them  the  estimates  of  her 
thorough  repairs,  and  the  estimates  of  such  partial  repairs  as 
would  put  her  in  a  seaworthy  condition  to  make  a  voyage  to 
New  York  for  further  repairs.  The  surveyors  reported  that  to 
make  full  repairs  would  cost  $9900,  which  would  amount  to 
an  absmdonraent  of  the  barque,  and  she  would  have  to  be  sold 
for  the  benefit  of  all  concerned ;  but  that  partial  repairs,  suffi- 
cient to  enable  the  vessel  to  proceed  to  New  York,  might  be 
made  for  the  sum  of  $960 ;  and  they  recommended  that  partial 
repairs  only  should  be  made,  and  that  the  captain  should  pro- 


— .     ■ 


484  CASES  IN  THE  SUPERIOR  COURT. 

Saures  v.  The  Son  Mataal  Ins.  Co. 


ceed  to  New  York  with  the  vessel,  to  complete  the  repaiis  at 
that  port  Partial  repairs  were  accordingly  made  at  Havana) 
to  the  amount  of  $2170  03 ;  the  vessel  proceeded  to  New  York 
with  a  light  cargo»  On  the  1 1th  of  November^  1846^  ia  New 
York,  the  assured  abandoned  the  vessel  to  the  underwriters,  on 
the  ground  that  the  estimates  made  in  Havana,  of  the  ezpeoaes 
of  repairs,  showed  that  the  barque  had  sustained  damage  and 
injury  to  an  extent  beyond  a  moiety  of  her  value.  The  vessel 
sailed  from  Havana  on  the  9th  or  10th  of  November,  1846|  for 
New  York.  After  her  arrival  at  New  York,  she  was  sold  for 
$8000,  and  then  repaired  by  the  purchaser.  The  expense  of 
such  repairs,  deducting  one  third  new  for  old,  was  less  than  half 
the  value  of  the  vessel.  The  master  of  the  barque  testified 
that  there  was  no  communication  with  the  owners  in  New 
York,  nor  was  there  time  for  any,  before  the  temporary  repairs 
were  put  on.  The  jury  found  a  verdict  for  the  plaintiff,  by  con- 
sent, for  1^7000  damageS)  subject  to  adjustment,  and  td  the  opi- 
nion of  the  court  upon  a  case  to  be  made,  with  liberty  to  either 
party  to  turn  it  into  a  bill  of  exceptions  or  special  verdict. 

There  was  a  similar  suit,  between  the  same  parties,  upon  a 
policy  on  the  freight. 

F.  B.  CutHfig'f  for  the  plaintiffs. 

L  The  preliminary  proofs  of  loss  and  interest  wer^  suffident^ 
If  there  be  any  defect  in  them,  the  defendants  cannot,  under  the 
circumstances  proved,  take  advantage  of  it. 

XL  The  damage  to  the  ship  by  the  hurricane  of  October, 
1846,  was  so  great,  that  she  was  incapable  of  being  repaired  at 
Havana,  so  as  to  prosecute  her  voyage  to  New  York,  except  at 
a  cost  exceeding  her  value  as  fixed  in  the  policy^  Clearly  it 
would  have  exceeded  a  moiety^ 

III.  The  assured  had  the  right  to  repair  the  vessel  at  Hav&> 
na,  and  to  continue  the  voyage.  He  was  not  obliged  to  relin- 
quish the  great  purpose  of  his  enterprize,  viz.,  carrying  a  full 
cargo ;  and  to  put  on  temporary  repairs,  and,  in  a  crippled  state, 
to  proceed  in  ballast  trim  to  New  York,  because  the  repairs 
could  be  obtained  there  at  a  cheaper  rate«    {Center  v.  American 
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Ins.  Cb.,  7  Cow.  664 ;  American  Ins.  Co.  v.  Center^  4  Wend. 
46.) 

IT.  The  abandonment,  on  the  11th  November^  1846,  was 
made  without  delay,  upon  the  receipt  of  intelligence  of  the  diH^ 
asten  The  title  to  the  vessel  was  thereby  transfetred  to  the 
underwriters  firom  the  time  of  the  loss ;  and  all  subsequent 
events  were  at  the  risk  of,  and  for  the  account  of,  the  und&rwri* 
ters.  {Sckeiffelin  v.  N.  Y.  Ins.  Co.,  9  Johns.  R.  26 ;  3  PhilL 
Ins.  416  ;   The  Brig  Sarah  Ann^  2  Sum.  206,  210.) 

T.  The  act  of  Joaquin  Gomez  and  of  the  mate,  (who,  after 
the  death  of  the  captain^  succeeded  to  the  command,)  in  put- 
ting on  temporary  repairs,  and  undertaking  to  proceed  to  New 
York  in  ballast  trim^  did  not  take  away  from  the  assured  the 
right  to  abandon.  It  was  not  an  election  by  the  assured,  or 
their  agents,  to  repair,  followed  by  actual  repairs  and  a  resump- 
tion of  the  voyage,  so  as  to  deprive  the  plaintiffs  of  their  right 
to  recover  for  a  total  loss.  {Dickey  v.  American  Ins.  Co.^  3 
Wend.  668 ;  2  Phill.  406,  408  ;  Walden  v.  Phtmix  Ins.  Co.,  6 
Johns.  810;  Livingston  y.  £hstie,  3  Johns.  293.) 

At  the  time  of  the  abandonment,  the  vessel  was  not  repaired^ 
or  attempted  to  be  repaired.  {Abbot  v.  Broome^  1  Caines'  R. 
292.) 

YI.  The  temporary  repairs  in  Havana^  and  proceeding  to 
New  York,  were  acts  intended  for  the  benefit  of  the  underwri** 
ters  and  for  their  account.  To  treat  them  as  prejudicing  the 
rights  of  the  assured,  would  be  partially  to  forbid  any  interfe^ 
rence  with,  or  acts  done  to,  the  property,  with  the  view  of  pro- 
tecting it  and  of  diminishing  the  loss. 

YII.  It  was  for  the  purpose  of  preventing  such  a  result  that 
the  New  York  underwriters  have  lately  introduced  into  their 
policies  the  following  clause  s  "  That  the  acts  of  the  insured  or 
insurers,  in  recovering,  saving  and  preserving  the  property  in^ 
sured,  in  case  of  disaster,  shall  not  be  considered  a  waiver  or 
acceptance  of  abandonment." 

YIII.  The  plaintiffs  are  entitled  to  judgment  for  a  total  loss ; 
viz.,  the  sum  subscribed  to  the  policy ;  and  also  for  the  expen- 
ses incurred  in  Havana  for  temporary  repairs,  wages,  dc^.  {Pot- 
ter V.  Prav.  Wash.  Ins.  Co.,  4  Mason,  300 ;  2  Phill.  464) 
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.   H,  Ketchum^  for  the  defendants. 

I.  The  offer  to  abandon  bore  date  November  11,  1846.  At 
that  time  the  bisurqne  was  on  her  return  voyage  from  Havana  to 
New  York,  her  partial  repairs  having  been  completed  Novem* 
ber  2,  1846.  The  state  of  facts  on  the  11th  November,  deter* 
mines  the  question  of  the  right  of  the  assured  to  abandon.  (3 
Kent's  Com.,  last  edition,  324  and  325,  and  authorities  in  note 
a. ;  DUkey  v.  N.  Y  Ins.  Co.,  4  Cowen,  232,  245,  246,  249 ;  2 
Phill.  371  to  374  i  3  Wend.  668,  664.) 

II.  The  acting  commander  of  the  barque,  acting  as  the  agent 
of  the  owners,  had  elected  to  repair  instead  of  to  abandon,  be- 
fore the  offer  to  abandon,  and  haviog  so  elected,  the  owners 
were  bound  by  it,  and  could  not  therefore  rightfully  abandon. 
{Dickey  v.  N.  Y.  lns»  Co.,  4  Cowen,  246;  2  Phill.  442 ;  Carter  v. 
Am.  Ins.  Co.,  7  Cowen,  564.)  '^  In  general,  the  master  cannot 
impair  the  right  to  abandon,  by  anjrtbing  he  does.  The  act  of 
repairing  is  an  exception."  (7  Cowen,  582.)  In  Humphrey  v. 
Union  Ins.  Co*,  (3  Mason,  429,)  the  owner  elected  through  bis 
agent,  the  master,  to  make  the  necessary  repairs  and  continue 
the  voyage. 

III.  The  right  to  abandon,  if  the  assured  were  not  deprived 
of  that  right  by  their  election  to  repair,  depends  on  the  state  oi 
facts  on  11th  November.  At  that  time  the  vessri  was  on  ber 
passage  from  Havana  to  New  York,  and  the  value  of  the  re- 
pairs required  to  restore  her,  in  the  condition  she  then  was  in, 
did  not  amount  to  a  moiety  of  her  valuation  in  the  policy. 

IV.  Even  if  the  cost  of  temporary  repairs  may  rightfully  be 
added  to  the  cost  of  repairs  put  upon  the  vessel  after  she  was 
iEK>ld  in  her  home  port,  it  depends  upon  an  adjustment  to  be 
made  under  the  direction  of  the  court,  whether  such  lepaira 
exceed  a  moiety  of  the  appraised  value  of  the  vessel.  In  mak- 
ing such  adjustment,  the  repairs  valued  must  be  restricted  to 
those  required  to  put  the  vessel  in  the  condition  she  was  in  be* 
fore  the  disaster,  and  not  to  any  repairs  required  for  a  different 
trade  or  commercial  employment. 
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Bt  the  Court.  Sandpord,  J, — There  is  no  doubt  that 
while  the  injured  vessel  remained  at  Havana,  and  before  the 
partial  repairs  were  made  there,  the  plaintiffs  were  entitled  to 
abandon,  and  to  recover  for  a  total  loss.  Full  repairs  might 
have  been  made  in  that  port,  and  the  expense  of  such  repairs 
at  the  port  of  necessity,  furnishes  the  criterion  for  determining 
whether  the  loss  be  partial  or  total.  The  plaintiffs  were  under 
no  obligation  to  make  temporary  repairs,  so  as  to  bring  the  ves- 
sel  to  a  port  where  she  could  be  completely  refitted  at  less  ex« 
pense.  ( The  American  Insurance  Company  v.  Center,  4  Wen. 
46.) 

The  defence  lests  upon  the  fact,  that  before  the  abandonment 
was  actually  made  by  the  owners  in  New  York,  the  barque 
bad  been  so  far  repaired  at  Havana,  as  to  enable  her  to  proceed 
to  New  York  with  a  light  cargo,  and  had  actually  sailed  firom 
Havana  a  day  or  two  before.  The  expense  of  the  full  repairs 
subsequently  made  in  New  York,  after  the  proper  deduction  oi 
one-third,  added  to  the  cost  of  the  partial  repairs  at  Havana^ 
amounted,  it  is  said,  to  less  than  half  the  valuation  of  the 
barque,  and  thus  there  was  no  constructive  total  loss.  The  de- 
fendants rely  with  great  confidence  on  the  case  of  Dickey  v. 
The  American  Insurance  Company,  3  Wen.  668 ;  and  a  case 
of  the  same  plaintiff'  against  The  New  York  Insurance  Com« 
pany,  arising  on  a  policy  on  the  same  vessel,  reported  in  4  Cow* 
222.  There  the  ship  having  met  with  disasters,  was  fully  re- 
paired at  the  port  of  necessity,  at  an  expense  exceeding  three* 
fourths  her  value,  and  was  proceeding  on  her  voyage  with  such 
of  her  cargo  as  had  not  been  sold,  at  the  time  the  abandonment 
was  made.  It  was  held,  that  by  fully  repairing,  the  master  as 
the  agent  of  the  assured,  converted  the  total  into  a  partial  loss^ 
before  the  date  of  the  attempted  abandonment,  and  that  the 
owner  could  recover  for  a  partial  loss  only. 

The  important  difference  between  the  case  of  Dickey  and  the 
one  before  us,  is  this.  The  voyage  in  that  case,  so  far  fit)m 
being  broken  up,  was  actually  consummated;  and  the  ship 
when  abandoned,  was  not  only  in  good  safety,  but  was  doubt* 
less  a  better  ship  than  she  was  before  the  disaster.  In  this  case, 
the  voyage  was  lost ;  for  the  freight  earned  arose  merely  from 
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putting  on  board  sufiScient  weight  to  make  a  suitable  ballast ; 
and  so  far  from  being  in  good  safety  when  she  was  abandoned, 
she  was  totally  unfit  to  carry  a  cargo ;  and  her  subsequent  re- 
pairs here,  cost  more  than  half  her  valuation. 

The  condition  of  the  vessel  at  the  time  of  the  abandonment, 
is  undoubtedly  the  test  of  the  right  to  abandon.  As  the  barque 
was  situated,  when  the  plaintiffs  abandoned,  within  one  or  two 
days  sail  of  Havana,  there  was  still  a  total  loss,  unless  the 
owners  were  bound  to  bring  her  to  New  York  for  repairs. 

It  is  not  claimed  that  they  were  so  bound,  unless  the  act  of 
the  master  in  putting  the  barque  in  a  condition  to  c^me  to  New 
York  for  repairs,  be  deemed  the  act  of  the  owners,  and  consti- 
tuted an  election  to  repair,  instead  of  abandoning. 

In  point  of  fact,  there  is  no  reason  for  believing  that  there 
was  any  intention  of  the  master  to  make  full  repairs.  He  was 
unquestionably  acting  for  what  he  supposed  was  the  best  interest 
of  all  concerned.  And  it  was  the  interest  of  the  underwriters, 
whether  the  loss  was  partial  or  total,  to  have  the  barque  repaired 
here,  rather  than  at  Havana. 

Then  was  the  master's  act,  an  election  on  the  part  of  the 
owners  to  repair  the  vessel  ? 

It  is  conceded  that  in  general,  the  master  cannot,  by  any 
thing  he  does,  impair  the  right  to  abandon ;  but  it  is  said  the 
act  of  repairing  is  considered  an  exception.    This  exception  is 
sustained  by  the  case  of  Dickey,  before  cited,  and  in  this  state 
may  be  said  to  be  founded  on  that  decision.    As  the  incapacity 
of  the  vessel  to  pursue  her  voyage,  is  the  ground  of  an  aban- 
donment ;  so,  in  our  judgment,  the  act  of  repairing,  which  is  to 
divest  the  right  to  abandon,  must  be  performed  with  the  intent 
to  make  the  vessel  seaworthy,  so  that  she  may  prosecute  the 
voyage.    Such  were  the  repairs  in  the  case  of  Dickey,  which 
were  held  to  defeat  the  subsequent  abandonment.    The  vessel 
had  been  fully  restored.    The  same  circumstances  existed  in 
Humphrey  v.  The  Union  Insurance  Company^  (3  Mason,  429,) 
where  the  master's  repairs  were  held  to  deprive  the  assured  of 
the  right  to  abandon. 

It  was  conceded  in  Dickey  v.  New  York  Insurance  Cempanpj 
by  the  learned  counsel  lor  the  underwriters,  (now  Mr.  Justice 
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Duer,)  that  in  the  case  of  a  plain  total  loss,  where  the  vojrager 
was  palpably  gone,  the  master,  before  abandonment,  acts  for 
those  concerned,  and  is  so  far  the  agent  for  the  assurer.  .  One 
principle  reason  why  the  master's  election  to  repair  takes  away 
the  right  to  abandon,  is  that  the  assurers  are  always  entitled  to 
determine  for  themselves  whether  they  will  repair  the  vessel  or 
not. 

This  reason,  it  is  apparent,  does  not  apply  to  a  case  where 
mere  partial  repairs  are  made,  not  in  order  to  prosecute  the 
voyage,  but  to  bring  the  vessel  from  a  port  of  necessity  to  one 
where  she  may  be  fully  repaired,  at  half  the  expense.  Such. 
re]>air8  are  purely  of  the  nature  of  salvage,  for  the  benefit  of  all 
concerned.  Each  case  of  this  kind  must  be  governed  by  its 
peculiar  circumstances.  No  master  would  take  the  responsibil* 
ity  of  such  a  course,  unless  there  was  a  moral  certainty  that  a. 
substantial  salvage  would  be  effected  by  it ;  and  his  responsi- 
bility, with  the  requirement  of  good  faith,  seems  to  furnish  a 
sufScient  protection  against  wrong  to  the  underwriter.  (See, 
MiUes  V.  Fletcher^  Dougl.  231.)  In  many  cases,  from  necessity, 
the  master  is  compelled  to  take  various  important  steps  for  the 
preservation  of  the  ship,  or  what  remains  of  her  after  the  dis- 
aster, and  before  he  can  communicate  with  either  the  owners  or 
the  assurers.  In  such  cases,  he  is  bound  to  act  as  he  would  if 
the  property  were  his  own ;  and  if  the  loss  be  total,  his  acts  in 
that  intervening  period  are  deemed  those  of  the  assurers.  The- 
abandonment,  when  effectually  made,  relates  back  to  the  time 
of  the  loss ;  {Clarkson  v.  PhcBnix  Insurance  Company ^  9 
Johns.  1 ;  Waddell  v.  Columbian  Insurance  Compant/,  10 
Ibid.  61 ;)  and  it  would  be  unreasonable  to  hold  that  partial 
repairs,  made  for  the  preservation  of  the  property,  are  the  act  of. 
the  assured,  and  deprive  them  of  the  right  to  abandon. 

The  case  of  HaU  v.  The  Franklin  Instirance  Company,  (9 
Pick.  466,)  cited  by  the  defendants,  differs  from  the  one  at  bar, 
in  the  essential  fact,  that  the  vessel  insured  was  not  so  much 
injured  that  she  could  not  be  taken  from  Key  West,  the  port  of 
distress,  to  New  Orleans,  or  even  to  Boston,  without  any  repairs 
whatever.  In  fact,  she  sailed  to  Boston,  and  was  there  repaired. 
If  the  barque  in  question,  had  been  in  a  condition  to  sail  from 
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Hayana  to  New  York,  after  the  disaster,  without  being  partially 
Repaired,  the  case  would  have  been  parallel  to  that  in  9ih  Pick- 
ering. It  is  not  there  decided  that  the  owners  are  bound  to 
make  partial  repairs  at  the  port  of  distress,  so  as  to  take  the 
vessel  to  another  port  where  repairs  can  be  made  at  less  expense 
than  they  can  be  made  at  the  former;  the  voyage  in  the  mean- 
time being  broken  up. 

We  have  examined  the  case  without  reference  to  the  clause 
in  the  policy,  providing  that  the  acts  of  the  insured  or  insurers, 
in  recovering,  saving  and  preserving  the  property  insured,  in 
case  of  disaster,  shall  not  be  considered  as  a  waiver  or  accept- 
ance of  an  abandonment  The  good  sense  of  the  contract  leads 
to  this  conclusion,  without  a  special  provision  in  the  policy ;  and 
we  think  that  partial  repairs,  made  in  good  faith  by  the  master, 
at  the  port  of  distress,  in  order  to  sail  his  vessel  to  another  port 
for  full  repairs  at  a  less  expense,  and  not  for  the  purpose  of  res- 
toring the  vessel  and  continuing  the  voyage,  are  to  be  deemed 
acts  done  in  preserving  the  property  insured,  which  do  not  im- 
pair the  owner^s  right  to  abandon* 

In  the  suit  upon  the  freight  policy,  nothing  need  be  said,  as 
there  was  a  technical  total  loss  of  the  vessel. 

The  proof,  however,  shows  presumptively,  a  like  total  loss  of 
the  freight,  independent  of  the  loss  of  the  barque. 

The  plaintiffs  are  entitled  to  judgment  in  both  suits,  as  for  a 
total  loss. 


Van   Natta  v.  The  Mutual  Security  Insurance  Cou- 

PANY. 

A  perton  inraring  the  caigo  of  a  canal  boati  generally,  may  in  ease  of  a  loaei  n- 
cover  npon  proving  a  special  intereet  in  the  cargo,  as  a  common  carrier. 

A  party  possessing  merely  a  special  interest  in  the  sahject  matter  insored,  may  al- 
ways reeoTer  the  Talne  of  that  special  mteiest,  on  an  hisanuice  of  the  eatae 
subject  matter. 

In  a  declaration  upon  a  policy  of  insnraace  on  the  cargo  of  a  canal  bo«t,  it  k  a 
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floffieient  avennent  of  the  fdaintiff '•  intereet  to  alle^  that  the  inearance  was  for 

.    the  account  and  benefit  of  the  plaintiff  aa  a  common  cairier. 

And  it  is  a  sufficient  averment  of  the  liability  incurred,  for  the  plaintiff  to  statOf  ia 
such  a  declarationi  that  an  amount  of  goods  exceeding  that  mentioned  in  the 
poh'cy  was  entrusted  to  him  as  carrier,  and  that  they  were  consumed  by  fin,  and 
that  the  plaintiff  thereby  became  liable  to  pay  to  the  respeotire  owners  a  greater 
som  than  that  insored.  It  is  not  necessary  to  aver  aotnal  payment  by  the  plalii* 
ti£^  to  ^e  owners. 

In  a  declaration  upon  a  policy  of  insurance,  a  general  averment  of  the  plaintiff's 
interest  in  the  property  insured  ia  sufficient 

(Before  Oaklet,  Ch.  J.,  and  VANDiftPOSL  and  Sandtord,  J.  J.) 
March  7 ;  May  19, 1849. 

Demurrer  to  declaration  on  a  policy  of  insurance.  The  de- 
claration contained  five  counts.  The  first  set  forth  that  on  the 
2l8t  July,  1847,  the  defendants  executed  to  the  plaintiff,  a  policy 
of  insurance  in  the  sum  of  $5000,  upon  the  cargo  of  the  G.  B. 
Webster,  on  her  voyage  from  New  York  to  Buffalo.  That  the 
insurance  so  made  was  for  the  proper  account  and  benefit  of  the 
plaintiff  as  a  common  carrier  for  hire,  of  goods,  &c. ;  that  tb« 
cargo  was  shipped,  July  22d,  1847,  and  the  vessel  left  New 
York  a  day  or  two  after,  and  that  on  the  31st  of  July,  the  boat 
and  cargo  were  consumed  by  fire,  without  any  evil  practice  oh 
the  part  of  the  plaintiff,  and  that  the  plaintiff,  as  common  car- 
rier, was  interested  in  the  cargo  to  the  whole  amount,  and  be<- 
came  liable  for  the  same  to  the  shippers ;  that  due  notice  was 
given  to  the  defendants,  and  due  proof  of  the  .loss,  and  of  the 
plaintiff's  interest,  was  made  to  them. 

The  second  count  set  forth  the  policy,  which  provides,  among 
other  things,  against  all  losses,  excepting,  those  occasioned  by 
theft,  robbery  or  barratry  of  the  master  or  crew,  or  want  of  or^ 
dinary  care  and  skilL  Also,  that  in  case  of  loss,  the  damage 
should  be  estimated  according  to  the  true  interest  and  actual 
value  of  the  property  insured,  at  the  time  of  the  loss,  and  to  be 
paid  within  60  days  after  notice  and  proof  thereof  And  that 
in  case  of  any  loss  by  collision,  or  by  the  act  of  any  person,  the 
assurers  were  to  receive  all  indemnities,  that  might  be  recovered 
therefor,  in  proportion  as  they  had  insured.  The  assured  were 
not  to  abandon  on  account  of  the  boat  grounding,  or  being  other'- 
wise  detained. 
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The  remaining  avennents  were  similar  to  those  contained  in 
the  first  count,  except  that  there  was  no  allegation  that  the  in- 
surance  was  made  for  the  henefit  of  the  plaintiff  as  a  conmion 
carrier.  The  third  count  contained  similar  averments  to  the 
other  two,  except  that  it  contained  no  allegation  of  the  service 
of  preliminary  proofs  of  the  loss  upon  the  defendants,  and  it  con- 
tained an  averment  that  the  plaintiff,  at  the  time  of  the  insurance 
and  loss  was  "  interested"  in  said  cargo.  The  fourth  and  fifth 
counts  were  the  common  money  counts. 

The  defendant  demurred  to  the  first  three  counts,  and  plead- 
ed the  general  issue  to  the  other  two.  The  alleged  causes  of 
demurrer  to  the  first  count  were  that  the  plaintiff  averred  no  in- 
terest in  himself^  or  ownership  of  the  cargo ;  that  the  policy  in- 
sured losses  by  perils  to  the  cargo,  but  that  the  plaintiff  alleged 
that  he  was  not  the  owner  of  the  cargo,  nor  interested  therein 
otherwise  than  as  a  carrier,  and  that  there  was  no  allegation  that 
as  such  carrier,  he  had  paid  the  value  of  the  cargo,  nor  was  there 
any  allegation  of  such  value.  The  causes  of  demurrer  to  the 
aecond  count,  were  that  the  plaintiff  did  not  set  forth  with  any 
certainty  in  what  manner,  or  how,  he  was  interested,  or  in  what 
his  interest  consisted ;  that  although  he  stated  he  made  proof  of 
interest,  he  did  not  allege  in  whom  such  proof  showed  intere^ 
nor  the  value  of  the  same,  nor  whether  it  was  an  interest  covered 
by  the  policy.  Similar  causes  of  demurrer  were  alleged  as  to 
the  third  count 

E.  Sandfordi  for  the  plaintiff. 

L  The  interest  of  carriers  in  goods  carried  by  them,  in  conse- 
quence of  their  liability  to  the  owners,  may  be  insured  under  a 
description  of  the  goods  themselves,  without  specifying  the  par- 
ticular interest  intended  to  be  insured.  (I  Phil,  on  Ins.  173 ; 
Crawtey  v.  Cohen^  3  B.&  Ad.  478 ;  De  Forest  ▼.  FVdian  Lu. 
Co^  1  Hall  Rep.  84, 110,  and  the  cases  cited.) 

IL  The  averment  of  interest  is  not  necessary  in  a  declaratioa 
founded  on  a  policy  upon  interest ;  and  where  interest  is  averred 
it  may  be  rejected  as  surplusage.  {Buc/ianan  v.  Ocean  Ins. 
Co.,  6  Cow.  318,  32 ;  Nautes  v.  Thompson,  2  East,  392 ;  2 
Phil,  on  Ins.  612,  613,  622 ;  Succua  v.  Crawford,  5  B.  &  P. 
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308 ;  Oaram  v.  Sweeting,  2  Saund.  R.  202,  203 ;  Clendining 
T.  Church,  3  Caines,  141, 144;  Changer  v.  Howard  Ins.  Co., 
5  Wend.  200 ;  2  Marsh,  on  Ins.  682 ;  De  Forest  v.  Fulton  Fire 
Ins.  Co.,  1  Hall  Rep.  84.) 

III.  The  plaintiff,  as  carrier,  had  a  special  property  in  the 
goods  and  an  interest  in  their  safety,  entitling  him  to  effect  a 
valid  insurance  thereon  in  his  own  name  and  to  recover  the 
whole  value  thereof,  in  case  of  loss.  His  insurance  is  upon  the 
goods,  though  his  indemnity  is  againstthe  consequences  of  his  im- 
plied guaranty  for  their  safe  carriage.  And  he  is  liable  to  the  ex- 
tent of  the  whole  value  of  the  goods,  in  the  event  of  their  loss.  A 
common  carrier  is  an  insurer  against  fire.  {De  Forest  v.  Fulton 
Ins.  Co.,  1  Hall  R.  91,  99,  110,  121 ;  Crawley  v.  Cohen,  3  B.  d& 
Ad.  478 ;  Oliver  v.  Green,  3  Mass.  R.  133 ;  Bartlett  v.  Natter^ 
13  Mass.  R.  267 ;  Story  on  Bailments,  }  607  a. ;  2  Kent's  Com. 
697,  8.) 

lY.  It  was  not  necessary,  in  order  to  show  a  right  on  the  part 
of  the  plaintiff  to  recover  under  this  contract  of  insurance,  to 
aver  that  as  carrier  of  the  cargo,  he  had  paid  to  the  owner  or 
shipper  of  such  cargo,  the  value  thereof  or  of  any  part  thereof, 
There  is  no  such  stipulation  or  condition  in  the  policy,  and  it  is 
an  accountability  with  which  the  underwriter  has  no  concern 
"whatever.  The  test  of  his  liability  is  the  insurable  interest  of 
the  assured,  and  he  is  not  interested  in  the  disposition  of  the 
proceeds.  [De  Forest  v.  Fulton  Fire  Ins.  Co.,  I  Hall,  91,  110, 
111,  116 ;  Worth  v.  Wilson,  I  B.  &  Aid.  69 ;  Lple  v.  Baker,  6 
Bin.  467 ;  Sedg.  on  Dam.  370 ;  2  Dner  on  Ins.  23,  24,  $  19 ; 
Port  V.  Jackson,  17  J.  R.  239,  246,  6 ;  Id.  479,  482,  S.  C.  in  er- 
Tdr ;  Matter  of  Negus,  7  Wend.  499,  603,  4.) 

Y.  The  value  of  the  cargo  is  sufficiently  alleged.  The  gene* 
Tal  allegation  of  damage  is  sufficient,  in  pleading.  The  decla* 
ration  shows  that  there  was  property  at  risk,  and  that  a  loss  of 
that  property  occurred  from  a  peril  insured  against ;  which  it  is 
alleged  was  more  than  the  amount  insured. 

F.  B.  Culling,  for  the  defendants. 
"    I.  The  policy  does  not  contemplate  nor  cover  an  insurance 
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against  loss  or  damage  to  the  cargo,  iacorred  by  the  plaintiff  as 
a  common  carrier. 

n.  Neither  of  the  counts  of  the  declaration  avers  any  owner- 
ship in  the  plaintiff,  of  the  cargo,  or  shows  that  he  had  any  in- 
surable interest  therein,  except  so  far  as  the  risks  assumed  by 
him  as  a  common  carrier  are  insurable,  and  these  risks  are  not 
covered  by  the  policy. 

IIL  If  the  policy  shall  be  construed  to  insure  the  plaintiff 
against  loss  to  him  as  a  common  carrier  of  the  cai^o,  the  decla- 
ration does  not  disclose  sufficient  to  enable  the  court  to  say  that 
the  plaintiff  had  become  liable  to  the  shippers  of  the  cargo^  as  a 
common  carrier. 

lY.  Neither  of  the  counts  of  the  declaration  sufficiently  alleges 
or  shows  the  amount  or  particulars  of  any  liability  incuned  by 
the  plaintiff  as  a  common  carrier,  or  any  proofs  of  his  actual 
loss  furnished  to  the  defendants,  sixty  days  prior  to  the  com- 
mencement of  this  action. 

Y.  The  declaration  ought  to  have  set  forth  the  nature  of  the 
cargo,  so  far  as  to  enable  the  court  to  see  that  it  was  within  the 
terms  of  the  policy ;  the  true  and  actual  value  thereof  at  the 
time  the  loss  is  alleged  to  have  happened ;  the  particular  inter- 
est of  the  plaintiff  in  the  cargo ;  and  that  proof  of  the  loss  sus- 
tained by  the  plaintiff  was  made  sixty  days  prior  to  the  com- 
mencement of  this  suit. 

Bv  THB  Court.  Sandfordi  J. — ^The  principal  question 
raised  by  the  demurrer,  is  whether  the  plaintiff,  who  insured  the 
cargo  of  a  canal  boat,  can  recover  upon  proof  of  interest  as  a 
common  carrier.  It  was  decided  by  the  King's  Bench  in  04i^ 
ley  V.  Cohen^  (3  B.  &  Ad.  478,)  that  the  interest  of  a  carrier  in 
goods  carried  by  him,  was  covered  by  a  policy  insuring  goods 
in  canal  navigation  boats,  without  any  other  description  of  the 
particular  interest  intended  to  be  covered.  The  insurance 
was  on  "  goods  as  interest  might  appear ^^  but  the  case  did  not 
turn  upon  this  clause.  It  was  placed  on  the  broad  ground,  diat 
the  subject  matter  of  the  insurance  is  to  be  properly  described, 
but  the  nature  of  the  interest  need  not  be  specially  set  oat  m  the 
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policy ;  that  being  a  matter  which  bears  only  on  the  amount  of 
damageis. 

The  principle  of  this  case  is  adopted  by  Mr.  Phillips,  in  his 
Treatise  on  Insarance,  (1  Phill.  Ins.  173;)  and  an  analogous 
principle  had  been  applied  in  this  court,  four  years  previous  to 
Crwdey  y:  Cohen^  to  an  insurance  effected  by  a  commission 
merchant,  on  goods  in  his  possession  for  sale.  (Z>e  Forest  r. 
Hie  Fulton  Fire  Insurance  Company^  1  Hall's  R.  84.)  The 
very  elaborate  judgments  given  in  that  case,  render  it  unneces- 
sary for  us  to  enlarge  upon  the  reasons  for  permitting  the  as- 
«  sured  to  recover  the  value  of  his  special  interest  on  an  insu-  - 
ranee  of  the  entire  subject  matter.  The  chief  justice  in  his  il- 
lustrations, (p  110,)  puts  the  precise  case  before  us,  g{  a  common 
carrier,  insuring  the  goods  entrusted  to  him. 

The  objections  made  to  this  doctrine,  will  be  briefly  noticed, 

1.  That  the  carrier  has  not  a  proprietary  interest  in  the  cargo. 
This  is  equally  applicable  to  a  factor  who  has  not  made  advan- 
ces, so  far  as  it  is  founded  in  law. 

3.  The  policy,  it  is  said,  contemplates  an  abandonment; 
whereas  the  carrier  has  no  interest  to  abandon ;  the  only  con- 
sequence of  this  is,  that  there  can  be  no  constructive  total  loss, 
and  it  is  therefore  in  favor  of  the  assurer. 

3.  The  policy  also  contemplates  the  benefit  of  salvage  and  of 
substitution,  neither  of  which  can  be  had  in  respect  of  the  in- 
terest of  a  carrier.  As  to  the  salvage,  it  is  evident,  that  where 
die  recovery  can  only  be  for  actual  loss,  the  assurer  will  have 
ih6  full  benefit  of  all  salvage,  in  the  diminished  amount  of  such 
loss.  And  as  to  the  substitution,  none  arises  in  consequence  of 
the  very  restricted  extent  of  the  risks  assumed.  This  leads  us 
to  speak  in  connection,  of  the  fourth  and  fifth  objections,  which 
axe,  that  many  of  the  risks  insured  against  are  inapplicable  to 
the  interest  of  carriers,  such  as  the  perils  of  the  river  and  canal 
navigation  ;  and  that  the  risks  excepted,  are  the  identical  risks 
Ibr  which  the  carrier  is  liable  to  the  owner,  such  as  theft,  rob- 
bery, barratry,  undue  lading,  and  want  of  ordinary  care  and 
skill  in  the  navigation. 

Both  of  these  positions  showhow  exceedingly  restricted  was  the 
liability  which  the  assurers  assumed  in  favor  of  the  carrier.    In- 
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deed,  their  counsel  stated  that  the  only  risk  they  incurred,  was  that 
of  fire.  All  these  stipulations  form  a  part  of  the  policy ;  bat 
we  are  to  bear  in  mind  that  a  single  printed  form  of  the  policy, 
is  in  practice,  applied  to  all  cases  fiilling  within  one  class,  as 
ibr  example,  to  all  insurances  on  cargo ;  and  the  uniform  course 
is  to  construe  them  liberally,  in  respect  of  the  actual  interest 
and  subject  matter  insured.  If  it  were  shown  that  the  omission 
to  describe  the  true  interest  of  the  applicant,  led  to  the  assump- 
tion of  risks  beyond  those  incurred  by  a  simple  description  of 
the  subject  matter ;  it  might  possibly  furnish  a  good  defence,  as 
being  a  misrepresentation  or  concealment.  But  there  is  hardly 
a  conceivable  case,  in  which  an  insurance  of  the  particuiar, 
special,  or  qualified  interest  in  goods,  will  subject  the  assurer  to 
a  greater  hazard,  than  he  would  incur,  by  insuring  the  same 
goods  for  the  absolute  owner.  There  is  no  possible  ground  for 
believing  that  a  greater  risk  was  incurred  in  the  instance  before 
us ;  and  we  have  no  doubt  that  the  plaintiff''s  loss  was  covered 
by  the  policy. 

The  averment  of  the  plaintiflTs  interest  is  sufficient  In  the 
second  count,  it  is  more  specific  than  was  requisite  by  the  com*' 
mon  law  niles  of  pleading. 

The  liability  incurred,  is  also  sufficiently  set  forth.  A  loss  by 
fire  through  misfortune,  falls  upon  the  carrier.  ( Oould  v.  JX2^ 
2  Hill,  623.)  The  counts  state  that  an  amount  of  goods  ez^ 
ceeding  that  mentioned  in  the  policy,  was  entrusted  to  the  plain* 
tiff  as  carrier,  and  was  consumed  by  fire,  and  that  he  thereby 
became  liable  to  pay  to  the  respective  owners,  a  greater  sum 
than  that  insured.  It  was  not  necessary  to  aver  actual  pay- 
ment by  the  plaintiff  to  the  owners.  And  we  think,  considering 
the  dates  and  circumstances,  the  averment  made  suffices  for  the 
actual  value  of  the  goods  when  destroyed ;  if  indeed,  any  aver* 
ment  beyond  the  carrier's  liability  to  pay  five  thousand  dollais 
for  them,  was  necessary. 

The  presenting  the  preliminary  prooft  is  stated  in  the  two 
first  counts.  The  proofs  were  those  adapted  to  the  interest  of 
the  assured.  The  third  count  is  defective  in  omitting  the  alle- 
gation as  to  the  preliminary  proofs. 

It  was  also  objected  to  the  third  count,  that  it  contained  no 
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ayerment  of  interest  In  fact,  it  contains  the  usual  general  aver* 
ment  of  interest,  instead  of  the  statement  of  the  particular 
interest  disclosed  in  the  other  counts.  In  this  respect,  the  count 
is  good.  Wliether  it  can  be  supported  by  evidence  of  the  spe- 
cial interest  as  common  carrier,  we  need  not  determine.  (See 
Qranger  v.  Howard  Insurance  Company^  6  Wend.  202.) 

The  plaintiff  is  entitled  to  judgment  on  the  demurrers  to  the 
first  two  counts,  and  the  defendants  are  entitled  to  judgment  on 
the  demurrer  to  the  third  count  of  the  declaration.  The  de- 
fendants may  plead  to  the  two  former,  and  the  plaintiff  may 
amend  the  latter,  within  twenty  days;  without  costs  to  either 
party. 


Webb  v.  The  National  Fire  Insurance  Company. 

I^pitane  of  loenet  partly  prepared,  for  YeMela  which  the  ina nred  waa  bailding, 
were  held  to  be  withm  hia  policy, "  on  hia  atock  of  ahip  timber,  including  locnat, 
Ac" 

Qn  the  conatniction  of  a  policy  of  inaorance  againat  fibre,  efieeted  on  a  ehip  bnUd- 
er'a  aiock  of  ehip  timber,  «  contained  in  the  yard  bounded  by"  three  apecified 
atreeta  and  the  river,  (fai  the  city  of  New  York,)  proof  waa  received  to  the  ef- 
fect that  it  waa  nanal  for  the  owneia  of  ahip  yarda  in  that  city,  to  keep  their 
atock  of  timber  on  the  aide  walks,  and  in  the  atreeta  in  the  vicinity  of  their 
yarda,  aa  much  ao  aa  within  the  yarda.  Some  of  the  timber  of  the  insured,  lay 
aeroaa  the  «de  walka,  partly  in  the  street,  and  partly  on  the  land  of  the  msnred, 
which  waa  only  partially  fenced.  lf«ld,  that  the  evidence  waa  properly  received, 
to  ahow  what  waa  the  meaning  of  the  terma  "  atock  of  ahip  timber  in  a  ahip 
yard,"  aa  need  by  the  partiea  in  the  policy,  and  to  define  the  term,  yard  of  a 
ahip  boilder.  And  there  being  no  contradictory  teatimony,  Aclil,  that  the  inanred 
waa  entitled  to  recover  for  the  Iom  of  hia  timber,  aitnated  m  the  atreeta  adjacent 
to  hia  land. 

(Before  Oabuet,  Cb.  X,  and  Vai^dbkpobl  and  SANDroan,  J.  J.) 
May,  1849. 

Assumpsit  on  a  policy  of  insurance,  tried  before  Sandfobd, 
J.  in  February  term,  1849.    The  policy  was  dated  August  20th, 
YoL-  n.  63 
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1847,  and  thereby  the  defendants  insured  the  plaintiff  for  oae 
year,  "  against  loss  or  damage  by  fire,  to  the  amount  of;"  (heie 
followed  the  written  portion  of  the  policy,  which  was  in  tbe 
original,  thus  expressed  and  arranged,  viz.) 

<'  Six  thousand,  three  hundred  dollars,  viz. 
''  $3500  on  his  stock  of  ship  timber,  including  planks,  futtocks, 
knees,  locust,  standards,  and  stageings. 

300  on  his  moulds  and  patterns. 

500  on  tree  nails. 

600  on  blocks,  falls,  clamps,  screws,  augers  and  tools,  con- 
tained in  the  yard  and  buildings  therein,  bounded  by 
Sixth  and  Seventh  streets,  and  Lewis  street,  and  East 
river. 

500  on  his  two  story  frame  building,  known  as  his  office, 
situate  in  said  yard. 

500  on  his  draughts,  books,  papers,  moulds  and  models, 
contained  in  said  office. 

500  on  his  stock  of  iron  and  tools,  contained  in  the  black- 
smith's shop,  situate  No.  302  Lewis  street. 


$6300  one  year,  a  1^  p.  c.         -         -        -         -       $94  50 

It  was  admitted  on  the  trial,  that  a  fire  occurred  on  the  8th 
of  April,  1848,  by  which  the  property  alleged  to  have  been  cov- 
ered by  the  policy,  was  damaged ;  and  that  on  the  company 
being  notified,  the  parties  appointed  Joseph  Bishop  and  William 
Mackay,  to  appraise  such  damage.  The  appraisements  made 
by  them  as  after  mentioned,  were  delivered  to  the  company, 
and  were  received  by  the  latter  as  preliminary  proofe,  and  also 
as  evidence  of  the  loss  occasioned  by  the  fire. 

The  first  appraisement  was  produced  and  read  to  the  jury,  in 
these  words,  viz. 

"  We  estimate  the  damage  by  fire  which  occurred  on  the  night 
of  the  8th  inst,  to  the  property  of  Mr.  Wm.  H.  Webb,  at  his 
ship  yard,  situated  at  the  corner  of  Lewis  and  Seventh  streets, 
as  follows : 
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On  timber  lying  in  Seventh  and  Lewis  streets,  adjoin- 
ing the  buildings,  at $1160  00 

"  timber  and  plank  lying  in  the  yard,         -       -  1210  00 

"  moulds  and  patterns, 300  00 

"  treenails, 600  00 

"  blocks,  falls,  tools,  <fcc., 600  00 

"  draughts,  books,  papers,  models,  &c.,  contained  in 

the  office, 600  00 

$4170  00 
Joseph  Bishop, 
'   William  Mackay. 
New  York,  April  Uth,  1848." 

Mr.  Bishop,  as  a  witness  for  the  plaintiff,  testified : 
"  We  were  requested  by  the  parties,  or  by  one  of  them,  I  can- 
not say  which,  to  make  a  separate  estimate  of  the  plank  and 
timber  that  was  prepared  for  the  two  steamships  then  building 
by  Mr.  Webb,  for  Howland  &  Aspinwall,  we  accordingly 
made  an  appraisement  of  this  portion  of  the  damaged  property. 
This  is  the  original." 

It  was  then  read  to  the  jury  as  follows  : 

"  We  estimate  the  damage  by  fire  to  the  timber,  &>c.,  prepared 

for  the  vessels  now  building  in  the  yard  of  Wm.  H.  Webb,  at 

six  hundred  and  fifty  dollars. 

(Signed  as  before.) 

New  York,  April  12th,  1848." 

The  witness  further  testified  : 

"  It  was  also  requested  to  appraise  the  damage  to  six  capstans 
that  were  in  Mr.  Webb's  building  in  his  yard.  These  capstans 
Tvere  partly  made,  and  Mr.  Mackay  and  myself  appraised  them 
ui  $215." 

This  last  appraisement  was  then  read  in  evidence  as  follows : 
^'la  addition  to  the  estimate  furnished  11th  inst.,  there  was 
in  the  building  six  capstans  partly  finished,  valued  at  two  hun- 
dred and  fifteen  dollars. 

(Signed  as  before.) 
New  York,  April  12th,  1848." 
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The  witness  further  testified,  that  ship  builders  have  bem  ia 
the  practice  of  having  their  stock  of  timber  in  the  street  in  the 
vicinity  of  the  ship  yards,  as  much  so  as  in  the  yard.  Such 
has  always  been  the  practice  since  the  witness  has  known  any- 
thing of  ship  buUding  in  this  city,  and  that  has  been  for  abont 
twenty-five  years. 

This  evidence  of  practice  was  objected  to  in  due  season  by 
the  counsel  for  the  defendants  as  incompetent.  The  objection 
was  overruled  by  the  court. 

The  witness  further  testified  :  Capstans  are  made  of  locust, 
sometimes  they  are  made  partly  of  mahogany,  but  the  capstans 
in  the  plaintifPs  yard  that  were  damaged  by  the  fire  were 
of  locust  The  stock  specified  in  our  appraisement  consisted  of 
what  was  wrought  and  prepared  by  the  workmen  as  timber  and 
stock ;  and  also  of  what  was  unworked.  It  was  usual  to  store 
or  keep  in  the  yard  and  on  the  street,  timber  and  plank  indis- 
criminately. We  keep  the  stock  just  where  it  is  most  convenient 
to  place  it ;  we  frequently  have  the  heaviest  of  the  timber  in 
the  street;  Mr.  Webb's  ship  yard  was  not  enclosed  byanyfenc^ 
or  enclosure.  It  had  been  enclosed  at  some  period,  but  was  not 
so  then. 

Ship  yards  are  not  usually  enclosed.  Mr.  Webb's  yard  at 
some  former  period  of  time  probably  bad  been  fenced  in,  because 
here  and  there  were  a  few  feet  of  old  fence  still  standing.  All 
of  the  timber  that  was  burned,  (and  which  is  in  dispute,)  was 
on  the  side  walks  adjoining  the  yard  on  Lewis  and  Sixth 
streets. 

William  Mackat,  on  the  part  of  the  plaintiff,  testified,  that 
he  was  one  of  the  firm  of  Westervelt  &  Mackay,  ship  builders 
of  this  city,  and  made  the  several  appraisements  with  Mr. 
Bishop:  that  he  has  been  engaged  in  the  business  of  ship 
building  for  some  twenty-five  years  past,  and  is  acquainted 
with  the  course  of  business  in  this  city.  It  is  the  practice  of 
ship  builders  to  keep  their  stock  in  their  yards,  and  on  the  side 
walks,  and  in  the  street  in  tke  vicinity.  Such  has  been  the 
practice  as  long  as  the  witness  can  remember. 

(This  evidence  of  practice  was  objected  to  as  before.) 

Being  cross-examined,  he  testified :  the  timbers^  the  damage 
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to  which  is  valued  at  $1160,  lay  on  the  side  walk  m  seventh  street, 
and  the  ends  of  some  of  the  timber  laid  in  the  yard  and  some 
projected  over  the  side  walk,  part  prcjecced  inside  and  part  out- 
nde  of  the  fence,  (was  partly  in  the  yard.)  Cannot  now  say 
what  proportion  of  it  did  project  in  the  yard.  There  was  no 
fence;  the  timber  that  projected  and  which  was  on  the  side 
walk,  did  not  form  a  fence  or  enclosure.  It  was  part  of  the 
plaintiff 's  stock.  The  yard  was  not  enclosed ;  there  might 
have  been  a  few  boards  nailed  to  posts  here  and  there  at  inter- 
vals. 

William  E.  Kbllogo,  the  secretary  of  the  company,  on  the 
part  of  the  defendants,  testified,  that  Mr.  Webb  and  the  president 
of  the  company,  adjusted  the  loss  on  the  otBce  which  was  burnt 
at  $400.  That  Webb  signed  a  paper  indorsed  by  the  witness  on 
the  first  appraisement,  in  these  words,  viz. : 

''  I  hereby  limit  the  loss  under  my  policy  for  lumber  in  the 
yard,  to  five  hundred  and  sixty  dollars,  having  received  from 
another  source  the  difference  between  that  amount  and  the 
twelve  hundred  and  ten  dollars  claimed  as  loss  for  lumber  in 
the  yard  as  per  the  within  appraisement. 

New  York,  May  18th,  iSdS.** 

That  witness  was  present  at  ihe  conversation  between  Mr. 
Webb  and  the  president  respecting  this  deduction  of  $660.  Mr. 
Webb  stated,  diat  Rowland  d&  Aspinwall  had  received  pay* 
ment  firom  one  of  the  Fiie  Insurance  Companies  damage  claim- 
ed by  them  upon  policies  upou  their  two  steam-ships  which  was 
then  building  for  them,  and  that  they  had  given  to  him  a 
part  of  the  amount  so  received  by  them ;  and  he  stated  that  the 
money  so  received  firom  another  source,  and  witness  believed  it 
was  under  or  firom  Rowland  &  Aspinwall,  had  been  to  cover 
part  of  the  items  composing  the  sum  of  $1210.  That  of  the 
damage  of  stock  in  the  yard  amounting  to  $1210,  he  had  re- 
ceived  $650  firom  Rowland  dp  Aspinwall,  and  that  he  would 
only  claim  for  the  balance  of  that  item,  viz.,  $660.  He  with- 
drew his  claims  for  the  six  capstans  contained  in  that  schedule. 
The  only  subject  of  dispute  was  the  timber  in  the  street ;  the 
other  matters  were  all  settled. 
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Being  cn>ss-examined,  the  witness  says :  My  impression  was 
that  Mr.  Webb  had  procured  payment  for  the  damage  to  the  six 
capstans  from  Howland  Sc  Aspinwall,  or  the  parties  for  whom 
he  was  building  the  steamers.  I  understood  that  the  claim  for 
the  capstans  was  included  in  the  $660,  and  that  it  was  with- 
drawn by  Mr.  Webb.  The  president  agreed  to  pay  him  for  all 
his  claim  except  the  lumber  in  the  street. 

Being  shown  the  endorsement  upon  the  appraisement  by 
which  the  plaintiff  limited  his  claim  to  $560  he  says :  My  re* 
collection  is  that  the  six  capstans  were  included  in  the  amount 
therein  referred  to  as  having  been  received  from  another  source. 
I  so  understood  it,  and  that  it  was  a  part  of  the  $650,  withdrawn 
from  the  claim  of  $1210. 

Thomas  W.  Thorn,  the  president  of  the  company,  testified, 
on  the  part  of  the  defendants,  that  Mr.  Webb  and  he  agreed 
upon  the  appraisers.  After  the  appraisements  were  handed  to 
witness,  be  had  another  conversation  with  Mr.  Webb,  who  in 
the  course  of  it  said  he  had  received  from  Howland  &  Aspin- 
wall  a  sum  of  money  on  account  of  the  damage  to  their  two 
steamers.  Witness  cannot  say  what  the  amount  was,  but  it 
strikes  him  it  was  over  $2000  from  them.  The  result  of  the 
conversation  was,  that  he  agreed  to  deduct  from  the  claim  of 
$1210,  the  sum  of  $650.  Witness  understood  he  had  received 
his  pay  from  H.  &  A.  for  the  capstans  and  all  the  manufactured 
timber  for  those  ships.  He  limited  his  claim  for  the  balance  to 
$660.  He  gave  up  the  claim  for  the  capstans.  The  only 
thing  about  which  we  differed  was  the  timber  on  the  street 
He  understood  that  the  $660  covered  all  the  work  upon  timber 
or  lumber  for  the  ships  then  building  for  H.  dz^  A.  After  they 
had  adjusted  the  other  claims,  witness  told  Webb  that  he  would 
not  pay  him  for  the  timber  on  the  side  walks  in  the  street. 
Witness  offered  to  pay  Webb  the  sum  of  $2760,  viz.  for  timber 
in  the  yard,  $560 ;  moulds  and  patterns,  $300 ;  treenails,  $500 ; 
blocks,  falls  and  tools,  $500 ;  office,  $400 ;  on  his  draughts, 
&c.,  $500. 

It  was  then  shown  that  the  defendants  tendered  to  the  plain- 
tiff the  $2760,  with  interest,  and  the  costs  of  suit,  in  September, 
1848 ;  and  the  plaintiff  received  the  same  on  account. 
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Joseph  Bishop,  being  re-called  by  the  plaintiff,  testified  (the 
counsel  for  the  defendant  objecting,  and  the  objection  being 
overruled,)  that  he  and  Mackay  made  a  separate  estimate  of  the 
various  items  of  the  damage  forming  the  sum  of  $650,  included 
in  the  $1210.  He  identified  a  paper  shown  to  him  as  the  ori- 
ginal, made  by  him  and  Mackay  at  the  time,  and  it  was  read 
to  the  jury  as  follows : 

Deck  plank,  .... 

Labor,  .  ...  • 

Beams,  •  .  .  .  • 

Labor,  •  •  •  • 

Rudder,  .  •  .  •  . 

Labor,  •  •  .  . 

Windlass,  ..... 
Labor,  •  •  .  . 

That  Webb  was  then  building  the  steam  ships  Panama  and 
California,  at  the  foot  of  Sixth  and  Seventh  streets,  for  How- 
land  &,  Aspinwall,  and  was  also  building  the  steam  ship  Che- 
Ibkee,  at  the  foot  of  Third  street. 

The  court  charged  the  jury  that  the  principal  question  be- 
tween the  parties  was  whether  the  damage  to  the  stock  lying 
outside  of  the  yard,  and  amounting  to  $1160,  was  covered  by 
the  policy,  and  for  the  purpose  of  the  trial,  the  court  instructed 
them  that  the  policy  did  extend  to  and  cover  the  damage  to 
such  stock. 

The  other  question  iu  dispute  relates  to  the  damage  to  the 
six  capstans.  The  defendants  insist  that  the  capstans  are  not 
covered  by  the  policy,  and  if  they  be,  that  the  damage  thereto 
was  included  in  the  sums  received  by  Mr.  Webb  from  other 
sources.  The  court  instructed  the  jury  that  the  policy  did  ex- 
tend to  and  protect  the  capstans,  and  submitted  to  the  jury  the 
questions  of  fact,  whether  the  damage  to  the  capstans  had  been 
made  good  to  the  plaintiffs  as  insisted  by  the  defendants.  He 
directed  the  jury  in  case  they  found  the  question  in  favor  of 
the  plaintiff  to  find  a  verdict  for  the  sum  of  $1600,  otherwise 
to  find  a  verdict  for  the  sum  of  $1250.  (The  counsel  on  both 
sides  having  agreed  to  adjust  the  precise  amount  of  the  claim 
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after  the  construction  of  the  policy  had  been  aetiled  by  the 
court)  The  court  further,  at  the  request  of  the  defendanti's 
counsel,  charged  the  jury  that  i^  on  the  eyidence,  they  belieyed 
the  plaintiflf  withdrew  his  claim  for  the  capstans,  having  receiT- 
ed  the  value  thereof  under  the  policies  effected  by  the  own^a 
of  the  vessels,  though  they  were  not  included  in  the  items 
making  up  the  amount  of  ^650,  the  plaintiff  was  not  entitled 
to  reassert  his  claim  or  to  recover  for  Uiem. 
The  jury  found  a  verdict  for  the  plaintiff  for  ^1500  dama- 

The  defendants  moved  for  a  new  trial. 

/.  H.  Le$  and  J.  R.  Whitings  for  the  defendants. 

F.  B.  Cutting^  for  the  plaintiff. 

By  the  Court.  Oaklbt,  Ch.  J. — ^AU  the  claims  arising 
firom  this  loss,  were  amicably  settled  between  the  parties,  except 
the  plaintiff's  claim  for  the  capstans  and  for  the  timber  situated 
on  the  side  walks  adjacent  to  the  premises  called  the  ship  yai^ 
At  the  trial,  the  inquiry  as  to  the  capstans  was  two-foUL ;  first, 
whether  they  were  within  the  policy ;  and  second,  whether  die 
plaintiff  had  been  paid  his  loss  in  that  respect  by  the  ownera  of 
the  ships  which  he  was  building,  and  for  which  the  capstans 
were  preparing.  The  judge  held  at  the  trial,  that  they  were 
within  the  terms  of  the  policy,  as  timber  in  process  of  being 
wrought  into  vessels ;  and  this  was  undoubtedly  comet  The 
question  as  to  the  plaintiff's  having  received  his  loss  upon  the 
capstans  from  another  source,  was  submitted  to  the  jury,  who 
were  instructed,  in  accordance  with  the  defendant^  request, 
that  if  he  had  so  received  it,  he  could  not  recover  it  firom  thenu 
The  jury  found  that  the  plaintiff  had  not  received  this  portion 
of  his  loss  from  any  quarter,  and  we  see  no  reason  to  interfere 
with  their  conclusion. 

'  The  main  question  in  the  case,  arises  on  the  other  part  of  the 
claim,  and  is,  whether  the  timber  on  the  side  walks  was  within 
the  stock  insured  by  the  policy.  The  defendants  contend  that 
the  risk  is  confined  expressly  to  timber  in  the  yard  as  bounded 
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by  Sixth  and  Seventh  streets,  Lewis  street,  and  the  East  river ; 
and  that  the  court  is  to  consider  the  sides  of  the  streets  and  the 
margin  of  the  river,  as  having  been  deemed  the  boundaries  of 
the  yard,  as  if  the  words  to  be  construed  were  foimd  in  a  con- 
veyance of  land. 

The  plaintiff's  premises  were  an  unfenced  yard*  Some  fence 
remained  along  portions  of  the  yard  adjacent  to  the  street,  while 
along  other  portions  there  was  none.  The  plaintifT  offered  to 
prove,  and  did  prove,  that  it  was  usual  for  the  owners  of  ship 
yards  in  this  city,  to  keep  their  stock  of  timber  on  the  side 
walks  and  in  the  streets  in  the  vicinity  of  their  yards,  as  much 
so  as  within  the  yards.  It  further  appeared  that  the  ends  of 
some  of  the  sticks  of  timber,  embraced  in  the  appraisal  as  tim- 
ber outside  of  the  plaintiff's  inclosure,  in  fact  projected  into  the 
inclosure,  and  across  the  line  where  the  fence  had  formerly 
been.  This  testimony  was  objected  to  by  the  defendantSi  but 
it  was  received  by  the  judge,  and  it  was  properly  admitted. 
The  object  of  the  evidence  of  usage,  (as  it  is  called,)  in  these 
cases,  is  to  ascertain  what  is  the  meaning  of  the  language  used 
by  the  parties  in  their  contract ;  whether  by  the  words  "  stock 
of  ship  timber  in  a  ship  yard,"  was  meant  a  yard  bounded  by 
lines  exactly  defined,  and  limited  by  streets  or  other  lineal 
land-marks,  or  a  yard  as  it  was  in  fact  used  by  ship  builders  in 
conducting  their  business. 

There  was  no  good  objection  to  the  evidence  offered  on  this 
point ;  and  it  being  uncontradicted,  it  was  sufficient  to  establish 
the  usage,  and  to  prove  that  a  ship  yard  embraces  the  ground 
adjoining  the  inclosure,  so  far  as  it  is  used  for  keeping  the  stock 
of  ship  timber  there  provided  for  use. 

There  is  another  point  of  difficulty  to  the  defendants,  if  the 
usage  were  excluded  :  viz.,  whether  the  insurance  is  at  all  con- 
fined to  stock  in  the  plaintiff's  yard.    On  reading  the  policy,  it 
-virill  be  perceived  that  there  is  no  such  limitation  in  the  clause 
relating  to  the  stock  of  ship  timber,  &c.,  on   which   $3500 
-were  underwritten  ;  and  three  new  lines,  with  as  many  distinct 
sijl>jects  of  insurance,  intervene  before  the  yard  is  mentioned. 
It  is  a  serious  question  whether  the  yard,  as  thus  mentioned, 
applies  at  all  to  the  first  subject  insured,  and  if  it  were  neces- 
VoL.  11.  64 
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sary  to  decide  the  point,  we  should  be  inclined  to  hold  that  it 
does  not  We  are  satisfied,  however,  that  the  verdict  should  be 
maintained  on  the  other  ground,  and  the  motion  for  a  new  trial 
must  be  denied. 


Gilbert  and  others  v,  Havemeyer  and  others* 

The  same  v,  Evans. 

The  ftatate  relative  to  opening  gtreeti  in  the  city  of  New  York,  eonfen  upon  the 
eommiaeionen  of  estimate  and  asseaBment,  the  power  to  aasesB  an  oeemfnt  of 
lands  honefited  by  the  improvement 

fiXk  ocoapant  is  a  perMn  "  inUre^itd^*  in  the  lands  which  he  pooMases,  within  ths 
meaning  of  the  statnte. 

Where  commissioners  of  estimate  and  assessment  described  minutely  a  poroal  of 
land  assessed  for  benefit,  and  stated  that  it  was  owned  by  A.,  and  was  occapied 
by  6.,  P.  and  T.,  and  they  assessed  upon  it  the  sum  of  $123 ;  HtU^  that  this 
was  a  sufficient  assessment  not  only  of  the  lot,  bnt  of  A.  as  owner,  and  of  G. 
P.  and  T.  as  occupants  or  parties  interested. 

Htld  aUo  that  it  was  to  be  presumed,  from  their  assessing  the  owner  and  occnpsnt 
jointly,  for  the  entire  sum,  that  the  commissionen  did  not  folly  know  the  rcqiee- 
ti?e  estates  and  interests  of  the  parties. 

An  assessment,  on  being  confirmed,  becomes  a  lien  npon  the  lot  assessed,  and  the 
owner  and  occupant,  and  each  of  them,  becomes  liable  to  pay  the  same.  If  k 
is  not  paid,  on  demand,  the  corporation  may  collect  it  by  a  warrant  against  kha 
goods  of  the  ownitr  or  occupant. 

The  statute  authorizes  the  corporation  to  appoint  a  collector,  with  power  to  lory 
an  assessment  upon  the  goods  of  the  person  assessed. 

A  warrant  is  not  void  because  it  directs  the  assessment  to  be  collected  of  penona 
who  may  be  occupying  the  premises,  as  well  as  of  those  aaseaaed  by  name.  U 
cannot  be  levied  upon  the  goods  of  occupants  who  have  not  been  ismmril  by 
name  ;  but  the  insertion  of  such  a  direction  in  the  warrant  will  not  prejodice 
those  against  whom  it  is  properly  issued. 

A  warrant  which  omits  to  state  the  names  of  the  persons  assessed,  is  fatally  de« 
fective. 

A  warrant,  issued  for  the  collection  of  an  assessment,  should  state  when  the 
ment  was  confirmed  by  the  supreme  court ;  the  names  of  the  persons 
both  owners  and  occupants,  who  have  neglected  to  make  payment ;  the  amouBt 
of  the  iissuHiuent ;  and  should  describe  the  premises  assessed.     These  partica- 
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Ian,  if  not  contained  in  the  wanmnt  itaelf,  ahould  be  inaeited  in  the  aohednie 

forminsr  a  part  of  it- 
The  warrant  shonid  contain  all  the  facts  neceaeary  to  ahow  that  the  perMn  upon 

whoae  goods  it  is  levied  is  liable  to  pay  the  sum  claimed  from  him. 
(Before  OAKLiy,  Ch.  J.,  and  VANDBnroBi.  and  Sandtoed,  J.  J.) 
March  38 ;  May  19, 1849. 

The  first  of  the  above  suits  was  an  action  brought  by  the 
plaintiffs  against  the  defendants,  who  were  commissioners  of 
estimate  and  assessments,  in  the  matter  of  widening  and  open- 
ing William  street,  to  recover  damages  for  an  alleged  illegal  levy 
upon  and  sale  of  their  property.  The  second  suit  was  brought 
against  Evans  the  collector,  who  executed  the  warrant  issued 
by  the  commissioners  for  the  collection  of  the  assessment 

The  action  was  commenced  under  the  code,  aad  the  plead- 
ings consisted  of  a  complaint,  answer  and  reply.  The  causes 
were  heard  upon  the  pleadings.  The  facts  are  as  follows :  The 
plaintiffs  were  the  occupants  of  certain  premises  in  John  street, 
in  the  city  of  New  York,  which  had  been  assessed  by  the  de- 
fendants for  the  benefit  and  advantage  of  the  widening  and 
opening  of  William  street,  to  the  amount  of  $123.  The  reports 
of  the  commissioners  of  estimate  and  assessments  contained  a 
description  of  the  premises  in  question,  together  with  an  allega- 
tion that  the  same  were  owned  by  Isaac  Adriance,  and  were 
occupied  by  the  plaintiffs,  and  had  been  assessed  for  benefit  and 
advantage.  The  report  of  the  commissioners  was  confirmed  by 
the  supreme  court.  May  14th,  1847. 

The  assessment  remaining  unpaid,  on  the  16th  of  August, 
1848,  the  defendants  in  the  first  suit  issued  their  warrant  to  the 
defendant  Evans,  the  collector  appointed  for  that  purpose  by  the 
corporation,  which  warrant  was  signed  and  sealed  by  them,  and 
was  as  follows: 

"  By  William  F.  Havemeyer,  Esq.,  Mayor,  0.  Crolius,  Mor- 
ns Franklin,  Theo.  R.  De  Forest  and  Edward  Fitzgerald,  Esq., 
aldermen  of  the  city  of  New  York,  to  Lemuel  G.  Evans  of  the 
fifth  ward  of  said  city.  You  are  hereby  commanded  and  re- 
quired to  demand  and  receive  from  the  several  persons  named 
in  the  annexed  list  of  return,  or  who  may  occupy  the  premises 
the  sums  of  money  set  opposite  their  names,  being  the  money 


n 


«08  CASES  IN  THE  SUPERIOR  COURT. 


Gilbert  v.  Havemeyer. 


assessed  to  them  for  widening  and  extending  William  street, 
which  sum  they  have  hitherto  neglected  or  refused  to  pay,  to- 
gether with  the  interest  and  expenses  thereon,  and  upon  De- 
lect or  refusal  of  payment,  you  are  hereby  authorised  and  re- 
quired to  levy  the  said  sums  of  money,  with  such  interest  and 
expenses,  by  distress  and  sale  of  the  goods  and  chattels  of  the 
persons  so  assessed  and  named  in  said  annexed  list,  or  those 
who  may  occupy  the  premises  and  neglecting  or  refusing  to  pay 
the  same,  returning  the  overplus  money  (if  any  there  should  be) 
after  deducting  the  sum  or  sums  so  assessed,  with  such  interest 
and  expenses  and  the  charges  of  distress  and  sale,  to  the  person 
so  assessed,  or  to  his  or  their  legal  representative.  Given  under 
our  hands  and  seals,  this  16th  day  of  August,  1848." 

Under  the  warrant  thus  issued,  on  the  4th  October,  1848,  the 
collector  levied  upon  the  merchandize  of  the  plaintiffs,  to  the 
amount  of  tl38  94,  and  took  possession  of  the  same,  which  was 
sold  for  the  assessment  in  question. 

JS.  Mm,  for  the  plaintiffs. 

A.  J.  WUlardy  for  the  defendants. 

By  thb  Court.  Sandford,  J. — It  is  contended,  that  the 
statute,  relative  to  opening  streets  in  this  city,  does  not  confer 
upon  the  commissioners  of  estimate  and  assessment,  the  power 
to  asses  an  occupant  of  lands  supposed  to  be  benefited  hy  the 
improvement ;  or  if  it  do,  then  that  the  assessment  cannot  be 
made  on  4K)th  the  owner  and  occupant. 

The  fiirst  position  is  maintained  on  the  omission  of  the  word 
« occupant,"  in  the  one  hundred  and  seventy-eighth  section, 
which  regulates  the  proceedings  of  the  commissioners ;  and  on 
the  argument  that  unless  they  be  lessees  for  long  terms,  occu- 
pants cannot  in  the  nature  of  things,  derive  much  benefit  fiom 
a  street  opening. 

The  argument  from  the  degree  of  benefit,  is  quite  as  strong, 
against  the  propriety  of  assessing  occupants  for  the  expextse  of 
constructing  sewers,  and  pitching  and  paving  streets  under  the 
one  hundred  and  seventy-fifth  section ;  and  against  the  second 
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assessmeDt  which  the  corporation,  by  section  one  hundred  and 
eighty-five,  may  make  on  opening  streets ;  (in  both  of  which 
they  are  named ;)  as  it  is  against  assessing  them  by  the  com- 
missioners of  estimate  and  assessment. 

On  examining  the  one  hundred  and  seventy-eighth  section 
with  much  care,  we  are  satisfied  that  the  piaintiflfs'  construction 
is  erroneous  in  both  of  the  positions  assumed.  The  assessment 
for  benefit,  is  to  be  made  upon  '<  the  owner  or  owners,  lessee  or 
lessees,  parties  and  persons  respectively,  who  may  be  interested 
in  or  entitled  unto  the  lands"  benefited  and  lying  within  the 
apparent  limits.  The  same  language,  substantially,  is  used  in 
respect  of  lands  of  which  a  part  is  taken  for  the  street,  and  the 
residue  is  benefited  more  than  the  value  of  such  part. 

The  section,  both  in  respect  of  assessments  for  benefit  and 
awards  for  damage,  includes  every  possible  interest  in  the  lands 
benefited,  and  in  those  taken  for  the  public  use.  An  occupant 
is  a  person  '*  interested  t»"  the  lands  which  he  possesses. 

In  every  case  where  the  respective  estates  and  interests  of  the 
owners  and  parties  interested  are  unknown  or  not  fully  known 
to  the  commissioners,  the  section  permits  them  to  assess  upon 
the  "owners  and  proprietors  generally  of  such  lands  and  parties 
interested  therein ;"  the  sum  to  be  allowed  and  paid  by  them  in 
respect  of  the  whole  estate  and  interest  of  all  persons  in  the  res- 
pective parcels  assessed,  without  specifying  the  estates  or  in- 
terests of  any  of  the  persons  so  assessed.  The  sum  is  to  be  as- 
sessed upon  the  owners  and  persons  interested ;  not  upon  either 
alone  to  the  exclusion  of  the  other. 

In  this  case,  the  commissioners  described  minutely  the  parcel 
assessed  for  benefit,  stated  that  it  was  owned  by  Isaac  Adriance, 
and  was  occupied  by  Gilbert,  Prentiss  and  Tuttle,  (the  present 
plaintifiis,)  and  they  assessed  upon  it  one  hundred  and  twenty- 
three  dollars. 

This  we  consider  a  su£Bcient  assessment  not  only  of  the  lot, 
but  of  Adriance  as  owner,  and  of  the  plaintifis  as  occupants  or 
parties  interested.  The  commissioners  were  public  officers,  and 
-we  are  bound  to  assume  firom  their  assessing  the  owner  and  oc- 
cupant jointly  for  the  entire  sum,  that  they  did  not  fully  know 
the  respective  estates  and  interests  of  the  parties. 
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The  assessment  was  therefore  valid,  and  on  being  confirmed, 
became  a  lien  upon  the  lot  assessed,  and  the  owner  and  occo- 
pant  and  each  of  them,  by  section  one  hundred  and  eigbty-sixt 
became  liable  to  pay  the  same.  If  it  were  not  paid  on  demand, 
the  corporation  could  collect  it  by  a  warrant  against  the  goods 
of  the  owner  or  occupant 

It  remains  to  consider  the  several  objections  made  to  the  war- 
rant, under  which  the  collector  seized  the  plaintifiis'  goods. 

1.  It  is  said  the  statute  does  hot  authorize  the  corporation  to 
appoint  any  person  collector,  with  authority  to  levy  the  assess- 
ment on  the  goods  of  the  party  assessed.  We  decided  that  there 
was  no  force  in  this  objection,  in  the  recent  case  of  Wetmore  y. 
Campbell^  which  arose  on  the  collection  of  a  sewer  assessment 
by  warrant.  The  same  point  was  decided  by  the  late  supreme 
t^ourt,  upon  a  statute  precisely  like  the  one  in  question.  (TVu^ 
iees  of  Rochester  v.  Sj/monds,  7  Wend.  392,  395.) 

2.  The  warrant,  it  is  said,  is  void,  because  it  directs  the  col- 
lection to  be  made  of  persons  who  may  be  occupying  the  prem- 
ises, as  well  as  of  those  assessed  by  name.  We  held  in  Wet- 
^nore  v.  Campbellj  that  the  warrant  could  not  be  levied  npon 
the  goods  of  occupants  who  had  not  been  assessed  by  name ; 
but  the  insertion  of  this  direction  in  the  warrant,  does  not  pre- 
judice those  against  whom  it  is  properly  issued.  As  to  all 
others,  the  officer  is  bound  to  disregard  it ;  and  if  disregarded, 
it  will  hurt  no  one.  If  it  were  obeyed  by  the  officer,  the  per- 
sons actually  assessed,  could  sustain  no  injury.  An  idea  was 
suggested,  on  the  argument,  that  the  warrant  directed  the  over- 
plus to  be  returned  to  one  person,  when  it  might  hare  been 
made  by  a  sale  of  the  goods  of  another ;  but  this  is  wholly  un 
founded.  The  collector  is  commanded  to  return  any  overplus, 
to  the  <<  persons  so  assessed,"  being  the  persons  upon  whom  he 
is  to  levy  the  assessment  If  he  levy  upon  the  occupant,  he 
must  return  the  overplus  to  him ;  and  payment  to  the  owner  as- 
tsessed,  would  not  discharge  the  collector. 

,  3.  It  is  insisted   that  the  warrant  is  void  on  its  face,  and 
does  not  protect  even  the  officer,  because  it  shows  no  jurisdiction 
t>r  authority  to  issue  it. 
This  is  clearly  erroneous.    The  statute  conferred  jurisdiction 
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upon  the  mayor  and  four  aldermen,  to  issue  such  a  warrant  as 
this,  for  an  unpaid  assessment  imposed  on  widening  a  street ; 
and  the  fact  that  there  was  such  an  assessment,  and  that  pay> 
ment  had  been  refused,  is  set  forth  in  the  warrant  {Savacool 
v.  BoiightoTiy  6  Wend.  170 ;  TVusiees  of  Rochester  v.  Symonds^ 
before  cited.)  It  shows*that  a  legal  and  valid  charge  has  been 
created,  and  by  what  tribunal  or  authority. 

4.  The  only  difficulty  of  a  serious  nature,  remains  to  be  con- 
sidered. The  warrant  does  not  set  forth  that  the  charge  was 
made  upon  or  against  the  plaintiffs.  So  far  as  the  warrant  is 
stated  in  the  pleadings,  it  contains  no  reference  to  the  premises 
assessed,  nor  does  it  state  what  persons  were  assessed.  In  the 
suit  against  the  collector,  it  is  expressly  alleged  that  the  plain- 
tiffs' names  were  not  mentioned  in  the  list  or  return  annexed  to 
the  warrant ;  so  that  there  is  no  room  for  inference,  by  connect- 
ing the  warrant  with  the  valid  assessment,  if  inference  could  be 
legitimately  resorted  to  in  its  support 

In  the  suit  against  th^  mayor  and  aldermen,  the  warrant  it- 
self is  set  forth,  containing  a  reference  to  a  list  annexed ;  but 
the  list  is  not  set  forth,  and  it  does  not  appear  that  the  plaintiffii 
were  named  in  the  list 

This  is  a  fatal  defect  in  the  warrant ;  and  although  it  is  un- 
fortunate that  the  plaintiffs  should  thus  recover  back  a  valid  as- 
sessment, which  they  were  liable  to  pay,  and  for  which  a  war- 
rant was  issuable ;  they  cannot  be  subjected  to  pay  it  by  a  pro^ 
cess  which  does  not  refer  to  them  either  by  name  or  by  a  suffi- 
cient description. 

Besides  the  matters  contained  in  the  warrant  set  forth  in  these 
pleadings,  it  should  state  when  the  assessment  was  confirmed 
by  the  supreme  court,  the  names  of  the  persons  assessed,  both 
owners  and  occupants,  who  have  neglected  to  make  payment, 
the  premises  assessed  (by  some  brief  but  intelligible  description^) 
and  the  amount  of  the  assessment  There  may  be  other  mat- 
ters necessary  to  be  stated,  to  which  our  attention  has  not  been 
directed.  Those  enumerated,  we  are  confident  ought  to  be  in- 
serted in  the  warrant  itself  or  in  the  schedule  forming  a  part  of 
it    The  warrant  should  contain  all  the  facts  necessary  to  shoW* 
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that  the  person  upon  whose  goods  it  was  levied^  is  liable  to  pay 
the  sum  claimed  from  him. 

Judgment  for  the  plaintiffs. 


Meakings  v.  Cromwell  and  others,  (a) 

Whore  a  teetator,  by  bii  will,  after  giriug  to  hie  wife  the  rents  of  certain  pnnuMf 
during  her  life,  de?iped  aa  followa :  "  after  her  death,  the  houae  and  lot,  the  cor- 
ner of  Amity  and  Greene  streets,  to  be  sold,  and  the  net  proceeds  equally  divided 
between  B.  H.  O.,  J.  H.  O.,  and  their  sister  C.  O.,  share  and  share  alike ;"  Aeltf, 
that  a  power  in  the  ezecntocs  to  sell  the  premises,  after  the  death  of  the  widow, 
was  to  be  implied. 

Held  also,  that  an  execution  of  such  power  by  one  of  sereral  ezecnton,  the  ethen 
not  having  qualified,  was  valid. 

Whenever  a  power  is  giren,  in  a  will,  to  sell  lands,  without  expressly  naming  a 
donee  of  the  power,  and  the  proceeds  of  the  sale  are  to  go  to  pay  debti  er  lega- 
ciee,  or  to  be  distributed,  the  power  vests  in  the  executors,  unlesi  a  cootiary  in- 
tent appears. 

Such  an  implication  is  much  strengthened  by  the  circumstance  that  two  of  the  per- 
sons who  are  the  objects  of  the  testator's  bounty,  and  who  are  beneficiallj  int«^ 
ested  in  the  execution  of  the  power,  are  named  as  executors 

The  nominal  consideration  of  one  dollar,  expressed  in  a  deed,  is  enough  to  suitaiD 
the  deed,  so  as  to  pass  the  legal  estate.  The  question  whether  soch  coaveyaaes 
was  fraudulent  in  fact,  cannot  be  raised  in  the  action  of  ejectment  to  try  die  !•• 
gal  title. 

(Before  Oaklet  Ch.  J.,  and  Vanderpoki.,  J.) 
May  19, 1849. 

Ejectment  for  a  lot  of  land  at  the  comer  of  Amity  and 
Greene  streets,  in  the  city  of  New  York.  The  cause  was  tried 
in  JunC)  1848,  before  Oakley,  Ch.  J.,  without  a  jury,  when  a 


(a)  Judge  SAMDroan  having  been  consulted  on  this  will,  before  he  came  to  the 
hnuhf  did  not  tit  in  this  ease. 


•  • 
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verdict  was  found  for  the  defendants.    The  facts  are  sufficient- 
ly stated  in  the  opinion  of  the  court. 

Knox  and  Maaon^  and  E.  Sandford^  for  the  plaintiff. 
C  T.  Cromwell  and  O.  L.  Isham^  for  the  defendants. 

By  the  Court.  Oaklet,  Ch.  J. — This  is  an  action  of  eject- 
ment, brought  by  Meakiogs  against  Cromwell  and  his  tenants, 
to  recover  possession  of  the  house  and  lot  at  the  comer  of  Amity 
and  Greene  streets,  in  this  city. 

Both  parties  claim  title  under  Benjamin  Hyde,  who  was  seised 
in  fee  of  the  premises,  in  1833,  and  being  so  seised,  made  a  will 
in  due  form  of  law,  to  pass  real  estate,  and  by  that  will,  after 
giving  to  his  wife  the  rents  of  the  premises  in  dispute  during 
her  life,  devised  as  follows :  "  after  her  death,  (of  his  wife,)  the 
house  and  lot  the  comer  of  Amity  and  Greene  streets,  to  be  sold, 
and  the  net  proceeds  equally  divided  between  Benjamin  Hyde 
Old,  Joshua  Hyde  Old,  and  their  sister,  Caroline  Old,  share  and 
share  alike."  These  were  the  nephews  and  niece  of  the  testa- 
tor. The  will  then  proceeded  to  appoint  Jane  Parks  Mea- 
kings,  Benjamin  H.  Meakings,  Joshua  Hyde  Old,  and  Benjamin 
Hyde  Old,  his  executors  and  executrix.  At  the  time  of  making 
the  will,  these  nephews  and  his  niece  were  aliens  ;  the  nephews 
residing  in  this  country,  with  the  testator,  and  Caroline  residing 
in  England,  where  she  has  always  lived,  and  now  resides.  Af- 
ter making  the  will,  and  prior  to  the  death  of  the  testator,  Ben- 
amin  Hyde  Old,  one  of  the  nephews,  died.  The  testator  died 
in  1835,  leaving  his  will  unrevoked,  the  nephew  and  niece  being 
still  aliens. 

Letters  testamentary  were  granted  on  the  will,  to  Jane  Parker 
Meakings  alone,  (the  other  executors  not  having  qualified,)  and 
in  July,  1847,  a  deed  was  executed  by  her,  as  executrix,  to 
Richard  Reed ;  and  Reed,  in  October,  1847,  conveyed  by  war- 
ranty deed  to  Cromwell,  under  which  deed  he  claims  title. 

The  plaintiff,  Meakings,  claims  title  by  virtue  of  a  quit-claim 
deed  to  him  from  Joshua  Hyde  Old. 

On  the  argument,  several  questions  were  raised  on  the  plaiu- 
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tiff's  title,  some  of  which  are  not  without  difficulty*  The  yibv 
that  we  have  taken  of  the  case,  renders  it  unnecessary  to  con- 
sider those  questions.  If  the  grounds  on  which  we  are  atoat 
to  dispose  of  the  case  shall  prove  to  be  untenaUe,  those  ques- 
tions will  still  be  open  to  the  defendant. 

The  deed  of  Jane  Parks  Meakiogs  was  exwuted^  under  Ae 
idea  that  a  power  to  sell  the  premises  in  question,  is  to  be  im- 
plied in  the  executrix. 

This  presents  the  questions  : 

1st.  Whether  there  is  such  implied  power  under  the  will ; 
and 

2nd.  Whether  it  was  well  executed. 

We  have  looked  at  all  the  cases  cited  by  counsel  cm  the  ar- 
gument, and  we  have  come  to  the  conclusion  that  there  is  a. 
power  implied  in  the  executors  to  sell ;  and  that  its  execution 
by  the  executrix,  who  alone  has  qualified,  is  valid. 

The  authorities  are  collected  in  Sugden  on  Powers,  page 
153,  (Ed.  1847).  Without  going  minutely  into  these  cases,  ve 
think  there  is  clearly  to>  be  derived  from  them  this  principle^ 
that  whenever  a  power  is  given,  in  a  will,  to  sell  lands,  without 
expressly  naming  a  donee  of  the  power,  and  the  proceeds  of 
the  sale  are  to  go  to  pay  debts  or  legacies,  or  to  be  distributed, 
then  the  power  vests  in  the  executors,  unless  a  contrary  intent 
appears. 

The  cases  in  2  Leon.  220,  and  2  Dall.  223,  are  very  like  the 
present ;  and  although  they  are  not  fully  reported,  the  court 
seems  to  have  considered  the  principle  as  very  clear.  la 
the  case  in  Leonard,  the  proceeds  of  land  ordered  to  be  distribu- 
ted, are  considered  in  the  nature  of  legacies,  and  the  pay- 
ment of  legacies  being  among  the  appropriate  duties  of  an  exe- 
cutor, the  power  to  sell  lands  for  such  purposes,  has  always  been 
held  to  vest  in  him  by  the  implied  intent  of  the  testator. 

This  rule,  as  I  have  above  stated  it,  is  clearly  laid  down  in 
the  court  of  errors,  in  Bogert  v.  Hertell.  (4  Hill,  500,)  where 
Justice  Nelson  says,  '*  it  is  settled  law,  since  the  year  books,  that 
a  power,  given  in  a  will,,  to  sell  land,  for  the  purpose  of  paying 
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4el>t8  and  legacies,  or  for  making  dtvinon  of  the  proceeds,  with- 
out naming  the  d(mee,  will  Test  in  the  executors  by  implication." 

In  this  will,  such  an  implication  is,  in  our  judgment,  much 
sttengthened  by  the  circumstance  that  the  two  nephews,  who 
were  the  objects  of  the  testator's  bounty,  and  who  resided  in 
this  country,  are  named  as  executors.  They  were  beneficially 
interested  in  the  execution  of  the  power ;  afid  it  is  a  strong 
ground  for  inferring  the  intent  of  the  testator,  that  tAey  should 
execute  the  power  of  selling  who  were  to  receive  a  portion  of 
the  proceeds,  and  who,  therefore,  would  have  every  induccfment 
to  see  that  the  power  should  be  faithfully  executed. 

There  seems,  indeed,  to  tiave  been  little  else  for  the  executors 
to  do,  under  this  will,  but  to  carry  out  the  testator's  intention  in 
regard  to  his  nephews  and  niece,  who,  as  aliens,  being  incapable 
of  taking  and  holding  the  lands  under  a  devise,  were  intended 
to  have  virtually  the  same  thing,  under  a  bequest  of  the  pro- 
ceeds in  the  nature  of  legacies,  which  they  might  take.  The 
proceeds  of  the  land,  here  come  in  the  place  of  legacies,  and 
were  clearly  intended  as  such. 

The  object,  in  all  these  cases,  is  to  arrive  at  the  intmtion  of 
the  testator ;  and  if  the  intention  can  be  fairly  ascertained  from 
the  whole  will,  it  must  be  carried  out  Now,  looking  at  this 
will,  and  seeing  that  the  purpose  of  the  testator  was  to  convert 
the  house  and  lot  in  question,  into  money,  for  distribution 
among  those  for  whom  he  wished  to  provide,  and  who  could 
not  avail  themselves  of  the  provision  in  any  other  form ;  and 
that  for  the  general  purpose  of  executing  his  will,  he  named, 
(among  others,)  as  his  executors,  the  distributees  of  the  fund, 
to  be  created  by  the  sale  of  the  land ;  we  cannot  doubt  that  it 
was  his  intent  that  his  executors  should  have  the  power,  to  car- 
ry his  will,  in  this  respect,  into  effect. 

It  was  contended  on  the  argument  by  the  plaintiff's  counsel, 
that  this  case  falls  within  that  section  of  the  revised  statutes 
(vol.  1,  734,  §  100,)  which  provides,  that  when  the  testator  omits 
to  designate  who  shall  execute  a  power  in  a  will,  its  execution 
shall  devolve  upon  the  court  of  chancery.  It  was  an  ordinary 
exercise  of  the  jurisdiction  of  that  court,  to  appoint  a  trustee  to 
execute  a  trust  or  power,  to  prevent  a  failure  of  it,  in  cases 
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where  no  trustee  was  named  or  designated.  We  think  the  in- 
tent of  the  statute,  was  nothing  uuHre  than  to  regulate  and  fix 
by  law,  what  had  been  merely  the  practice  of  the  court 

The  court  of  chancery  always  upheld  the  doctrine  of  implied 
powers  in  executors  to  sell  land,  when  such  implication  could 
be  made  according  to  the  intent  of  the  te^tor.  We  think  an 
implied  designation  is  sufficient ;  and  that  it  was  not  intended 
by  the  statute,  to  abolish  the  whole  doctrine  of  implied  powen 
in  a  will.  Indeed,  trusts  by  implication  of  law,  in  wills,  aie  ex- 
pressly preserved  by  2  R.  S.  136,  i  71. 

The  execution  of  the  power,  by  one  of  the  several  executon, 
the  others  not  having  qualified,  is  valid.  {Ogden  v.  SmUkj  2 
Paige,  195.    Raseboom  v.  Masher^  2  Denio,  61.) 

The  consideration  expressed  in  the  deed  of  the  executrix,  is 
one  dollar.  It  was  contended,  that  this  execution  of  the  power 
was  void,  as  being  firaudulent  upon  its  face.  The  nominal  oon- 
sideratton  of  one  dollar  is  enough  to  sustain  the  deed,  so  as  to 
pass  the  legal  estate.  The  question  whether  it  was  a  fiaodo- 
lent  execution  in  the  action  of  ejectment,  to  try  the  legal  tide ; 
and  especially  in  this  case,  as  no  point  of  that  kind  was  made 
at  the  triaL 

The  court,  as  the  case  comes  before  us,  cannot  undertake  to 
determine  whether  there  was  any  actual  fraudulent  intent,  oa 
the  part  of  the  executrix,  in  executing  the  power  of  sale ;  and 
we  cannot  say  that  a  deed,  with  a  nominal  consideration,  exe- 
cuted under  such  a  power  of  sale,  is,  in  judgment  of  law,  fraud* 
ulent  and  void.  An  adequate  consideration,  in  fact,  maj  be 
shown  to  have  been  actually  paid.  And  we  probably  ought  to 
infer  such  to  be  the  case ;  particularly  as  against  the  present 
defendant,  who,  for  aught  that  appears,  was  a  bona  &de  pmcha- 
ser,  and  for  a  full  consideration. 

Judgment  must  be  entered  for  the  defendants. 
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The  affidaWt  that  the  jcMttee  before  whom  a  auit  it  pending i  ie  a  material  and  ae- 
cemary  witneee  for  the  defendant ;  moiit  itate  facte  and  cirenmetaneee,  dearly 
ahowing  that  the  justice's  testimony  is  indispensable. 

Tie  opinion  of  the  party,  with  facts  that  show  the  jostice  might  be  a  nmterial  wit- 
ness* bat  which  do  not  show  him  to  be  a  necessary  witness,  are  not  sufficient  to 
require  him  to  enter  a  discootinuance. 
Decided  Feb.  24,  1849. 

Appeal  from  one  of  the  justice's  courts.  Murtha  sued  Wal- 
ters for  use  and  occupation.  Walters  thereupon  prepared  an  af- 
fidavit, setting  forth  that  the  justice  before  whom  the  suit  was 
pending,  was  a  necessary  and  material  witness  for  him,  and  that 
he  could  not  safely  proceed  to  trial  without  the  testimony  of  the 
justice ;  that  the  same  cause  of  action  had  been  tried  between 
the  same  parties  a  few  days  previous,  and  submitted  to  the  same 
justice  upon  the  merits ;  who  after  deliberation  gave  judgment 
for  the  defendant  in  that  former  suit.  The  defendant  offered  to 
make  oath  to  the  affidavit,  and  asked  the  justice  to  receive  it 
and  enter  judgment  of  discontinuance.  The  justice  refused 
to  administer  the  oath,  proceeded  to  try  the  cause,  and  gave 
judgment  for  the  plaintiff ;  upon  which  Walters  appealed. 

/.  H.  Ehlcy  for  the  appellant. 

Gr.  Defandorfy  for  the  respondent. 

By  the  Court.  Vanderpoel,  J. — ^The  justice  was  right  in 
refusing  to  render  judgment  of  discontinuance  in  this  case.  Be- 
fore he  is  authorized  to  do  so,  he  must  be  satisfied  that  he  is  a 
material  witness,  and  that  without  his  testimony,  the  defendant 
cannot  safely  proceed  to  trial.    (Laws  of  1838,  p.  232,  h\.) 

We  do  not  mean  to  say  that  we  would  not  interfere,  if  a  case 
were  presented,  where  the  affidavit  clearly  showed  t]^e  justice  to 
be  an  indispensable  witness.  We  do  not  think  the  jusltce  would 
be  justified  in  opposing  his  own  opinion  as  to  his  oo^riality  to 
fitcts  and  circumstances  in  the  affidavit,  clearly  showing  htm  to 
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be  material.  Bat  we  have  no  hesitation  in  saying,  that  theaffi* 
davit  or  statement  here  offered,  did  not  show  the  justice  to  be  a 
material  witness.  If  the  cause  had  before  been  tried  before  the 
same  magistrate,  and  was  finally  submitted  to  him,  these  facts 
could  be  easily  proved  without  the  oath  of  the  justice.  His  min- 
utes and  the  clerk  of  the  court  could  show  the  trial  and  judg- 
ment, and  all  those  present  at  the  trial  could  have  established 
the  iact  of  its  final  submission  to  him,  on  the  merita  The  le- 
gislature could  not  have  intended  that  too  great  facilities  should 
be  given  to  defendants  to  procure  the  discontinuance  of  actions 
against  them,  on  the  ground  of  the  materiality  of  justices  as  wit- 
nesses. The  affidavit  tendered  must  clearly  and  iadubitabl7, by 
the  facts  it  states,  and  not  as  mere  matter  of  opinion,  show  the 
justice  to  be  an  indispensable  witness  for  the  defendant 

As  the  affidavit,  if  sworn  to,  would  have  been  insofficientf  the 
justice  did  not  commit  a  fatal  error  by  refusing  to  administer  the 
oath  to  the  defendant    The  judgment  must  be  affirmed. 


Ford  v.  G.  and  G.  W.  Babcock. 

A  plea  b  not  made  doable,  by  the  aTormeat  of  facts,  which,  withoot  ■neh  aw- 

meui,  would  be  implied. 
To  render  a  plea  doable,  its  averments  most  set  ap  more  than  one  defeact* 
An  unnecessary  averment,  not  amounting  to  a  defence,  will  not  renders  pies  double. 

It  may  be  rejected  as  sarplosage. 
The  provision  in  the  statute  of  limitations,  that  if  when  any  caoe  rf  m^ 

accrue  against  any  person,  he  tkaU  be  out  oftkittiale,  such  action  Dtybeeom- 

menced  within  the  terms  by  the  statute  before  limited,  after  the  reton  o(  Boch 

person  into  the  state  ;  applies  to  both  residents  and  non-residents. 
A  return  into  the  state,  is  safficient  to  set  the  statute  in  motion,  withoat  tny  «■* 

dence  here. 
Facts  showing  the  defendant  to  be  within  the  exception  in  that  danseof  thetAaU^ 

need  not  be  negatived  in  his  plea.    It  is  incnmbent  on  the  plaintiff  to  prove  waA^ 

facts. 
In  a  plea  that  six  yean  have  elapoed  slooa  the  retnm  of  the  defendant  uito  this  itate, 

it  te  not  MOMiary  t»  aver  thai  Hub  iHun  iraspaUie«iiMlariew,fft«hiftik* 
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plaintiff  with  doe  diligence  might  have  arrested  him.    It  is  eoffieient  to  plead  the 

retaro  in  the  words  of  the  statute.    On  the  trial,  in  order  to  sustain  the  plea,  the 

defendant  mast  prove  such  a  public  and  notorious  return. 
The  new  ezeepCion  created  bj  the  revised  skatntes,  vii.  that  **  if  after  sneh  eanseof 

action  shall  have  aeerned»  such  penon  shall  dcMit  thna  and  fsside  oat  of  thia 

state,  the  time  of  his  absence  shall  not  be  deemed  or  taken  as  aay  part  of  the 

time  limited  for  the  commencement  of  such  action,"  is  not  confined  to  residents 

of  this  state  when  the  cause  of  action  accnied.    It  extends  alw  to  non-residents. 
If  tiMre  be  snceessive  absences,  they  mnst  be  aeenmalated  and  dedueied  froai 

the  teem  of  limitatioa  aUowed  by  the  statatCb 
Therefore,  under  the  present  statute,  it  must  appear  that  the  defendant  waa  within 

the  state  during  six  years  after  the  cause  of  action  accrued,  m  order  to  create  a 

bar  coming  within  the  limitation  of  six  years. 
The  superior  court,  as  now  constituted,  Is  coordinate  with  the  sapreme  ooart    Tba 

deeisjons  of  the  latter  are  not  anthoiitaliva^  akbODgh  to  be  treated  with  graat  da- 

ftrence  and  respect. 
The  case  of  Cole  v.  Jetup,  9  Barb  S.  C.  R.  309,  commented  upon«  and  its  condn- 

sion  denied. 
(Before  Duaa,  Mason  and  Campbsxx,  Justices.)    May  17  ;  June  4, 1849. 

This  was  an  actioa  of  assumpsit,  by  the  indorsee,  against  the 
drawers  of  a  bill  of  exchange.  The  defendant,  G.  Babcock,  ap- 
peared and  pleaded.  The  case  came  before  the  court  on  demur- 
rers. The  pleadings  are  sufficiently  stated  in  the  opinion  of  the 
court. 


H.  H.  Stuart  for  the  defendant,  G.  Babcock,  cited  Didier  v. 
Davisotiy  2  Barb.  Ch.  R.  477;  Randall  v.  WilkinSf  4  Denio, 
677  ;  Cole  v.  Jesup,  2  Barb.  S.  C.  R.  309 ;  Ruggles  v.  Keder^ 
3  Johns.  R.  267 ;  Fowler  v.  Hunt,  10  Johns.  464. 

J.  Laroque,  for  the  plaintiff,  cited  3  Johns.  R.  264 ;  10  lb. 
464  ;  Tuttle  v.  Smith,  10  Wend.  386 ;  Huntington  v.  Brincker- 
hoff,  10  lb.  283. 

By  the  Court.  Duer,  J. — This  is  an  action  upon  a  bill  of 
exchange,  by  the  plaintiff  as  an  indorsee,  against  the  defendants 
as  drawers.  In  addition  to  a  count  on  the  bill,  the  declaration 
contains  the  usual  money  counts.  One  of  the  defendants,  Giles 
Babcock,  has  interposed  several  pleas  ;  and  to  his  third  plea,  the 
plaintiff  has  demurred.  On  the  part  of  the  plaintiff,  there  are 
several  replications  to  the  second  plea,  and  to  the  second  and 
finiTtb  of  those  ropUeations,  the  defendant  has  dmianed.    It  is 
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upon  the  issues  of  law  joined  upon  these  demurrers,  that  the  cause 
has  been  heard ;  and  as  no  exceptions  have  been  taken  to  the 
declarationi  our  attention  will  be  confined  to  those  that  hare  been 
taken  to  the  pleadings  that  are  alleged  to  be  vitious. 

The  third  plea,  omitting  the  introductory  part,  avers  in  sub- 
stance that  the  several  causes  of  action  accrued  to  the  plaintiff 
more  than  six  years  before  the  commencement  of  this  suit,  and 
that  when  they  accrued,  the  defendant  was  a  resident  of  the  state 
of  Louisiana,  and  was  out  of  this  state,  and  that  after  they  so 
accrued,  and  more  than  six  years  next  before  the  commencement 
of  this  suit,  he  returned  into  the  state  of  New  York.  The  plea 
is  founded  on  the  first  clause  of  section  327  in  that  article  of  the 
revised  statutes  which  relates  to  the  time  of  commencing  perso- 
nal actions,  (2  R.  S.  297.)  That  clause  provides  in  substance, 
that "  if  at  the  time  when  any  cause  of  action  shall  accrue  against 
any  person,  he  shall  be  out  of  this  state,  such  action  may  be  com- 
menced within  the  terms  before  limited,  after  the  return  of  such 
person  into  the  state.''  This  provision  is  substantially  a  le^n* 
enactment  of  the  law  as  it  formerly  existed.  It  was  originally 
borrowed  from  the  English  statute  of  Queen  Anne  (4  and  6  Anne, 
c.  16,  sec.  19,)  and  the  exception  which  it  creates,  however  doubt- 
ful the  interpretation  may  seem, — it  appears  to  be  settled,  ap- 
plies as  well  to  non-residents,  as  to  persons,  who,  although  resi- 
dents, were  out  of  the  state  when  the  cause  of  action  accrued. 
Such  at  least  has  been  the  law  in  this  state,  since  the  judgment 
of  the  supreme  court  in  Rtigglea  v.  Keder,  (3  Johns.  R.  263,)  al- 
though the  English  cases  there  cited,  seem  hardly  to  support 
that  decision.  The  same  construction  has  been  given  to  the 
statute  in  Massachusetts.  {Dwight  v.  Clark^  7  Mass.  515 ;  LU" 
tie  V.  Blunt,  16  Pick.  369.)  The  demurrer  to  this  plea  is  special, 
and  assigns  five  several  causes  of  exception.  The  first  cause  is, 
that  the  plea  is  double,  setting  up  two  distinct  and  separate  de- 
fences, viz. :  1st,  that  the  causes  of  action  did  not  accrue  within 
six  years  next  before  the  commencement  of  the  suit ;  and  2d 
that  when  they  accrued,  the  defendant  resided  in  Louisiana' 
and  that  the  suit  was  not  commenced  within  six  years  after  his 
return.  We  are  satisfied  that  the  demurrer  cannot  be  sustained 
upon  this  ground.    A  plea  is  not  rendered  double  by  an  ezfH^eas 
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averment  of  &ctfi  that  without  such  an  ayernient,  must  have  been 
implied ;  the  unnecessary  averment  may  be  rejected  as  suxplua- 
age,  but  cannot  vitiate  a  plea  otherwise  valid.  It  was  admitted 
by  the  counsel  for  the  plaintiff,  who  argued  the  case  with  singu- 
lar candor,  as  well  as  ability,  that  the  objection  of  duplicity  could 
not  have  been  raised,  had  the  plea  been  limited  to  the  averments 
that  the  defendant  was  out  of  the  state  when  the  causes  of  action 
accrued,  that  he  afterwards  returned,  and  that  more  than  six 
years  had  elapsed  since  his  return,  before  the  commencement  of 
the  suit :  yet  it  is  evident  that  these  averments  involve,  by  a  ne- 
cessary implication,  the  assertion  that  more  than  six  years  bad 
elapsed  since  the  causes  of  action  accrued.  An  express  averment 
of  the  same  fact,  has  not  the  effect  of  introducing  a  new  and  dis- 
tinct issue.  It  alters  the  form  of  the  plea,  but  leaves  the  sub- 
stance and  meaning  unchanged.  The  fact  that  more  than  six 
yeais  had  elapsed  since  the  causes  of  action  accrued,  and  more 
than  the  same  period  since  the  return  of  the  defendant,  were  both 
necessary  to  be  stated  to  complete  the  bar  that  the  plea  was  in- 
tended to  raise.  Had  the  plea  been  framed,  as  it  was  insisted  it 
should  have  been,  the  plaintiff  might  have  replied,  by  taking  issue 
upon  either  of  these  facts,  and  ic  is  therefore  certain  that  no  se- 
parate defence  is  set  up  by  the  express  averment. 

In  support  of  the  objection  we  are  now  considering,  we  are  re- 
ferred to  the  case  of  Tattle  v.  SnUth,  10  Wend.  288,  but,  in  re- 
ality, the  decision  in  that  case,  so  far  from  sustaining  the  objec- 
tion, justifies  us  in  overruling  it.  The  plaintiff  replied  to  an 
oidinary  plea  of  the  statute  of  limitations,  that  the  defendant  had 
made  a  new  promise,  and  that  the  suit  was  commenced  within 
mx  years  after  the  promise  was  made ;  the  defendant  rejoined 
taking  issue  upon  both  facts,  the  new  promise  and  the  com- 
mencement of  the  suit  within  the  period  allowed  by  the  statute. 
This  rejoinder  was  the  pleading  demuned  to,  and  the  court  held  it 
to  be  double,  upon  the  ground  that  the  denial  of  either  of  the  facts 
apon  which  issue  was  taken,  would  have  been  a  complete  answer 
to  the  replication : — but  the  replication  was  admitted  to  be  validy 
because  those  facts  were  necessary  to  be  combined  in  one  state^ 
ment,  in  order  to  avoid  the  operation  of  the  statute.  There  is  a 
Vol.  IL  66 
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perfect  analogy  between  the  replication  in  that  case  and  the  plet 
in  the  present 

The  second  cause  of  demurrer  is,  that  the  plea  does  not  aver 
that  when  the  causes  of  action  accmed,  the  defendant  resided 
ont  of  this  state,  but  only  that  he  was  out  of  the  state  at  that 
time.  This  is  a  mistake ;  the  plea  does  contain  the  averment  in 
question,  and  had  it  been  omitted,  the  omission  would  not  have 
vitiated  the  plea.  The  statute  is  satisfied  by  an  averment  that 
the  defendant  was  out  of  the  state  when  the  cause  of  action  ac- 
crued. An  opposite  construction  would  confine  its  appUcatioii 
to  non-residents,  whereas  the  only  doubt  has  been  whether  it 
applied  to  them  at  all. 

The  next  cause  of  demurrer  is,  that  the  plea  does  not  shov 
that  the  defendant  ever  acquired  a  residence  in  this  state,  or  ever 
ceased  to  be  a  resident  of  Louisiana,  nor  for  how  long  a  space 
of  time  he  was  within  this  state,  and  the  reply  is,  that  these  aver- 
ments were  not  merely  unnecessary,  but  that  their  introduction 
would  probably  have  vitiated  the  plea.  They  give  a  construc- 
tion to  the  statute  not  justified  by  its  language,  and  inconsistent 
with  all  the  decisions.  They  imply  that  a  debtor  pennan^itly 
residing  in  New  Jersey  or  Connecticut,  may  in  the  transaction 
of  his  business,  visit  the  city  on  every  day  of  his  life,  and  yet 
during  his  life,  the  statute  never  commence  to  run. 

The  fourth  cause  of  demurrer  is,  that  the  plea  does  not  nega- 
tive the  exception  created  by  the  second  clause  in  the  27th  sec- 
tion of  the  statute,  the  terms  of  which  in  the  progress  of  our 
opinion  will  be  fully  stated.    This  objection  must  also  be  over- 
ruled.   Where  the  statute  of  limitations  is  pleaded,  it  Ues  upon 
the  plaintiff  to  aver,  not  upon  the  defendant  to  deny,  the  exis- 
tence of  facts  that  create  an  exception  from  the  general  rule  that 
the  statute  establishes.    It  has,  however,  been  decided  by  this 
court,  that  the  particular  exception  to  which  this  cause  of  de- 
murrer refers,  is  never  necessary  to  be  stated  in  the  pleadings, 
but  that  when  issue  has  been  taken  upon  a  general  plea  of  the 
statute,  the  facts  that  create  the  exception  may  be  given  in  evi- 
dence upon  the  trial  in  contradiction  of  the  plea.    This  decision 
was  rested  upon  the  peculiar  words  of  the  statute,  and  is  folly 
justified  by  prior  decisions  of  the  supreme  court  in  analogous 
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eases.    {Ghahatria  Executors  v.  Schmidt  ^  Wd>bj  I  Sand. 
Sup.  0.  R.  74.) 

The  last  clause  of  demurrer  is  that  which  was  chiefly  relied 
00,  and  merits  the  most  consideration.  It  is  that  the  defendant 
has  not  averred  in  his  third  plea  that  his  return  to  this  state  was 
public,  or  that  the  plaintiff  had  due  notice  thereof,  or  could  with 
due  means  and  ordinary  diligence  have  had  process  of  law 
served  upon  him.  The  construction  of  the  statute  that  is  here 
assumed  to  be  correct,  is  established  by  numerous  decisions.  It 
is.fuUy  settled,  that  where  the  debtor  was  out  of  the  state  when 
the  cause  of  action  accrued,  his  return,  in  order  to  set  the  statute 
in  motion,  must  be  such  in  its  nature  and  duration,  as  to  afford 
the  creditor  the  opportunity  of  commencing  a  suit  and  prosecu- 
ting his  claims.  It  must  appear,  when  the  return  is  pleaded, 
that  it  was  either  actually  known,  or  was  so  public  that  with  or- 
dinary diligence,  it  might  have  been  known  to  the  plaintiff  when 
it  occurred.  But  although  in  order  to  give  efficacy  to  the  return, 
these  circumstances  must  be  proved  on  the  trial,  it  by  no  means 
follows  that  they  are  necessary  to  be  averred  in  the  plea ;  on  the 
contrary,  the  very  cases  that  are  justly  relied  on  as  showing  the 
true  interpretation  of  the  statute,  equally  show  that  no  such  ne- 
cessity exists.  When  a  statute  is  pleaded,  whether  as  conferring 
a  right  or  sanctioning  a  defence,  we  have  always  understood 
that  the  safest,  if  not  the  necessary  course,  is  to  adopt  and  follow 
in  the  pleading,  the  very  words  of  the  law,  and  if  we  except  the 
single  case  to  which  we  shall  hereafter  refer,  we  are  not  aware 
that  the  efficacy  of  a  plea  which  sets  up  a  defence  in  the  very 
words  in  which  the  defence  is  given  by  a  statute,  has  ever  been 
doubted.  In  very  many  cases,  the  interpretation  that  courts  of 
justice  have  given  to  a  statute,  differs  widely  from  the  literal  im- 
port of  its  language ;  but  it  has  never  been  thought  necessary  or 
prudent  to  depart  from  the  language  of  the  statute  in  order  to 
conform  a  pleading  to  its  known  judicial  interpretation ;  and  the 
reason  is  evident.  When  the  words  are  identical,  it  is  the  plain 
duty  of  the  judges  to  give  to  them  in  the  pleading,  the  same  con- 
struction as  in  the  statute.  The  plea  in  this  case  is  in  exact 
conformity  to  the  statute ;  it  says  all  that  the  statute  requires  to 
be  said,  and  the  word  <<  return"  in  the  plea,  has  the  same  mean- 
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ing  as  iti  the  law.  It  means  such  a  return  as  the  oovirts  htfve 
decided  to  be  necessary,  in  order  to  set  the  statute  in  motioiiy 
and  it  is  such  a  return  that  in  order  to  sustain  the  plea,  the  de- 
fendant will  be  obliged  to  prore.  It  is  not,  howererf  to  be  de- 
nied that  the  objection  we  are  now  considering,  is  fnllf  sustained 
by  a  recent  decision  of  the  supreme  court  in  the.  fourtfi  judicial 
district,  in  the  case  of  Cole  r.  Jesaupy  2  Barbour,  S.  C.  R.  309. 
In  that  case  a  rebutter,  that  the  suit  was  not  commenced  within 
six  years  next  after  the  return  of  the  defendant,  was  held  to  be 
bad,  from  the  want  of  an  averment  that  the  return  was  such  as 
the  law  in  similar  cases  requires  to  be  proved ;  and  this  decision, 
were  the  Judgments  of  this  court  now  subject  to  a  reTersal  in  the 
supreme  court,  we  should  be  bound  to  follow.  But  in  the  exer* 
eise  of  its  rightful  jurisdiction,  it  is  to  the  court  of  appeals  only 
that  this  court  is  now  subordinate,  and  although  the  decisions  of 
the  present  supreme  court  must  always  be  treated  by  us  with 
great  deference  and  respect,  yet  as  they  no  longer  preclude  the 
exercise  of  our  discretion,  they  cannot  be  admitted  to  control  our 
action.  We  cannot  surrender  to  their  authority  alone,  without 
a  plain  dereliction  of  duty,  our  own  deliberate  convictions.  We 
are  therefore  constrained  to  say  that  we  cannot  yield  our 
assent  to  a  decision  which  as  it  seems  to  us  violates  the  estab- 
lished rules  of  pleading,  and  is  inconsistent  with  all  the  prior  de- 
cisions on  this  branch  of  the  statute  in  the  courts  of  the  United 
States,  of  this  state  and  of  other  states  in  the  Union.  {Fhw  v. 
Roberdeau,  3  Crancb,  174 ;  Fowler  v.  Hunt,  10  Johns.  464 ; 
White  V.  Bailey,  3  Mass.  271 ;  Little  v.  Blunt,  16  Pick.  369.) 

In  the  cases  to  which  we  refer,  it  is  expressly  stated,  that  when 
a  defendant  seeks  to  avail  himself  of  the  statutory  bar  by  plea- 
ding his  return,  he  is  bound  to  prove  all  the  facts  of  which  the 
existence  is  necessary  to  render  the  bar  effectual,  even  where 
none  of  those  facts,  except  by  implication  of  law,  have  been 
averred  in  his  plea.  The  want  of  such  an  averment  cannot 
therefore  be  a  valid  cause  of  demurrer,  since  it  is  an  elementary 
rule  that  an  express  averment  of  material  facts  is  only  necessary 
to  be  made,  when  it  creates  an  obligation  that  would  not  otfle^ 
wise  exist  of  proving  upon  the  trial  the  fitcts  that  it  embraces. 
The  averment  is  useless^  if  striking  it  out,  the  obligation  lemains. 
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The  introdnction  of  such  an  averment  may  not  vitiate  a  plea' 
but  its  absence  can  never  justify  a  demurrer.  It  was  truly  said, 
by  the  very  able  judge  who  delivered  the  opinion  of  the  court  in 
Cole  V.  Jessup,  that  the  burthen  of  proving  the  facts  that  the 
law  requires  to  be  shown,  to  render  the  return  of  a  debtor  effec- 
tual, as  the  origin  of  the  statutory  bar,  is  justly  cast  upon  the  de- 
fendant, and  this  observation  was  evidently  the  ground  of  the 
decision ;  but  it  escaped  the  attention  of  the  learned  judge  and 
of  his  brethren,  that  according  to  all  the  prior  decisions,  the  omis- 
sion to  aver  these  material  facts  neither  lessens  the  obligation, 
nor  shifts  the  burthen  of  proving  them. 

As  all  the  exceptions  to  the  third  plea  have  now  been  exam- 
ined and  found  insufficient,  the  demurrer  is  overruled. 

We  are  next  to  consider  the  demurrers  of  the  defendant  to  the 
second  and  fourth  replications  to  his  second  plea. 

The  second  plea  is  a  plea  of  the  statute  of  limitations  in  the 
ordinary  form,  namely,  that  the  causes  of  action  had  not  accrued 
within  six  3rears  next  before  the  commencement  of  the  suit ;  and 
the  object  of  the  second  and  fourth  replications  is  to  repel  the  de- 
fence, by  the  allegation  of  facts  which  it  is  supposed  will  entitle 
the  plaintiff  to  the  benefit  of  the  exception,  that  the  second  clause 
in  §  27  of  the  statute  was  meant  to  create.  There  are  objections 
both  of  form  and  substance  to  each  of  these  replications,  that  in 
the  result  must  compel  us  to  allow  the  demurrers,  but  without 
adverting  for  the  present  to  these  objections,  we  shall  proceed  to 
explain  our  views  in  relation  to  the  questions  that  the  pleadings 
were  intended  to  raise,  and  which  upon  the  hearing  were  ably 
and  learnedly  discussed  by  the  counsel.  We  adopt  this  course 
not  only  in  compliance  with  the  wishes  of  the  counsel  as  then 
expressed,  but  that  the  plaintiff,  should  he  think  proper,  may 
amend  his  replications  in  conformity  to  the  opinion  that  we  shall 
express. 

The  questions  that  we  propose  to  consider  are,  1st.  Whether 
the  new  exception  that  {  27  creates,  is  confined  in  its  proper  ap- 
plication to  persons  who  were  residents  in  this  state  when  the 
eanse  of  action  accrued ;  and  2d.  Whether  in  the  cases  to  which 
this  exception  applies,  it  is  the  first  period  of  absence  only,  and 
not  successive  periods,  that  must  be  deducted  and  allowed. 
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That  the  import  of  these  questions  and  our  observations  in  re- 
lation to  them,  may  be  properly  understood,  it  will  be  necessary 
to  transcribe,  not  only  the  clause  containing  the  exception,  which 
we  are  required  to  construe,  but  the  entire  section.  It  is  in  these 
words: 

$  27.  ''If  at  the  time  when  any  cause  of  action  specified  in 
this  article  shall  accrue  against  any  person,  he  shall  be  out  of 
the  state,  such  action  may  be  commenced  within  the  terais 
herein  respectively  limited  after  the  return  of  such  person  into 
this  state."  "  AncT  (which  is  the  clause  now  to  be  considered) 
"  if  ^fi^  ^^^  cause  of  action  shall  have  accrued^  suck  person 
shall  depart  frovn  and  reside  out  of  this  state^  the  time  of  his 
absence  shall  not  he  deemed  or  taken  as  any  part  of  the  time  Km- 
ited  for  the  commencement  of  such  cuitionP 

The  first  clause,  as  already  stated,  is  a  re-enactment  of  the  ex- 
isting law,  but  the  second  was  introduced  for  the  first  time  in  the 
revision  of  1830.  It  is  not  contained  however,  in  the  original  re- 
port of  the  revisers  and  hence  in  judging  of  the  meaning,  we 
are  deprived  of  the  aid  that  their  notes  have  frequently  supplied. 

After  an  attentive  consideration  of  the  clause,  we  have  been 
uhable  to  discover  any  valid,  or  even  plausible,  reason  for  con- 
fining its  application  to  persons  who  were  residing,  or,  without 
being  residents,  were  within  the  state,  when  the  cause  of  action 
accrued.    Such  assuredly  is  not  the  grammatical  construction  of 
the  words,  nor  can  we  believe  that  the  limitation  of  their  obvious 
meaning,  was  contemplated  by  the  legislature.    Following  the 
strict  grammatical  rule,  the  words  "  such  person,"  can  only  be 
referred  to  the  person  last  mentioned,  that  is  a  person  who  was 
out  of  the  state  when  the  cause  of  action  accrued,  and  afterwards 
returned,  thus  wholly  excluding  residents  from  the  exception 
that  follows ;  but  if  we  reject  this  interpretation,  as  without  hesr 
itation  we  do  reject  it,  as  creating  an  unreasonable  distinction  be- 
tween residents  and  non-residents,-rthe  words  "  such  person" 
must  then  be  referred  to  the  person  first  mentioned  in  the  sectioni 
that  is,  any  person  against  whom  a  cause  of  action  shall  accrue ; 
and  thus  construed,  both  classes,  residents  and  non-residents,  or 
more  properly  speaking,  persons  within  and  persons  out  of  the 
state,  when  the  cause  of  action  accrued,  are  plainly  included. 
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It  therefore  seems  to  us  impossible  to  deny,  that  in  order  to  ju8« 
tify  the  limited  coDstruction  that  would  confine  the  application 
of  this  clause  to  persons  against  whom  the  statute  commenced  to 
run,  at  the  same  time  that  the  cause  of  action  accrued,  we  must 
suppose  that  the  legislature  has  omitted  words,  which,  as  neces- 
sary to  carry  into  effect  their  manifest  intention,  it  has  become 
the  duty  of  courts  of  justice  to  supply.  We  must  add  to  the 
words  "  such  person,"  the  words  <<  being  at  such  time  an  inhabi* 
tant  of  the  state,"  or  others  of  equivalent  import  That  such  an 
interpolation  in  some  cases  may  be  justified,  and  in  many  hai 
been  made,  we  do  not  deny ;  but  we  are  fully  convinced  that  in 
the  construction  of  statutes,  it  ought  never  to  have  been  allowed, 
and  in  fact  has  rarely  been  made,  except  when  necessary  to  com- 
plete the  sense  or  escape  a  flagrant  absurdity.  It  ought  never 
to  be  allowed,  unless  the  intent  which  it  is  designed  to  effectu* 
ate,  is  manifest  and  unquestionable,  and  if  we  depart  from  this 
rule,  judges  ceasing  to  be  the  mere  expounders,  will  become  the 
makers  of  our  laws.  There  is  no  pretence  for  saying,  in  the 
present  case,  that  the  interpolation  which  we  reject,  is  manifes- 
ted as  the  intention  of  the  legislature,  either  by  the  terms  of  the 
statute  or  the  certain  design  of  its  enactment,  and  for  ourselves 
we  are  persuaded  that  its  adoption,  instead  of  effecting,  would 
probably  defeat,  the  intentions  of  the  lawgivers,  by  creating  a 
distinction  that  was  never  meant  to  exist. 

In  our  judgment,  to  confine  the  application  of  the  clause,  to 
residents  of  the  state,  would  be  at  least  as  unreasonable  as  wholly 
to  exclude  them  and,  looking  merely  to  the  words  of  the  clause, 
far  more  so.  We  shall  be  better  understood  when  we  shall  have 
explained  our  views  as  to  the  intention  of  the  legislature,  and 
the  true  construction  of  the  entire  section,  as  we  propose  to  do, 
in  considering  the  second  question  that  has  been  stated. 

That  question  is  whether,  when  a  person  against  whom  the 
statute  has  commenced  to  run,  departs  from,  and  resides  out  of 
the  state,  the  operation  of  the  statute  is  only  suspended  until  his 
return,  or  whether,  if  during  his  residence  out  of  the  state,  there 
are  successive  periods  of  his  abs.ence,  each  must  be  deducted 
from  the  six  years  which  the  statute  allows  to  a  creditor  for  the 
commencement  of  {his  suit.    Upon  the  first  interpretation,  the  first 
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return  of  the  debtor  not  only  sets  the  statute  again  in  motion, 
but  precludes  its  further  suspense ;  upon  the  second,  the  debtor 
who  pleads  the  statute,  must  prove  that,  in  the  aggregate,  de- 
ducting the  period  of  each  absence,  he  was  six  years  within  the 
state,  after  the  cause  of  action  accrued,  and  before  the  comzneace- 
ment  of  the  suit    Each  interpretation  is  consistent  with  the  lan- 
guage of  the  statute ;  the  first  is  the  most  literal,  the  second  ex- 
presses, we  believe,  the  true  intention  of  the  legislature,  and 
therefore  we  adopt  it    That  it  was  the  intention  of  the  legisla- 
lure  to  make  an  important  change  in  the  existing  law,  has  never 
been  doubted ;  and  that  we  may  judge  of  the  nature  and  extent 
of  the  change  that  was  intended,  we  must  look  at  the  actual  cod- 
ditioti  of  the  law  at  the  time  it  was  proposed.    Now  there  is  one 
rule,  that  courts  of  justice,  in  construing  these  provisions  in  the 
statute  of  limitations  that  relate  to  personal  actions,  had  uniform- 
ly followed,  and  which  the  words  of  that  statute  compelled  them 
to  follow,  namely,  that  when  the  statute  began  to  run,  it  contin- 
ued to  run,  without  interruption,  until  the  terms  of  limitation 
that  the  statute  prescribes  had  fully  expired.    The  statute  once 
attaching,  no  subsequent  disability  of  plaintiff  or  defendant  was 
permitted  to  suspend  its  operation.    Thus  if  a  debtor,  (and  it 
was  undoubtedly  the  relation  of  debtor  and  creditor  that  the  le- 
gislature had  chiefly  in  view  in  altering  the  statute,)  were  in 
the  state  when  the  cause  of  action  accrued,  (whether  the  fact 
was  known  or  not  known  to  the  creditors,)  the  satute  commenced 
to  run  ;  and  although  he  departed  the  next  day  or  hour,  and  re- 
mained out  of  the  state  during  the  whole  residue  of  the  six  years 
allowed  by  the  statute,  the  lapse  of  that  period  was  held,  in 
efi'ect,  to  extinguish  the  debt,  by  creating  an  insuperable  bar  to 
its  recovery.    It  is  true  if  the  debtor  were  out  of  the  state  when 
the  cause  of  action  accrued,  his  absence  prevented  the  statute 
from  beginning  to  run  ;  but  his  return,  by  setting  the  statute  in 
motion,  and  prohibiting  its  future  suspense,  was  productive  of 
similar  effects ;  he  might  remain  within  the  state  only  a  few 
days,  depart  and  be  abseut,  for  the  residue  of  the  six  years,  and 
the  creditor's  remedy  was  for  ever  barred. 

That  this  rule  was  purely  arbitrary,  and  that  it  was  unequal 
and  therefore  unjust  in  it«  operation,  will  hardly  be  denied ;  and 
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it  is  important  to  observe  that  its  injustice  was  even  apparent, 
and  confessed  upon  the  face  of  the  law,  as  it  then  stood. 

The  only  reason  that  can  be  assigned  for  permitting  the  ab- 
sence of  a  defendant,  when  the  cause  of  action  accrued,  to  pre- 
vent the  statute  from  beginning  to  run,  is  the  inability  of  the 
plaintiff  to  prosecute  his  claims,  during  such  absence,  unless  by 
resorting  to  a  foreign  tribunal ;  and  admitting  the  justice  of  this 
exception,  it  seemed  a  necessary  inference,  that  the  same  inabil- 
ity, when  proceeding  from  the  same  cause,  should  be  allowed  to 
suspend  the  operation  of  the  statute,  in  every  case,  in  which  it  is 
proved  to  exist.    In  fewer  words,  if  the  absence  of  a  defendant 
when  the  cause  of  action  accrued,  justly  prevents  the  statute 
from  beginning  to  run,  it  is  equally  just,  that  his  absence,  after 
the  statute  has  commenced  to  run,  should  suspend  its  operation. 
It  is  just  that  the  same  time  and  opportunity  should  be  affor- 
ded to  a  plaintiff  in  all  cases  for  commencing  a  suit  in  the  courts 
of  this  state,  that  he  actually  possesses  when  the  defendant  is 
and  continues  to  be  a  resident  of  the  state.    We  believe  that  it 
was  exactly  this  change  that  the  legislature  meant  to  effect  and 
have  effected.    We  believe  that  it  was  their  intention  to  abolish 
the  former,  by  the  substitution  of  a  different  rule,  more  just  in 
its  principle  and  more  equal  in  its  operation,  and  just  as  univer- 
sal in  its  application,  embracing  every  case  and  all  classes  of 
defendants.    The  rule  thus  established,  we  understand  to  be, 
that  every  defendant  who  pleads  the  statute  is  bound  to  prove 
that,  deducting  each  interval  of  his  absence,  he  was  within  the 
state  six  years,  (or  a  shorter  period  when  a  shorter  is  the  statu- 
tory bar,)  after  the  cause  of  action  accrued,  and  before  the  com- 
mencement of  the  suit,  and  that  the  rule,  thus  expressed,  is  sub- 
ject only  to  this  single  and  reasonable  modification,  that  where 
a  defendant  against  whom  the  statute  has  begun  to  run,  is  a 
resident  of  the  state  and  continues  to  reside  therein,  his  occasional 
absences  are  not  to  be  deducted  in  computing  the  statutory  term. 
By  this  construction,  the  provisions  of  the  statute  are  rendered 
plain  and  consistent,  and  equal  in  their  operation  upon  all  classes 
of  plaintiffs  and  defendants,  and  the  change  that  is  made  is  seen 
to  be,  and  is  vindicated  as,  real  and  important.    By  the  op}X)sitc 
construction,  that  on  which  the  defendant's  counsel  insisted,  the 
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change  is  rendered  trivial  and  almost  unmeaning,  the  proYision» 
of  the  statute  obscure,  and,  in  a  measure,  contradictory.  The 
former  inequitable  rule  continues  in  force  as  to  all  defendants 
who  were  out  of  the  state  when  the  cause  of  action  accrued,  and, 
in  respect  to  residents,  the  rule  is  not  abolished,  but  only  slightly 
modified ;  the  motives  of  a  change  thus  partial  and  unimportant 
are  not  to  be  discovered,  and  all  questions  as  to-  the  object  and 
intentions  of  the  legislature  remain  unanswered. 

Hitherto,  we  have  not  adverted  to  the  actual  decisions  upon 
this  branch  of  the  statute,  and  it  is  with  some  reluctance  that 
we  advert  to  them  at  all.  They  exhibit  a  conflict  of  opinions 
which  it  is  difficult  to  explain  and  impossible  to  deny,  and  which 
can  only  be  terminated  by  a  decision  of  the  court  of  ultimate  and 
controlling  authority. 

The  earliest  case  is  that  of  Randall  v.  Wilkins,  4  Denio,  577. 
The  defendant  who  pleaded  the  statute,  resided  out  of  the  state, 
when  the  cause  of  action  accrued,  and  continued  so  to  reside 
until  the  commencement  of  the  suit,  but  in  this  interval  he  was 
at  various  times  publicly  withia  the  state.  The  court  held  that 
his  first  return  after  the  cause  of  action  accrued,  set  the  statute 
in  motion,  and  that  it  continued  to  run  from  that  time  f— his  sub- 
sequent departure  from  and  residence  out  of  the  state  not  sus- 
pending its  operation,  thus  necessarily  deciding  that  the  excep- 
tion in  the  second  clause  of  section  27,  is  only  applicable  to  per- 
sons  who  are  within  the  state  when  the  cause  of  action  accrues* 
Cole  V.  Jessup,  (2  Barbour  S.  C.  R.  309}  a  case  to  which  we 
have  before  referred,  in  its  material  facts  difiers  not  at  all  bom 
the  preceding ;  but  while  the  court  in  this  case  expressed  no 
doubt,  and  in  fact  decided  that  the  new  exception  in  the  statute 
applies  as  well  to  non-residents  as  to  persons  within  the  state 
when  the  cause  of  action  accrues,  they  held  that  successive  ab- 
sences cannot  be  accumulated,  for  the  purpose  of  being  deducted 
from  the  full  period  of  time  which  the  statute  allows,  but  that 
the  law  is  satisfied  by  deducting  the  first  absence  after  the  cause 
of  action  has  accrued.  They  referred,  in  support  of  this  decision^ 
to  a  similar  decision  made  by  Mr.  Justice  Nelson,  in  the  circuit 
court  of  the  United  States.  {Dorr  v.  Swartwouij  reported  in  5 
New  York  Legal  Observer,  page  172.)    It  is  however,  to  be  olh 
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served,  that  this  decision  was  originally  made  with  great  hesi- 
tation, and  we  are  credibly  informed  has  since  been  overruled  in 
the  same  court. 

Directly  opposed  to  those  which  have  been  cited,  are  the  de- 
•cisions  to  which  we  shall  next  advert.  The  first  of  these  is 
Burroughs  v.  Bhomer,  a  case  not  hitherto  ^reported,  but  which 
was  decided  by  the  judges  of  the  supreme  court  as  formerly  or- 
.ganized,  during  the  last  year  of  its  constitutional  existence.(a) 
We  have  been  furnished  with  a  copy  in  MS.  of  the  opinion  of 
the  court  in  this  case,  from  which  it  appears,  that  although  the 
•questions  raised  were  substantially  the  same  as  in  the  cases  first 
quoted,  the  conclusions  of  the  judges  were  widely  different 

The  learned  judge  who  delivered  this  opinion,  examines  criti- 
cally, and  in  the  result  wholly  repudiates,  the  opinion  of  Mr.  Jus- 
tice Nelson,  in  Dorr  v.  Swartwout ;  and  the  conclusions  which 
he  states,  as  the  grounds  of  the  decision  of  the  court,  are,  that 
where  a  defendant  against  whom  a  cause  of  action  has  accrued, 
departs  from  and  resides  out  of  the  state,  not  only  may  succes- 
sive absences  be  accumulated  and  deducted,  but,  in  the  judgment 
of  law,  he  is  deemed  to  be  absent,  during  the  whole  period  that 
he  so  resides,  so  that  the  running  of  the  statute,  not  merely  untfl 
he  returns,  but  until  he  fixes  again  his  residence  in  the  state,  is 
wholly  suspended.  We  refer  to  this  decision  as  plainly  contradic- 
ting RandaU  v.  WUkinSy  and  Cole  v.  Jessup,  but  are  not  to  be  un- 
derstood as  assenting  to  its  novel  doctrine  of  constructive  absence* 

In  Didier  v.  Davison,  (2  Barb.  Ch.  R.  477,  )(6)  we  find,  at  last, 
that  we  are  supported  by  high  authority  in  the  construction  we 
have  given  to  the  statute.  Chancellor  Walworth  is  clear  in  the 
opinion,  that  the  exception  in  section  27,  embraces  all  defendants 
against  whom  a  cause  of  action  has  accrued,  and  that  where 
such  a  defendant  has  departed  from  and  resides  out  of  the  state, 
each  period  of  his  absence,  when  there  are  several,  must  be  de- 
ducted in  determining  the  question  whether  the  statutory  term 
of  limitation  has  expired ;  and  exactly  the  same  construction 
must  have  been  given  to  the  statute  by  this  court  in  the  case  of 
Grahanis  Executors  v.  Schmidt^  (1  Sand.  Sup.  C.  R.  74,)  since 


(«)  Now  reported  in  5  Denio,  532.  {h)  S.  C.  3  Sandf.  Ch.  R.  61. 
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it  is  the  only  constructioQ  by  which  the  decision  in  that  case 
can  be  explained  and  defended.  Whether  the  sad  uncer- 
tainty in  which  the  true  construction  of  the  statute  of  limi- 
tation is  now  involved,  will  soon  be  dispelled,  we  know  not ;  but  if 
our  own  views  shall  finally  be  declared  erroneous,  we  shall  retain 
the  satisfaction  of  knowing  that  they  coincided  entirely  with 
those  of  Chancellor  Walworth,  and  of  the  judges  with  whom  we 
are  now  associated. 

Although  the  general  argument  of  the  plaintiff's  counsel,  in 
endeavoring  to  bring  his  case  within  the  exception  of  the  statute, 
has  received  our  assent,  it  by  no  means  follows  that  we  can  sus- 
tain the  replications  demurred  to.  They  are  fatally  defective. 
The  second  replication  is  plainly  argumentative.  It  leaves  us 
to  collect,  by  inference,  material  facts  that  ought  to  have  been 
explicitly  averred :  it  avers  that  the  defendants  resided  in  the 
state  of  Louisiana,  when  the  causes  of  action  accrued,  but  does 
not  aver  that  they  were  at  that  time  out  of  this  state ;  and  if  at 
that  time  they  were  in  this  state,  although  residing  in  Louisia- 
na, it  was  then  that  the  statute  began  to  run.  Nor  are  the  seve- 
ral departures  from,  and  returns  into  the  state  of  the  defendants, 
stated  with  the  precision  and  certainty  that  the  law  requires. 
Their  existence  is  supposed,  certainly,  not  averred. 

To  the  fourth  replication,  we  shall  state  a  single  but  very  de- 
cisive objection.  It  attempts  to  exclude  the  defence  of  the  stat- 
ute, by  averring  that  the  defendants  were  not  residents  within 
this  state  for  a  term  of  six  years,  in  the  aggregate,  before  the 
commencement  of  the  suit,  thus  assuming  that  a  residence  of  six 
years  within  the  state,  is  necessary  in  all  caees  to  complete  the 
statutory  bar, — a  construction  of  the  statute  which,  although  not 
absolutely  novel,  we  unhesitatingly  reject,  as  repugnant  alike  to 
its  spirit  and  its  language.  Residence  is  not  necessary  in  any 
case,  either  to  set  the  statutory  term  in  motion,  or  to  continue,  or 
revive,  its  currency. 

In  conclusion,  the  plaintiff's  demurrer  to  the  third  plea  is  over- 
ruled. The  demurrers  of  the  defendants  to  the  second  and  fourth 
replications  to  the  second  plea  are  allowed,  with  liberty  to  the 
plaintiff  to  reply  to  the  third  plea,  and  to  amend  or  withdraw  his 
insufficient  replications,  within  the  usual  time.     We  strongly  ad« 
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▼ise  the  plaintiff's  counsel,  instead  of  amending,  to  withdraw  en- 
tirely his  replications,  and  content  himself  with  a  general  trav- 
erse of  the  second  plea,  since  it  is  quite  certain,  that  under  this 
traverse,  he  may  give  in  evidence  all  the  facts  upon  which  he 
relies  as  overruling  a  defence  upon  the  statute. 

No  costs  are  given,  as  we  understood  the  counsel  to  agree  that 
whatever  might  be  our  decision,  none  were  to  be  claimed. 


BoGGs,  Administrator,  &c.  v.  Forstth. 

A  plea  to  a  bill  to  let  aside  a  eettled  acooont  on  the  ground  of  fraud,  ii  not  rendered 
double  by  setting  up  that  the  cause  of  aotion  arose  more  than  ten  years,  and  the 
fraud,  if  any,  was  diseovered  more  than  six  years,  before  the  bill  was  exhibited. 
Both  aTerments  are  neeessary  to  constitute  a  bar,  under  the  limitation  iu  the 
•tatuto  relied  upon  as  a  defence. 

In  such  a  case,  the  plea  need  not  deny  the  fraud  charged  in  the  bill. 

An  answer,  admitting  certain  facts  charged  as  those  from  which  the  plaintiff  claims 
to  have  first  deriTed  notice  of  the  alleged  fraud,  denying  that  he  did  thereby  first 
acquire  such  notice,  and  setting  up  facts  showing  a  notice  at  a  much  earlier 
period,  which  latter  were  not  inconsistent  with  the  facto  admitted ;  is  a  suflloient 
answer  in  support  of  such  a  plea  of  the  stotute. 

(Before  Duer,  Mason  and  Campbell,  J.  J.) 
May  18  ;  June  4, 1849. 

The  bill  in  this  cause  was  filed  to  open  and  set  aside  a  set- 
tled account,  on  the  ground  of  fraud. 

It  alleged  in  substance,  that  the  complainant,  on  the  31st  of 
May,  1836,  was  appointed  administrator,  with  the  will  annexed, 
of  Sarah  Jones,  deceased,  and  that  the  defendant  became  one  of 
his  sureties  in  the  administration  bond.  That  not  long  after 
his  appointment,  the  plaintiff  assigned  to  the  defendant  a  portion 
of  the  assets  of  the  estate,  to  be  applied  by  him  in  the  payment 
of  certain  legacies  of  the  testatrix. 

That  on  or  about  the  20th  of  December,  1837,  the  plaintiff 
and  defendant  came  to  a  settlement,  which  resulted  in  the  de- 
fendant's giving  to  the  plaintiff  a  note  for  $460,  payable  in  three 
months,  as  the  balance  in  his  hands  due  to  the  estate  of  Jones, 
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and  thereupon  the  plaintiff  gave  the  defendant  a  receipt  in  foU 
of  ail  demands. 

The  bill  then  alleged,  that  the  settlement  was  effected  bjr 
false  and  fraudulent  statements  of  the  defendant;  that  there 
were  overchai^es,  errors,  and  mistakes,  in  the  account  which 
are  particularly  specified  in  the  bill ;  and  that  the  plaintiff  did 
not  discover  the  fraud  which  had  been  practiced  upon  him,  till 
the  fall  of  the  year  1846,  when  it  became  manifest  from  the 
letters  and  accounts  furnished  to  him  by  the  defendant  in  the 
course  of  a  correspondence  which  he  had  commenced  on  the 
subject  of  the  settlement. 

The  defendant  pleaded,  as  to  all  the  relief  prayed  for  by  the 
bill,  and  as  to  all  the  discovery,  except  that  part  which  related 
to  the  discovery  of  the  fraud  in  1846,  that  the  plaintiff's  cause 
of  action,  if  any,  accrued  more  than  ten  years  before  the  exhibit- 
ing of  the  bill,  and  that  the  facts  in  the  bill  stated  as  consti- 
tuting the  fraud  alleged  by  the  plaintiff  as  the  ground  of  relief 
were  not,  nor  were  any  of  them,  discovered  by  the  plaintiff 
within  six  years  next  preceding  the  exhibition  of  the  bill ;  and 
he  accompanied  his  plea  with  an  answer  in  its  support. 

W.  H.  Taggardy  in  support  of  the  plea. 

H.  S.  Mackay,  for  the  plaintiff. 

By  the  Court.  Mason,  J. — On  the  argument  of  the  plea, 
the  counsel  for  the  plaintiff  objected,  that  the  plea  was  double, 
that  it  did  not  deny  the  fraud  charged,  and  that  it  was  not  sup- 
ported by  the  answer. 

The  objection  of  duplicity  does  not  appear  to  be  well  taken. 
It  is  true  that  two  different  sections  of  the  statute  are  referred  to 
and  relied  on,  and  that  these  two  sections  apply  to  different 
causes  of  action ;  but  the  defence  is  single,  to  wit,  that  the  claim 
is  barred  by  the  statute  of  limitations.  The  original  case  made 
by  the  bill,  is  one  which  is  not  cognizable  by  the  courts  of  com- 
mon law,  and  is  one  to  which  therefore  the  limitation  of  ten 
years  is  applicable.  But  the  plaintiff  having,  in  order  to  avoid 
the  bar  of  the  statute,  which  might  be  set  up,  alleged  that  the 
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fraud  in  the  settlement  was  discovered  only  a  short  time  before 
the  filing  of  the  bill,  it  became  necessary  for  the  defendant 
either  to  deny  the  fraud,  or  to  deny  its  discoyery  by  the  plaintiff 
within  six  years. 

The  plea  of  the  ten  years  limitation  would  have  been  una- 
vailing, unless  the  equitable  circumstances  stated  in  the  bill  in 
avoidance  of  the  statute,  were  also  denied ;  and  on  the  other 
hand,  the  denial  of  the  discovery  within  six  years  would  have 
been  of  no  consequence,  unless  it  also  appeared  that  the  original 
cause  of  action  was  barred  by  the  statute  applicable  to  it  So 
that  it  was  necessary  to  plead  both  the  ten  years  and  the  six 
years  limitation,  in  order  to  give  a  complete  answer  to  the  bill. 

A  similar  question  arose  in  the  case  of  Forbes  v.  SheUmij  (8 
Simons,  335,)  where  the  defendant  pleaded  two  different  statutes 
of  limitation,  the  statute  of  21  James,  and  that  the  cause  of 
action  did  not  accrue  within  six  years,  and  also  the  statute  of 
Gieo.  4,  and  that  he  had  not  made  any  acknowledgment  of  the 
debt  within  six  years.  It  was  objected,  that  the  plea  was 
double,  but  the  vice-chancellor  held,  that  it  could  not  be  con- 
sidered as  a  double  plea,  for  although  the  two  acts  were  passed  at 
different  times,  they  ought,  he  observed,  to  be  considered  as  jointly 
making  one  bar.  He  held,  however,  that  it  was  unnecessary 
for  the  defendant  to  have  pleaded  the  statute  of  Geo.  4,  inasmuch 
as  there  was  no  allegation  in  the  bill  that  any  acknowledgment 
had  been  made ;  thereby  intimating  that  the  second  branch  of 
the  plea  would  have  been  necessary  had  the  bill  contained  any 
such  allegation. 

It  was  next  urged,  that  the  plea  should  have  denied  the  fraud 
charged  in  the  bill,  and  various  authorities  were  cited  in  sup- 
port of  this  position. 

It  is  undoubtedly  the  general  rule,  that  when  in  anticipation 
of  a  bar  that  might  be  set  up  by  the  defendant  to  the  plaintiff's 
claim,  such  as  a  release,  the  bill  alleges  that  the  release  was 
obtained  by  fraud,  the  plea  setting  up  the  release  should  also 
deny  the  fraud ;  yet  in  a  case  like  the  present,  the  defendant  is 
at  liberty  either  to  deny  the  fraud  altogether,  or  to  deny  the 
discovery  of  the  fraud  within  six  years.  (Story's  Eq.  PI.  764.) 
Indeed,  the  absolute  denial  of  the  fraud  is  inconsistent  with  the 
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plea  that  it  was  not  discovered  within  six  years,  since  in  the 
very  terms  of  the  plea,  there  is  an  implied  admission  of  the  fraud 
for  the  purposes  of  the  plea. 

'  The  only  remaining  question  is,  whether  the  answer  suffi- 
ciently denies  the  equitable  circumstances  which  are  alleged  in 
the  bill,  in  avoidance  of  the  bar  of  the  statute. 

Those  circumstances  are,  in  substance,  that  the  plainti^  in  or 
about  the  fall  of  1845,  commenced  a  written  correspondence 
with  the  defendant,  in  the  course  of  which  the  defendant  in- 
closed in  a  letter  to  the  plaintiff  the  account  mentioned  in  the 
bill,  and  that  the  developments  contained  in  that  letter,  and  the 
advice  which  the  plaintiff  received  thereon,  enabled  him  for  the 
first  time  to  discover  the  fraud  stated  in  the  bill,  which  he  did 
not  fully  understand  or  discover  until  the  receipt  of  such  ac- 
count and  letter,  and  that  he  was  not  apprised  until  then  of  the 
design  of  the  defendant  to  appropriate  to  himself,  and  keep  ia 
his  own  possession  and  use,  the  sum  of  $1600,  on  pretence  of 
paying  the  same  over  to  Sarah  Bassett,  one  of  the  legatees  in 
the  bill  named. 

These  are  all  the  equitable  circumstances  set  up  in  the  bill  as 
to  the  discovery  of  the  fraud,  and  in  avoidance  of  the  statute ; 
and  the  answer,  while  it  admits  the  correspondence  and  the 
transmission  of  the  letter  and  account  before  referred  to,  yet 
explicitly  and  fully  denies  that  the  plaintiff  was  enabled  to  or 
did  thereby  discover  the  fraud  charged  in  the  bill ;  on  the  con- 
trary, it  alleges  an  express  agreement  between  the  plaintiff  and 
defendant,  in  December,  1837,  that  the  defendant  should  retain 
the  $1600  in  his  hands  until  it  could  be  paid  according  to  the 
terms  of  the  will,  and  denies  the  discovery  by  the  plaintiff  within 
six  years  next  preceding  the  filing  of  the  bill,  of  any  material 
fact  alleged  in  his  bill,  of  which  he  was  previously  ignonnt. 

We  think  the  answer  Is  sufficient  to  support  the  plea. 

Plea  allowed. 
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Carpenter,  Executrix,  d&c.  v,  Provoost  and  others. 

The  representativee  of  a  torety  in  a  joint  bond,  not  liable  at  law  for  the  debt  by 
reaeon  of  the  sorviTorship  of  the  principal  obligor,  cannot  be  compelled  in  equity 
to  pay  the  obligation. 

The  remedy  in  equity  againat  a  deceased  joint  debtor,  is  limited  to  those  cases  in 
which  he  had  a  benefit  from  the  consideration  upon  which  the  obligation  arsse. 

(Before  Duer,  Mason  and  Campbell,  J.  J.) 
May  23 ;  June  4, 1849. 

The  bill  in  this  cause  was  filed  on  the  following  state  of  facts : 
On  the  14th  of  January,  1839,  John  S.  Provoost,  and  his  mother, 
Mary  T.  Provoost,  since  deceased,  executed  their  joint  (but  not 
several)  bond  to  Charles  Carpenter,  for  the  sum  of  fifteen  hundred 
dollars,  and  to  secure  its  payment,  they  executed  a  mortgage 
which  conveyed  the  interest  of  John  S.  Provoost  in  certain  real 
estate  in  the  county  of  Westchester,  of  which  his  father  had  died 
seised.  Mrs.  Provoost,  it  was  contended,  mortgaged  her  interest 
in  the  property,  but  as  she  had  only  a  life  estate,  it  became 
immaterial  to  consider  the  eiSect  of  her  execution  of  the  mort- 
gage. The  bill  was  filed  to  foreclose  this  mortgage,  and  it 
sought  to  charge  the  estate  of  Mary  T.  Provoost,  (of  which  the 
defendants,  William  and  James  Provoost,  were  executors,)  for 
any  deficiency  which  might  remain  after  the  sale  of  the  real 
estate. 

The  bill  was  taken  as  confessed  by  John  S.  Provoost  William 
and  James  Provoost  put  in  their  answer,  alleging  first,  that  under 
the  will  of  the  late  William  Provoost,  the  father  of  all  the  de- 
fendants, John  S.  Provost  did  not  take  any  estate  which  he  could 
mortgage ;  and,  in  the  second  place,  that  Mrs.  Mary  T.  Pro- 
voost executed  the  bond  in  question  as  a  surety  for  John  S. 
Provoost,  who  borrowed  from  Carpenter  for  his  own  benefit  the 
money  tor  which  the  bond  was  given ;  and  that  she  having 
since  died,  they,  as  the  representatives  of  her  estate,  are  not 
liable  in  law  or  in  equity ;  and  lastly,  that  they  have  fully  ad. 
ministered  upon  her  estate,  and  that  no  claim  was  made  on  this 
bond  within  the  time  allowed  by  law. 

Pending  the  suit,  C.  Carpenter  died,  and  the  suit  was  revised 
Vol.  II.  68 
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in  the  name  of  the  complainant  as  his  executrix,  on  the  motion 
of  the  defendants. 

W.  Inglisj  for  the  complainant. 

E.  Pierrepontf  for  the  defendants. 

By  the  Court.  Campbell,  J. — Without  going  into  details 
in  reference  to  the  interest  of  John  S.  Provoost  in  the  estate  of 
his  father,  we  entertain  no  doubt  that  he  had  such  an  interest 
as  could  be  sold,  assigned  or  mortgaged.  He  will  be  entitled  to 
his  share  of  the  proceeds  of  the  real  estate,  at  all  events,  on  the 
death  of  his  sister,  and  there  is  nothing  in  the  will  of  his  father 
which  prevents  him  from  making  such  disposition  of  that  inte- 
rest as  he  pleases. 

The  objection  is  not  well  taken  by  the  defendants  that  they 
have  fully  administered,  as  the  decree  would  only  affect  assets 
which  may  hereafter  come  into  their  hands. 

The  fact,  however,  which  is  set  up  in  the  answer  o[  the 
executors,  and  which  must  be  taken  as  true,  that  Mrs.  Provoost 
executed  this  joint  bond  as  a  surety  for  her  son,  must  control 
the  question  of  their  liability  as  executors  under  any  circum- 
stances affecting  the  present  condition  of  the  estate.  As  against 
her  separate  estate,  the  bond  is  not  good,  either  in  law  or  in 
equity.  In  all  the  cases  where  courts  of  equity  have  interfered 
and  decreed  against  the  representatives  of  a  deceased  joint 
obligor,  there  was  a  legal  or  equitable  claim  against  such  de- 
ceased obligor  at  the  time  of  his  entering  into  the  joint  obliga- 
tion. It  was  thus  in  the  case  of  Simpson  v.  Vaughan,  (2  Atk. 
30,)  and  in  Thomas  v.  Frazer,  (3  Ves.,  jun.,  399.)  In  the  for- 
mer of  these  cases,  the  doctrine  is  first  laid  down  by  Lord 
Hardwicke,  and  for  more  than  a  century  it  has  continued  to  be 
the  rule  of  the  English  court  of  chancery,  and  it  has  been 
adopted  with  scarcely  an  exception  by  American  courts  of 
equity.  In  the  great  case  of  Devaynes  v.  Noble  and  others^  (I 
Merivale,  663,)  Sir  William  Grant  discusses  this  doctrine  widi 
signal  ability,  and  he  re-affLrms  it  in  the  case  of  Sumner  v. 
Powell,  (2  Merivale,  36.)    In  the  latter  case,  he  says,  ^  The 
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question  is,  whether  any  other  effect  can  be  given  to  this  cove- 
nant in  equity  than  it  has  at  law.    It  has  never  been  deter- 
mined that  every  joint  covenant  is  in  equity  to  be  considered  as 
the  several  covenant  of  each  of  the  covenanters.    When  the 
obligation  exists  only  by  virtue  of  the  covenant,  its  extent  can 
be  measured  only  by  the  words  in  which  it  is  conceived.    A 
partnership  debt  has  been  treated  in  equity  as  the  several  debt 
of  each  partner,  though  at  law  it  is  only  the  joint  debt  of  all. 
But  these  all  have  had  a  benefit  from  the  money  advanced  or 
the  credit  given,  and  the  obligation  to  pay  exists  independently 
of  any  instrument  by  which  the  debt  may  have  been  secured. 
So  where  a  joint  bond  has  in  equity  been  considered  as  several, 
there  has  been  a  credit  previously  given  to  the  different  persons 
who  have  entered  into  the  obligation.    It  was  not  the  bond  that 
created  the  liability  to  pay."    And  in  the  case  of  Hunt  v. 
Bousmamer^  (8  Wheaton,  174,)  Chief  Justice  Marshall  says : 
^  That  the  courts  are  uniform  in  presuming  a  mistake  in  point 
of  fact,  in  every  case  where  a  joint  obligation  has  been  given 
and  a  benefit  has  been  received  by  the  deceased  obligor ;  that 
no  proof  of  actual  mistake  is  required,  and  the  existence  of  an 
antecedent  equity  is  sufficient ;"  and  he  adds,  *<  In  cases  attended 
by  precisely  the  same  circumstances  so  far  as  respects  mistake, 
relief  will  be  given  against  the  representatives  of  a  deceased 
obligor  who  had  received  the  benefit  of  the  obligation,  and  re- 
fused against  the  representatives  of  him  who  had  not  received 
it."    The  doctrine  is  thus  summed  up  by  Jewett,  Justice,  in  the 
recent  case  of  Bradley  v.  Burwett,  (3  Denio,  66.)    "  It  is  a 
general  principle,  that  in  case  of  a  joint  bond  or  obligation,  if 
one  of  the  obligors  dies,  his  representatives  are  at  law  discharged 
from  liability  to  the  obligees,  and  the  survivor  alone  can  be 
sued.    But  in  equity,  the  representatives  of  such  deceased  obli- 
gor are  liable,  unless  the  deceased  was  a  mere  surety ;  in  such 
case,  even  equity  will  not  extend  by  implication  the  responsi- 
bility from  that  of  a  joint  to  a  joint  and  several  undertaking." 
The  answer  of  the  executors  alleges,  that  the  bond  and  mort- 
gage were  given  in  this  case  to  secure  money  borrowed  by  John 
S.  Provoost,  and  his  mother  executed  them  as  his  surety.    The 
representatives  of  her  estate  should  not,  therefore,  have  been 


540  CASES  IN  THE  SUPERIOR  COURT. 

Lawrence  v.  Pool. . 

made  parties  to  this  bill.  A  decree  may  be  taken  for  the  sale 
of  John  S.  Provoost's  interest  in  the  real  estate  described  in  the 
mortgage,  and  charging  him  personally  for  any  deficiency. 
The  bill  must  be  dismissed  as  to  the  executors  of  Mrs.  Provoost, 
with  costs  up  to  the  time  of  their  motion  for  the  revival  of  the 
suit,  to  be  paid  out  of  the  estate  of  Carpenter  in  the  hands  of 
his  executrix. 


Lawrence  v.  Pool. 

A  plea  to  a  bill  ohjupag  fraud  in  procnring  a  Borrogate's  decree,  which  merely  aeCe 
op  the  decree  and  alleges  that  all  the  parties  in  interest  had  notice  of  the  pro- 
ceedingSi  without  denying  the  fraud,  is  bad. 

In  equity,  in  the  argument  of  a  plea,  the  defendant  cannot  object  to  the  sufficiency 
of  the  bin. 

(Before  Duer,  Mason  and  Campbbll,  J.  J.) 
May  33 ;  June  4, 1849. 

The  bill  was  filed  by  the  complainant  as  a  creditor  of  the  estate 
of  Isaac  Lawrence,  deceased,  in  behalf  of  himself  and  such  other 
creditors  as  should  choose  to  come  in  and  contribute  to  the  ex- 
penses of  the  suit.  The  object  of  the  bill  was  to  recover  back  a 
sum  of  money  received  by  the  defendant,  out  of  a  fund  in  the 
hands  of  the  surrogate  of  the  county  of  New  York,  created  by 
the  sale  of  I.  Lawrence's  real  estate,  and  to  restrain  any  further 
receipts.  The  bill  charged  that  the  order  of  the  surrogate  de- 
claring the  defendant  a  creditor,  under  which  he  received  the 
money  claimed,  was  obtained  by  him  by  a  variety  of  fraudulent 
representations  and  suppressions — that  there  was  nothing  due 
to  the  defendant,  but  that  he  owed  the  estate ;  and  that  the 
estate  was  insufficient  to  pay  all  the  just  debts.  Some  other 
matters  are  stated  in  the  opinion  of  the  court. 

The  defendant  interposed  a  plea  in  bar,  setting  forth  the  pro- 
ceedings before  the  surrogate,  upon  his  claim  against  the  estate. 
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That  it  was  referred  by  the  defendant  and  the  administrator  of 
I.  Lawrence  to  three  referees  approved  by  the  surrogate,  and  the 
reference  made  a  rule  of  the  supreme  court.  That  the  referees 
reported  nearly  $14,000  due  to  the  defendsint,  and  their  report 
was  confirmed  by  the  supreme  court,  and  a  judgment  rendered 
thereon.  That  the  surrogate  afterwards,  on  due  notice  &c.  to 
all  interested,  proceeded  to  ascertain  the  debts  against  I.  Law- 
rence, and  decreed  the  defendant's  to  be  a  valid  and  subsisting 
debt  to  the  amount  of  the  judgment,  and  directed  distribution  to 
be  made  rateably,  under  which  decree  the  defendant  received 
the  money  in  question. 

L.  B.  Woodruff  and  G?.  Wood^  for  the  defendant 

W.  B.  Lawrence^  for  the  complainant. 

By  the  Court.  Mason,  J. — ^The  well  established  rule  at 
law,  that  upon  the  argument  of  a  demurrer  to  any  pleading  the 
previous  pleading  of  the  party  demurring  may  be  shown  to  be 
bad,  has  never  been  adopted  in  equity,  and  the  party  pleading 
to  a  bill  is  not  allowed  to  sustain  his  plea  by  proving  the  bill  to 
be  defective. .  {Sperry  v.  Miller^  2  Barb.  Ch.  R.  632.)  It  is  unne- 
cessary therefore  to  express  an  opinion  upon  the  objections  taken 
by  the  defendant's  counsel  to  the  sufficiency  of  the  bill  in  this 
case.    The  plea  must  stand  or  fall  upon  its  own  merits. 

The  bill  was  filed  to  set  aside  a  decree  of  the  surrogate  of  the 
county  of  New  York,  in  favor  of  the  defendant,  against  the  estate 
of  Isaac  Lawrence,  deceased,  which  is  alleged  to  have  been  ob- 
tained by  false  and  fraudulent  representations,  and  fraudulent 
suppressions  of  important  facts.  It  specifies  a  number  of  cir- 
cumstances in  which  the  fraud  is  said  to  consist,  and  also  alle- 
ges that  all  the  facts  of  the  case  and  the  fraudulent  nature  of  the 
transaction,  were  unknown  to  the  administrator  of  Isaac  Law- 
rence, and  had. been  discovered  by  the  plaintiff  but  a  short  time 
previous  to  the  filing  of  the  bill. 

The  plea  merely  sets  up  the  decree  without  any  denial  of  the 
fraud,  or  any  other  allegation  whatever,  except  that  all  parties 
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interested  had  notice  at  the  time  the  decree  was  rendered ;  and 
it  is  not  accompanied  by  an  answer. 

The  rule  in  cases  of  this  kind  is  thus  stated  by  Chancellor 
Walworth :  "  Where  fraud  or  other  circumstances  are  charged 
for  the  purpose  of  avoiding  a  release,  (and  the  same  is  true  with 
regard  to  a  decree  or  judgment)  the  defendant  pleading,  must  by 
proper  negative  averinents  in  his  plea,  deny  the  allegations  of 
fraud  d&c,  and  must  support  his  plea  by  a  fiill  answer  and  dis- 
covery as  to  every  equitable  circumstance  charged  in  the  bUl,  to 
avoid  the  bar.  {Bolton  v.  Gardner^  3  Paige  273.)  See  also 
Story's  Equity  Pleading,  §  671,  681. 

The  plea  must  therefore  be  overruled,  and  the  defendant  must 

answer  the  bill  and  pay  the  costs  of  the  hearing  within 

days  of  the  service  of  the  order. 


GuRRiE  V.  W.  Steele  and  others. 

To  •natain  a  compromue,  made  between  litigant  parties,  it  is  not  neoanary  flnt 
each  siioold  know  all  the  facts  bearing  upon  the  extent  of  his  claim ;  profided 
the  sacrifice  made  by  him  in  the  compromise,  is  not  proved  by  him  to  have  beea 
greater  than  he  wonld  hare  made  for  the  sake  of  a  settlement,  if  snch  facts  bad 
been  fully  known  to  him 

The  assets  of  a  decedent  at  the  time  of  his  death,  were  in  the  hands  of  one  whs 
claimed  as  sole  legatee,  and  bo  continued.    The  wife  of  the  deceased,  (whose  re* 
lation  as  wife  was  contested,)  opposed  the  probate  of  his  will,  and  succeeded  be- 
fore the  surrogate  and  on  two  appeals.    Pending  a  third  appeal,  she  compronuBed 
and  settled  the  oontroyersy,  by  receiTing  all  her  costs  and  charges,  and  a  smn  in 
gross,  less  by  about  one-fourth  than  her  share  of  Ihe  estate.    The  amonnt  of  the 
estate  was  in  fact,  about  one-fourth  larger  than  she  was  aware  of  when  she  set- 
tied.    Id  a  suit  by  her  to  set  aside  the  compromise,  Held,  1st.  That  it  was  not 
to  be  treated  as  one  made  between  trustee  and  beneficiary,  or  between  paities 
standing  in  a  confidential  relation  to  each  other.    2nd.  That  fthe  was  not  entitled 
to  relief  on  any  ground,  it  being  quite  apparent  that  she  would  hare  settled  in  the 
same  manner  if  she  had  known  the  amount  of  the  estate. 

Where  a  gift  in  the  nature  of  one  mortia  catua,  is  given  upon  a  condition  or  ander- 
standing  that  it  is  all  the  donee  shall  receive  from  the  donor's  estate ;  on  the  latter's 
overturning  the  cotemporary  disposal  of  the  estate,  and  coming  in  to  share  it,  in 


NEW  YORK— JUNE,  1849.  643 

Corrie  ▼•  Steele. 

Tiolation  of  midi  imdeiBtaiidiiiff»  she  will  be  raqniied  to  aocoant  for  the  amoimt  of 
each  donation. 
(Before  Dubb,  Mabon  and  Caii7bell,  J.  J.) 
May  24,  25, 26 ;  Jane  9, 1849. 

This  was  a  suit  in  equity,  commenced  in  the  late  court  of 
chancery,  to  set  aside  a  compromise  and  settlement,  made  by 
the  complainant  in  the  latter  part  of  April,  1843,  with  the 
defendant,  William  Steele.  It  appeared  that  Mungo  Gurrie, 
of  the  city  of  New  York,  who  from  1816,  till  his  death  on 
the  first  day  of  November,  1840,  was  either  a  clerk  of,  or  kept 
an  office  with,  W.  Steele,  left  a  will  in  his  own  hand  writing, 
and  apparently  duly  executed,  by  which  he  left  all  his  property 
to  his  uncle,  Robert  Thompson,  then  the  senior  partner  of  Steele. 
This  will  was  dated  October  27, 1840,  and  had  subscribed  to  it 
the  names  of  John  Gemmel  and  Phoebe  Finch  as  witnesses,      i 

It  was  delivered  by  Currie  to  W.  Steele  on  the  day  of  its  date, 
together  with  an  order  drawn  by  Currie  in  his  own  hand,  on 
Thompson  &  Steele,  in  favor  of  "  Sarah  Finch"  for  one  thousand 
dollars,  which  Steele,  (on  being  requested  by  the  complainant,) 
accepted  at  C.'s  house  on  the  same  day.  The  order  was  in  these 
words  : 

"In  consideration  of  kindness  and  attention  to  me  for  the  last 
twenty  years,  pay  Mrs.  Sarah  Finch  one  thousand  dollars  in  case 
of  my  demise.  Five  hundred  dollars  on  the  first  day  of  Febru- 
ary, and  five  hundred  on  the  first  day  of  May,  both  next  ensuing. 

MuNGo  Currie. 

To  Messrs.  R.  Thompson  &  W.  Steele." 

The  complainant,  Sarah  Currie,  formerly  Sarah  Finch,  claim- 
ing to  have  been  married  to  Mr.  Currie  for  twenty  years  before 
his  death,  contested  the  proof  of  the  will  before  the  surrogate,  on 
its  being  presented  for  probate  by  Thompson.  After  a  contest 
before  that  officer,  he  decided  that  there  had  not  been  a  suffi- 
cient publication  of  the  will  to  entitle  it  to  probate. 

Thompson  appealed  from  this  decision,  and  it  was  affirmed 
by  the  circuit  judge. 

In  December,  1841,  R.  Thompson  died,  having  appointed  the 
defendants,  William  and  Robert  Steele,  his  executors.    They 
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appealed  to  the  chancellor  from  the  decree  of  the  circuit  judgei 
and  the  appeal  was  dismissed  by  de&ult.  The  chancellor  re- 
fused to  open  the  default  in  October,  1842,  and  from  his  order  to 
that  effect,  the  Steele's  appealed  to  the  court  for  the  correction 
of  errors.  In  the  case  before  the  circuit  judge,  and  the  chancel- 
lor, and  in  the  latter  court,  Richard  Mott  was  the  solicitor  for 
Mrs.  Currie. 

The  order  or  draft  for  $1000,  was  paid  by  Mr.  Steele  to  Mrs. 
Ourrie,  (who  receipted  the  amount  as  "  Sarah  Finch,")  out  of 
M.  Gurrie's  funds  in  the  hands  of  Thompson  &  Steele.  In  fact, 
Currie's  estate  consisted  of  bonds,  mortgages  and  securities,  in 
their  hands,  with  the  exception  of  a  little  household  furniture 
which  remained  in  the  possession  of  Mrs.  Currie.  The  amount 
on  the  18th  August,  18^,  was  $8748  97,  as  appeared  by  the  in- 
ventory then  filed  by  W.  Steele  as  administrator.  The  execu- 
tors of  Thompson  retained  these  securities  while  the  litigation 
continued.  They  denied  that  the  plaintiff  ever  was  the  wife  of 
M.  Currie,  or  that  in  case  of  an  intestacy,  she  would  be  entitled 
to  any  part  of  his  estate.  They  relied  upon  his  letters,  and  va- 
rious circumstances,  in  proof  of  this  position.  On  the  other  hand, 
Mrs.  Currie  proved  conclusively  in  this  suit,  that  she  was  mar- 
ried to  Currie  as  long  ago  as  1834  or  1825. 

While  the  appeal  was  pending  in  the  court  of  errors,  negotia- 
tions for  a  settlement  of  the  controversy  were  conducted  between 
W.  Steele  and  the  solicitor  for  Mrs.  Currie ;  which  after  a  con- 
siderable discussion  and  the  gradual  yielding  of  Steele  as  to  the 
amount,  resulted  in  her  agreeing  to  receive  $3500  and  her  costs, 
in  full  of  all  her  rights  and  claims  in  and  to  the  estate  of  Mungo 
Currie,  and  to  permit  Steele  to  take  out  administration.  This 
compromise  and  settlement  was  carried  into  effect  on  the  first 
day  of  May,  1843.  Mrs.  Currie  executed  to  W.  Steele  a  full  re- 
lease and  assignment  unclor  seal,  of  all  her  rights,  interests  and 
claims  in  and  to  the  estate  ;  and  Story]o.  paid  her  the  consideration 
agreed  upon,  $3600 ;  and  also  paid  to  Mott,  her  solicitor,  $300, 
in  full  for  his  costs  and  counsel  fees. 

The  bill,  filed  in  1844,  Fought  to  set  aside  this  release  and  as- 
signment, on  the  ground  that  Mrs.  Currie  was  kept  in  ignorance 
of  ilie  value  and  extent  of  Currie's  estate ;  and  charging  fraud 
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«nd  coUusion  between  her  late  soUciUnr  and  W.  Steele,  in  effect- 
ing the  settlement  The  defendants  in  the  suit  were  William 
and  Robert  F.  Steele  and  JEL  Mott.  They  all  answ^ed,  denying 
the  personal  imputations  and  other  chains  made  by  the  bill,  and 
insisting  that  the  release  was  executed  fairly  and  in  good  fisdth 
So  far  as  it  was  shown  by  the  evidence^  Mrs.  Cuirie's  knowledge 
at  the  time  of  the  settlement,  of  the  amount  of  the  estate  left  by 
her  husband,  was  derived  firom  a  memorandum  in  his  hand  wri- 
ting, which  made  it  about  #7000. 

The  cause  was  heard  on  the  pleadings  and  proofs.  Such  ad- 
ditional facts  as  are  necessary  to  a  comet  understanding  of  the 
decision,  will  be  found  in  the  opinion  of  the  court 


S.  M.  Woodrt^  and  A.  H.  Dana^  for  the  complainant 
R.  Mott  and  W.  Inglis^  for  the  defendant 

By  the  Court.  .  Duer,  J. — ^The  object  of  the  bill  in  this 
case,  is  to  set  aside  a  release  and  assignment  executed  by  Mrs. 
Ouirie,  the  complainant,  in  favor  of  the  defendant,  William 
Steele,  of  all  her  rights  and  interest  in  the  personal  estate  of  her 
deceased  husband,  Mungo  Currie ;  and  upon  the  argument,  her 
title  to  this  relief  was  placed  upon  the  sole  ground,  that  previous 
to,  and  at  the  time  of  the  execution  of  the  release,  she  was  kept 
in  ignorance  of  the  nature  and  value  of  the  assets  in  which  she 
was  entitled  to  share,  and  consequently  in  relinquishing  her 
claims  to  the  defendant  Steele,  made  a  greater  sacrifice  than, 
with  a  knowledge  of  the  facts,  which  he  was  bouud  to  commur 
nicate,  she  would  have  consented  to  bear. 

In  delivering  our  judgment,  we  deem  it  unnecessary  to  con- 
sider the  various  questions  of  law  and  of  fact  which  were  raised 
and  discussed  by  the  counsel  upon  the  argument,  since  it  is  by 
a  shorter  process  of  reasoning  that  we  have  been  enabled  to 
arrive  at  a  satisfactory  conclusion. 

It  was  strongly  urged  by  the  coimsel  for  the  complainanti 
that  this  cause  ought  to  be  decided  upon  the  principles  that 
courts  of  equity  have  uniformly  and  wisely  applied  to  a  settle- 
ment of  accounts  followed  by  a  release,  between  a  trustee  and 
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cestui  que  trust,  and  indeed  between  all  parties  standing  to  each 
other  in  a  confidential  relation ;  but  we  are  clearly  of  opinion, 
that  these  principles  are  only  applicable  where  the  rights  and 
claims  of  the  cestui  que  trust  were  undisputed,  and  where  the 
settlement  upon  which  a  release  was  founded  was  intended, 
and  was  represented  to  embrace  all  the  property  to  which  the 
cestui  que  trust  was  entitled.  It  is  true,  that  Wm.  Steele,  so 
long  as  he  retained  in  his  possession  the  assets  of  the  deceased, 
before  he  obtained  letters  of  administration,  was  in  judgment  of 
law  a  trustee  for  those  who  might  ultimately  appear  to  be  en- 
titled ;  but  it  is  not  true,  that  the  rights  of  Mrs.  Currie  as  a 
cestui  que  trust,  were  acknowledged  by  him ;  nor  was  the  sum, 
that,  for  the  purpose  of  extinguishing  her  claims,  he  agreed  to 
pay,  and  she  consented  to  receive,  either  stated  by  him,  or  re- 
garded by  her,  as  the  whole  amount  which,  had  her  rights  been 
admitted  or  established,  she  would  have  been  entitled  to  receive* 

Her  title  to  any  share  of  the  personal  estate  of  the  deceased, 
depended  upon  the  facts  whether  she  was  his  lawful  wife,  and 
whether  a  paper  written  and  signed  by  him  a  few  days  before 
his  death,  and  in  which  her  name  was  not  mentioned,  was  pro- 
perly attested  and  published  as  his  last  will  and  testament; 
and  these  facts,  when  the  negotiation  was  entered  into,  which 
terminated  in  the  release  and  assignment  that  are  now  sought 
to  be  impeached,  bad  long  been,  and  were  still,  the  subject  of 
a  legal  controversy  between  the  parties ;  nor  without  an  ami- 
cable settlement,  was  there  much  reason  to  believe  that  this 
controversy  would  be  terminated.  Her  object  in  entering  into 
this  negotiation,  was  to  be  relieved  from  the  delay,  .expense  and 
hazards  of  a  protracted  litigation,  and  for  the  sake  of  a  speedy 
and  final  settlement,  she  consented  to  make  a  considerable  de- 
duction from  the  sum  which,  should  her  claims  be  established, 
she  knew  she  would  be  entitled  to  receive. 

The  transaction  was,  therefore,  not  a  settlement  between  a 
trustee  and  a  cestui  que  trust,  but  a  compromise  of  conflicting 
claims  between  litigant  parties ;  and  it  is  by  the  rules  that  a 
tsourt  of  equity  applies  in  judging  of  the  validity  of  such  a 
compromise,  that  our  determination  must  be  governed. 

Hence,  the  complainant,  even  upon  the  supposition  that  all 
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Ae  &cts  she  was  entitled  to  know,  were  not  disclosed  to  her,  is 
not  entitled  to  the  relief  she  seeks  merely  upon  the  ground  that 
the  sum  which  she  agreed  to  accept  as  the  consideration  for 
releasing  her  claims,  was  less  than  that  proportion  of  her  hus* 
band's  estate  which,  as  his  widow,  she  might  justly  demand ; 
for  a  partial  saciifice  of  this  description  is  involved  in  every 
compromise  of  a  just  demand,  and  the  very  term  compromise, 
implies  its  existence.  To  entitie  her  to  relief,  it  must  also 
appear  that  the  voluntary  sacrifice  which  the  compromise  in- 
vcdved,  was  greater  than  with  a  full  knowledge  of  the  nature 
and  value  of  the  assets  in  which  she  was  entitled  to  share,  she 
would  have  consented  to  make.  In  other  words,  it  must  appear 
that,  owing  to  the  concealment  of  which  she  complains,  she  has 
sustained  a  loss,  the  amount  of  which  this  court  has  now  the 
means  of  ascertainining.  For  such  a  loss,  if  any  such  has 
been  sustained,  she  may  justly  claim  to  be  remunerated ;  but  it 
is  evident,  that  in  order  to  ascertain  its  existence  and  extent, 
the  sum  that,  in  making  the  compromise,  she  was  content  to 
abate,  must  be  deducted  from  the  amount  to  which  she  would 
be  entitled,  should  the  release  be  set  aside  and  a  new  distribu- 
tion of  the  assets  of  her  deceased  husband  be  now  decreed. 

There  can  be  no  ground  of  complaint,  if  the  moneys  which 
the  defendant,  Steele,  has  actually  paid  to  her  from  the  estate 
of  the  deceased,  are  equal  in  amount,  making  the  deduction 
that  has  been  stated,  to  the  whole  sum  that,  upon  a  distribution 
of  the  assets  according  to  the  rules  that  the  statute  prescribes, 
she  would  have  a  right  to  demand.  Upon  this  supposition,  she 
has  sustained  no  loss,  and  can  be  entitled  to  no  relief. 

In  appljring  these  principles,  the  first  inquiry  is,  what  was 
the    sum  that,  in  making  the  settlement  with  the  defendant 
Steele,  and  for  the  sake  of  that  settlement,  the  complainant  was 
^villing  to  abate  from  her  just  claims  as  widow  of  the  intestate  ? 
17he  allegations  are,  that  she  believed,  and  by  a  misrepresen- 
tation and  concealment  of  material  facts,  was  induced  to  believe, 
that  the  whole  value  of  the  assets  that  had  come  into  the  hands 
of  Steele  was  $6600,  in  addition  to  the  sum  of  $1000  which  he 
had  already  paid  her  in  satisfaction  of  the  draft  in  her  favor, 
Tirhich  her  husband  had  drawn  shortly  before  his  death,  and 
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dellTered  to  her  as  a  donatio  mortis  eausOf  and  which  Steele,  ia 
the  name  of  his  firm,  had  accepted.    She  also  believed,  and  it 
is  evident  that  it  was  so  undeistood  by  her  counsel  and  other 
advisers,  that  of  this  $6600,  the  sum  of  $4300  belonged  to  her 
as  the  widow  of  the  intestate ;  that  is,  distributing  the  entiie 
sum  between  herself  and  the  brothers  and  sisters  of  the  intes- 
tate, according  to  the  rules  that  the  statute  prescribes.    In  ma- 
king the  compromise,  and  upon  the  condition  that  the  defendant 
Steele  would  defray  all  the  costs  of  their  litigation,  she  con- 
sented to  accept  from  him  $3600  in  satisfiu^tion  of  her  claims^ 
and  this  sum  which  she  has  actually  received,  was  the  oonside* 
ration  of  the  release  and  asagnment  that  we  are  now  lequiied 
to  annul    Hence,  to  free  herself  from  an  expensive  and  ven- 
lious  litigation,  and  in  order  to  realize  the  funds,  of  which  she 
stood  in  need,  she  submitted  as  she  believed  to  a  loss  of  |800. 
Nor  is  it  possible  to  doubt,  that  had  she  then  possessed  all  the 
information  that  the  answers  and  the  evidence  in  this  canss 
have  disclosed,  she  would,  from  the  same  motives,  have  con- 
sented to  an  equal  sacrifice.    Hence,  from  any  estimate  of  the 
actual  loss  of  the  comi^ainant,  this  sum  of  $800  must  be  de- 
ducted ;  since,  in  a  case  in  which  no  actual  fraud  can  be  justly 
imputed  to  the  defendants,  and  that  such  is  the  present  case, 
the  complainant's  counsel  candidly  admitted ;  it  would  be  pal- 
pably unjust  to  set  aside  the  release  for  the  purpose  of  restoring 
to  her  the  sum  that  she  then  agreed  to  surrender.    She  may  be 
entitled  to  a  remuneration  for  any  loss  that  her  involuntary 
ignorance  occasioned,  but  she  has  no  right  to  consider  this  sum 
as  a  portion  of  that  loss,  and  should  it  appear  in  the  result  that, 
deducting  this  sum,  no  loss  has  been  sustained,  she  can  have 
no  title  to  the  relief  that  is  prayed,  and  the  bill  must  be  dis- 
missed. 

The  total  amount  of  the  inventory  that  has  been  filed  by  the 
defendant  Steele,  since  he  obtained  letters  of  administration,  is 
$8748  97.  Nor  is  there  any  reason  whatever  for  doubting  that 
this  inventory  comprehends  all  the  personal  estate  of  the  intes- 
tate, with  the  exception  of  the  furniture  that  the  complainant 
was  allowed  to  retain ;  and  it  is  equally  clear  upon  the  evi- 
dence, that  it  includes  the  $1000,  which,  as  already  nentioaed, 
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vu  paid  to  her  in  satisfaction  of  the  draft  which  the  defendant 
accepted.  If  the  release  were  set  aside,  it  is  this  sum  of 
$8748  97,  that  it  would  be  necessary  to  distribute ;  and  credit- 
ing the  complainant  with  the  proportion  that,  as  the  widow  of 
the  intestate,  she  would  be  entitled  to  receive,  and  charging  her 
with  the  sum  she  has  actually  received,  and  with  the  $800 
which,  in  making  the  compromise,  she  consented  to  abate,  the 
result  will  be  as  follows : 

Under  the  present  statute  of  distribution,  (2  R.  S.  96,  }  75^ 
subd,  3,)  she  would  be  entitled  to  the  gross  sum  of  $2000,  and 
deducting  this  sum,  to  a  moiety  of  the  balance. 

Then,        $8748  97,  whole  sum  to  be  distributed. 

Deduct        2000  00 


6748  97 


One-half,     3374  38 
Add  2000  00 


$6374  38,  whole  amount  to  which  complainant  is 

entitled. 

She  has  also  received,  and  is  to  be  charged  with, — 
$1000  00  amount  of  draft 
3600  00  paid  in  compromise. 
800  00  which  she  consented  to  abate. 


$6300  00 


Leaving  a  balance  of  $74  38,  as  the  only  sum,  that  upon  any 
equitable  principle  we  could  decree  to  be  paid  to  her ;  a  balance 
however,  far  more  than  covered  by  the  value  of  the  furniture, 
for  which,  upon  a  new  distribution  of  the  assets,  she  would  be 
compelled  to  account,  and  by  the  commissions  to  which  the  ad- 
ministrator would  be  entitled. 

There  is,  however,  a  possible  objection  to  the  mode  of  com- 
putation which  we  have  followed  in  arriving  at  this  result,  and 
this  objection  it  will  be  proper  to  notice. 

Hie  draft  of  $1000,  it  may  be  said,  was  a  valid  donation 
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made  to  the  complamant  by  her  husband  before  his  death,  and 
consequently  this  sum  ought  not  to  be  reckoned  as  a  portion  of 
the  assets  in  respect  to  which  he  died  intestate,  but  should  be 
deducted  from  the  sum  total  of  the  inventory,  so  as  to  confine  to 
the  residue  the  distribution  under  the  statute,  between  the 
widow  and  the  next  of  kin.  Without  stopping  to  inquire 
whether  the  delivery  of  this  draft  was  valid  as  a  donatio  mortis 
causa,  (a  question  as  to  which  serious  doubts  might  be  raised,Xa) 
there  is  another,  and  it  seems  to  us,  a  conclusive  reply  to  the 
objection.  It  is  absolutely  certain,  that  when  the  draft  was 
placed  in  the  hands  of  the  complainant,  the  intentions  of  the 
husband  were,  that  she  should  have  no  other  or  larger  sum  from 
his  estate  than  it  embraced.  That  such  were  his  intentions,  is 
rendered  manifest  by  the  tenv  of  the  paper  which  he  w^ 
and  signed  on  the  very  day  that  the  draft  is  dated,  and  which 
he  doubtless  believed  would  operate  as  an  effectual  disposition 
of  his  property ;  and  the  circumstances  of  the  case  conclusively 
show,  that  his  intentions  were  perfectly  known  to  her  when  she 
received  the  draft  Hence,  the  fulfilment  by  her  of  the  inten- 
tions of  the  donor,  was  a  tacit  condition  annexed  to  the  gift ; 
since,  could  he  have  foreseen  that  his  will  would  be  set  aside, 
the  gift,  it  is  certain,  would  never  have  been  made. 

She  violates  this  condition,  when  availing  herself  of  the  in- 
formalities in  the  execution  of  the  will,  she  claims  as  widow  a 
full  distributive  share  of  the  estate.  In  preferring  this  claim, 
she  induces  by  her  own  act,  an  entire  failure  of  the  considera- 
tion on  which  the  gift  was  founded ;  and  certainly  in  a  court  of 
equity,  if  not  of  law,  renders  the  gift  a  nullity.  A  just  regard 
to  the  intentions  of  her  husband,  might  have  led  her  to  confinn 
the  disposition  of  his  wilt,  but  when  in  disregard  of  his  wishes, 
she  elects  to  set  them  aside,  there  is  a  plain  equity  that  she 
should  be  compelled  to  bring  the  payments  made  to  her  under 
the  draft  into  the  common  fund  for  distribution,  and  be  charged 
with  that  amount  as  a  part  of  the  share  to  which  imder  the  sta- 
tute she  is  entitled. 

It  is  this  rule  that  we  have  followed,  and  it  seems  to  us,  diat 

(a)  See  HtarrU  v.  Clark,  3  Comst  fi.  93. 
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there  is  no  escape  from  the  conclusion  to  which  it  has  led  us, 
namely,  that  the  complainant  has  sustained  no  loss  whatever 
by  the  settlement  and  release  which  she  desires  to  vacate ;  that 
is,  no  loss  beyond  that  to  which,  from  very  reasonable  motives, 
her  deliberate  assent  was  then  given.  So  far  from  having  been 
prejudiced  by  her  alleged  ignorance  of  the  value  of  the  estate 
when  she  executed  the  release,  it  is  highly  probable,  that  the 
setting  it  aside,  instead  of  being  a  benefit  to  her,  would  be  a 
positive  injury,  by  compelling  her,  upon  a  more  just  distribution 
of  the  assets,  to  refund  a  portion  of  the  moneys  she  has  already 
received. 

The  bill  must  therefore  be  dismissed. 

Justice  to  the  parties  requires  us  to  add  a  few  observations. 
Had  there  been  no  compromise  between  the  parties,  we  have  no 
doubt  whatever  that  the  complainant  must  ultimately  have  suc- 
ceeded in  establishing  her  claims.  Without  a  judicial  repeal  of 
some  very  plain  provisions  of  the  revised  statutes,  the  will  of 
Currie  would  never  have  been  sustained;  and  that  the  com- 
plainant was  his  lawful  wife,  unless  we  impute  direct  perjury 
to  many  of  the  witnesses,  cannot  now  be  doubted.  But  it  by 
no  means  follows,  that  the  defendant,  Steele,  acted  with  bad 
faith  in  opposing  her  claims.  In  seeking  to  maintain  the  va- 
lidity of  the  will,  he  acted  under  the  advice  of  eminent  counsel ; 
and  the  circumstances  of  the  case,  as  they  appeared  immediately 
after  the  death  of  Currie,  justified  him  in  believing  that  the  alle- 
gation of  a  marriage  between  him  and  the  complainant,  was  a 
fraudulent  pretence,  which  his  duty  to  the  next  of  kin  of  the 
deceased  required  him  to  resist,  and,  if  possible,  to  defeat.  The 
suspicions  that  at  this  time  covered  the  case,  may  now  be  re- 
moved, but  originally  it  was  a  case  of  very  strong  suspicion. 
Nor  is  this  all  that  our  duty  requires  us  to  say. 

The  very  gross  charges  of  collusion,  bribery,  and  fraud,  that 
the  complainant  has  preferred  in  her  bill  against  Mr.  Steele, 
and  her  then  solicitor  and  legal  adviser,  Mr.  Mott,  we  are  bound 
to  say,  are  utterly  groundless,  and  ought  never  to  have  been 
made.  They  are  not  only  fully  denied  in  their  answers,  but 
are  effectually  refuted  by  the  evidence ;  and  for  those  reasons, 
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they  weie  very  properly  abandoned  by  the  able  counsel  for  the 
plaintiff. 

Under  these  circumstances,  could  we  reach  the  party  to  whose 
rash  suspicions  and  rajBh  advice,  the  filing  of  the  bill  and  the 
chai^[es  it  contains  must  be  ascribed,  costs  would  be  given  to 
the  defendants.  But  it  is  evident,  that  the  c<»nplainant  has 
been  deceived  by  him  in  whom  her  confidence  was  reposed ; 
and  in  consideration  of  her  sex,  her  ignorance,  and  her  poverty, 
we  think  it  a  fair  exercise  of  our  discretion,  in  dismissing  her 
bill,  to  exempt  her  from  the  usual  penalty. 

The  bill  is  dismissed  without  costs. 


BoRBEL  and  others  v.  The  Mayor,  Aldermen  and  Common- 
alty OP  THE  City  op  New  York. 

A  grant  of  a  manicipal  corporation,  haTing  the  right  to  land  on  the  Aon  andandv 
the  water  of  a  river  or  harbor,  of  the  land  under  water  from  high  water  niaifc^  to  A. 
m  fee,  reaerring  ao  much  of  the  aoil  under  water  m  was  required  Iv  a  atieet,  whieh 
waa  to  become  the  exterior  line  of  the  filling  up  of  such  land,  and  the  aame,  aa  well 
as  the  whanrea  bnUt  oat  therefrom,  were  to  be  public  atreeta  and  wharrea;  aad 
which  grant  contained  a  coTenant  of  the  corporation,  that  A.  and  hia  beiia  &€.,  Ai- 
filUog  their  coFenants,  might  have  and  tnjoj  the  wharfage  and  «n  the  adraatagct 
of  the  wharvea  to  be  erected ;— ^oaToya  conditionally  in  respect  of  the  wfa«f  ar 
bulkhead  made  by  the  atree  t,  an  interaat,  which  ia  real  property ;  and  it  ia  not  to  be 
conaidered  as  a  mere  covenant. 

Such  an  intereat  ia  an  incorporeal  hereditament 

Incorporeal  hereditaments,  are  not  subject  to  taxation  by  thepioviiioiiB  of  the  laeiMd 
atatutea  concerning  the  aaoeaament  and  collection  of  taxea. 

They  are  not  land,  real  §9tate  or  real  property  ;  nor  are  they  ekaUeliV  fomml 
property;  aa  defined  in  the  tax  law. 

(Before  Duer,  Mason  and  Cajcpbbll,  J.  J.) 
May  19, 20 ;  June  9, 1849. 

The  bill  in  this  cause  stated  that  the  defendants,  on  the  Ist 
of  August,  1810,  by  deed  under  their  corporate  seal,  granted  to 
John  Jacob  Astor,  now  deceased,  and  to  his  heirs  and  assigns^ 
two  water  lots,  one  of  them,  (in  relation  to  which  the  controrer- 
sy  in  this  cause  has  arisen,)  situate  between  King  and  Hamers- 
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ley  Streets,  in  the  city  of  New  York,  and  extending  westerly  in 
breadth  from  high  water  mark  on  the  Hudson  River,  four  hun- 
dred and  twenty-eight  feet,  to  the  line  established  as  the  perma- 
aent  line  of  West  street,  and  in  length  from  north  to  south,  one 
hundred  and  fifty  feet,  saving  and  reserving  however  out  of  such 
water  lot  and  soil  under  water,  so  much  of  the  same  as  would 
be  necessary  to  make  Washington  street  sixty  feet  wide,  and 
West  street  seventy  feet  wide ;  the  streets  to  be  extended  and  con- 
tinued through  the  premises  as  the  same  should  be  directed  by 
the  corporation  of  the  city,  agreeably  to  a  map  annexed  to  the 
deed. 

The  deed  contained  a  covenant  by  the  grantee,  that  he,  his 
heirs,  or  assigns,  would  build,  on  the  requisition  of  the  corpora- 
tion, such  wharves  and  streets  on  that  portion  of  Washington 
and  West  streets  which  passed  through  the  premises,  as  should 
be  necessary  to  make  them  respectively  of  the  width  stipulated 
for,  and  would  also  keep  them  at  all  times  thereafter,  in  good 
order  and  repair,  and  that  the  same  should  always  be  used  as  , 
public  wharves  and  streets ;  and  also  a  covenant  on  the  part  of 
the  corporation  that  the  party  of  the  second  part,  his  heirs  and 
assigns,  keeping  and  performing  the  covenant  ^c.  on  his  and 
their  part  to  be  performed,  should  and  might  at  all  times  there- 
after, have  and  enjoy  the  wharfage  and  benefits  and  advantages 
growing  or  arising  from  the  wharves  to  be  erected  on  the  west 
end  of  the  premises. 

The  bill  then  alleged  that  Mr.  Astor  had  erected  the  wharf  on 

the  west  end  of  the  premises,  as  contemplated  by  the  grant,  and 

that  the  same  had  at  all  times  since  its  erection,  been  used  and 

occupied  as  a  public  street  or  wharf.    That  Mr.  Astor  had  for 

several  years  past  been  assessed  by  the  assessors  of  the  eighth 

"Ward,  (in  which  the  premises  are  situated,)  as  the  owner  of  the 

Imlkhead,  being  parcel  of  the  wharf  so  built  by  him,  and  taxes 

bad  been  imposed  on  the  bulkhead  accordingly,  and  that  such 

ta:Kes  not  having  been  paid,  the  corporation  had  sold  the  bulk- 

liead  wharf  or  street,  for  the  non-pajrment  of  some  of  the  taxes, 

to  one  John  L.  Brower  for  the  term  of  five  years,  and  were  about 

^ve  him  a  lease  therefor,  pursuant  to  such  sale ;  and  also  that 
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they  intend  to  sell  the  bulkhead  for  other  taxes  which  bad  been 
assessed  thereon. 

The  bill  then  stated  the  death  of  Mr.  Astor,  and  that  the  oom- 
plainants  have  succeded  to  his  rights  in  the  premises  by  devise 
from  him,  and  that  they  are  advised  that  the  interest  secured  to 
Mr.  Astor,  his  heirs  and  assigns,  in  or  out  of  the  wbarl^  was  not, 
and  is  not  now,  the  subject  of  taxation  by  the  laws  of  the  state. 
The  bill  prayed  that  the  corporation  of  the  city  might  be  enjoined 
from  granting  a  lease  to  Brown  under  the  sale  heretofore  made, 
and  from  selling  the  bullchead  for  the  remaining  taxes  imposed 
thereon,  and  from  assessing  any  taxes  thereon  in  future,  and  for 
other  and  further  relief. 

To  this  bill  the  defendants  demurred  for  want  of  equity. 

Willis  Hallj  for  the  defendants,  argued  the  following  propo- 
sition : — 

The  bulkhead  of  the  complainants,  between  King  and  Ham* 
mersley  streets,  is  a  proper  subject  of  taxation — 

1.  If  the  fee  of  the  land  belong  to  them,  then  the  bulkhead  is 
properly  taxed  as  real  estate. 

2.  If  the  fee  belong  to  the  corporation,  then  the  franchise 
transferred  to  them  to  take  wharfages  on  the  bulkhead,  is  '^  a 
chattel,^  and  properly  taxed  as  personal  estate.  1  R.  S.  387. 
(The  argument  of  Mr.  Hall  is  noticed  m  the  opinion  of  the 
court.) 

Jonathan  itfUfer,  for  the  complainants. 

1.  The  fee  of  the  land  for  Washington  and  West  straetB^  re- 
mains in  the  corporation  by  virtue  of  the  reservation  contsinsd 
in  the  gmnt. 

2.  West  street  being  a  public  highway,  of  which  the  bulkhead 
is  a  part,  neither  it  nor  the  bulkhead  is  the  subject  of  taxation, 
in  whomsoever  the  fees  is  vested. 

.  3.  If  it  were  the  subject  of  taxation,  it  should  be  taxed  to  the 
owner,  viz.,  the  corporation,  who  should  pay  the  taxes  upon  it 
4  The  right  to  receive  the  whar&ge,  &c.,  is  not,  under  the  pio- 
visions  of  the  statute,  the  subject  of  taxation,  in  advance  of  the 
receipts  of  such  wharfoge ;  because, 
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a.  It  would  be  an  income  tax,  and  upon  an  uncertain  income, 

b.  Property  out  of  which  income  arises,  and  not  the  income 
itself  until  realized,  is  the  exclusive  subject  of  taxation. 

c.  The  owner  of  such  property,  must  pay  the  tax  upon  his 
property,  whether  he  use  it  or  not  The  benefit  which  he  may 
derive  from  its  occupation,  cannot  be  taxed  in  advance,  any  more 
than  the  loss  which  he  may  sustain  by  its  use  can  diminish  his 


d.  If  the  user  by  the  owner  cannot  be  taxed  in  advance,  his 
grantee  of  the  user  cannot ;  for  the  user  is  equally  valuable 
whether  enjoyed  by  the  owner  of  the  land  or  by  another,  and 
the  subject  of  taxation  in  the  one  case  as  well  as  the  other. 

5.  There  is  no  covenant,  either  express  or  implied,  contained 
in  the  grant,  that  the  grantee  should  pay  the  tax  on  the  bulk- 
head. 

6.  There  is  an  express  covenant  on  the  part  of  the  grantors, 
that  the  grantee  should  always  have  and  receive  the  wharfage. 

7.  The  corporation  are  bound,  therefore,  to  refrain  from  doing 
or  permitting  any  act  to  defeat  the  grantee,  or  impede  him  in  the 
collecting  of  such  wharfage. 

8.  If  the  user  of  the  bulkhead  by  the  grantee  personally,  or  by 
others  with  his  permission  express  or  implied,  for  a  consideration 
fixed  by  the  parties  or  established  by  law,  be  a  proper  subject  of 
taxation,  then  it  is  taxable  only  as  personal  estate. 

9.  Taxes  imposed  on  personal  estate ;  or  more  correctly  speak- 
ing, on  the  owner  thereof,  do  not  thereby  become  a  specific  lien 
on  the  particular  personal  estate,  as  they  do  in  the  case  of  real 
estate.  And  for  non-payment  of  taxes  on  personal  estate,  no  sale 
can  be  made  of  any  property  except  the  goods  and  chattels  of 
the  person  assessed,  after  distress  made  of  the  particular  goods 
and  chattels,  to  be  sold  by  virtue  of  a  warrant  issued  for  such 
purpose. 

10.  Although  choses  in  action  are  made  by  law  the  subject  of 
tsucation,  to  be  assessed  upon  the  owner ;  yet  they  cannot  be  sold 
for  non-payment  of  such  taxes. 

Such  taxes  are  to  be  made  by  distress  and  sale,  not  of  all  the 
personal  estate  assessed,  nor  of  any  designated  portion  of  the 
assessed  personal  estate^  but  by  distress  and  sale  of  the  goods 


1 


M6  CASES  IN  THE  SUPERIOR  COURT. 

'  Boreei  t.  The  City  •f  New  Y«riL 


and  chattels  generally  of  the  peraon  assessed,  by  a  warrant 
against  him  for  such  purpose.    (Laws  of  1848^  p.  318, 319,  (9) 

11.  An  execution  on  a  judgment  is  to  be  levied  of  the  goodi 
and  chattels  of  the  defendaat.  By  yirtue  of  an  execution  a  bond 
and  mortgage  or  stocks  cannot  be  sold.  {Denton  v.  Limnffstam, 
9  Johns.  96 ;  Ingalls  v.  lAoydj  1  Oowen,  240.) 

12.  If  the  right  which  the  plaintiffs  have,  to  receive  the 
wharfage,  be  the  subject  of  taxation ;  it  is  an  incorporeal  right 
or  thing,  and  consequently  not  the  sul:gect  of  distress  and  sale 
under  or  by  virtue  of  a  warrant  to  collect  the  taxes,  any  mose 
than  a  bond  or  mortgage  would  be. 

Bt  the  Court.  Mason,  J. — ^The  first  question  which  prs- 
sents  itself  is,  What  is  the  estate  or  interest  which  the  plaiatiffi 
have  in  the  bullchead  or  wharf? 

It  was  not  pretended  on  the  argument,  that  they  own  the  land 
on  which  it  is  erected.  It  is  built  on  the  permanent  hne  of 
West  street ;  and  West  street,  extending  easterly  from  the  per- 
maneut  line  seventy  feet,  was  expressly  excepted  from  thegtaat 
The  words  are,  "  Saving  and  reserving  nevertheless  out  of  the 
several  water  lots  and  soil  under  water  above  mentioned,  so  roudi 
of  the  same  as  will  be  necessary  to  make  Washington  street  uxty 
feet  wide,  and  West  street  seventy  feet  wide."  The  title  to  the 
land  then  never  passed  out  of  the  defendants  by  this  convey- 
ance, and  of  course  they  are  the  legal  owners  of  the  bulkhead 
and  wharf  erected  thereon  by  Mr.  Astor  under  the  covenants  in 
the  grant. 

The  equivalent  which  Mr.  Astorobtained  for  his  expenditures, 
}  was  the  right  to  receive  the  fees  or  dues  levied  on  vessels  for  the 
,^   privilege  of  laying  at  the  wharf  and  receiving  and  discharging 
their  cargoes. 

As  to  the  nature  of  this  right,  the  learned  counsel  who  argued 

this  cause  were  not  agreed.    The  counsel  for  the  plaintifiis  con* 

tended  that  it  is  a  matter  resting  in  covenant  only.    We  are  of 

]  opinion  however  that  this  interest  is  real  property,  and  that  the 

/    part  of  the  deed  relating  to  it,  is  to  be  considered  as  a  condidonal 

'    grant,  and  not  a  covenant.    It  is  as  follows :  "  The  partiesof  die 

first  part  for  themselves  and  their  suocessers,  oeveoaat  with  tbe 
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said  party  of  the  second  part  his  heirs  and  assigns,  that  the  said 
party  of  the  second  part,  his  heirs  and  assigns,  paying  and  per* 
forming,'^  d&c.,  '<  shall  and  may  lawfully  at  ail  times  hereafter 
fully  and  freely  have,  use^  and  enjoy,  to  his  and  their  own  usSy 
all,  and  all  manner  of  wharfage,  benefits  and  advantages  grow- 
ing, accruing  or  arising  by  and  from  the  wharf,"  &c.,  to  be 
^erected. 

It  was  clearly  the  intention  of  the  defendants,  that  Mr.  Astor ; 
should  have  all  the  right  to  the  wharfage  which  they  themselves 
possessed,  after  he  had  paid  the  stipulated  conrideration  by  fiUingj 
up  the  street  and  erecting  the  bulkhead,  and  that  this  right  should! 
pass  to  his  heirs.  So  the  parties  have  themselves  considered  it 
It  appears  by  the  bill  that  he  or  the  plaintiffs  have  always  col- 
lected the  wharfage,  and  that  the  defendants  have  endeavored  to 
tax  his  right  to  do  so,  on  the  ground  of  its  being  real  estate  be- 
longing to  him ;  and  it  would  therefore  be  unreasonable,  as  well 
as  contrary  to  the  intention  of  the  parties,  to  put  such  a  construc- 
tion on  the  deed  as  should  enable  the  defendants  still  to  retain 
the  legal  right  to  collect  the  wharfage,  and  give  the  plaintiffs 
merely  a  right  of  action  against  them,  to  recover  it.  The  objec- 
tion to  holding  it  to  be  a  grant  is,  that  the  word  "^on^'  is  not 
used,  but  only  the  word  covenant  But  in  many  cases  the  law 
creates  a  good  grant  without  express  words,  because  it  is  thede-^ 
sign  of  the  law  to  render  all  contracts  binding  and  effectual  so 
far  as  the  intention  of  the  parties  may  be  gathered  from  the  deed; 
and  such  interpretation  is  much  stronger  against  the  grantor,  be- 
cause he  is  presumed  to  receive  a  valuable  consideration  for 
what  he  parts  with.  (Shep.  Touch.  232 ;  2  Roll.  Abr.  66.)  "  It 
never  had  been  held  necessary,"  said  Lord  Kenyon,  in  Shool  v. 
Pincke.  (6  T.  R.  129,) ''  that  the  word  ^  grant  should  be  used  in 
a  grant,  it  being  sufficient  if  the  intention  to  grant  be  manifested 
by  a  deed."  The  deed  then  under  consideration  makes  a '  grant 
to  Astor  and  his  heirs,  of  the  fees  and  duties  payable  out  of  the 
use  of  the  wharf,  while  the  fee  of  the  wharf  itself  remains  with 
the  defendants ;  and  this  is  precisely  the  estate  or  interest  known 
as  an  incorporeal  hereditament  '<  Corporeal  hereditament,"  says 
Blackstone,  (2  Com.  191,) ''  are  the  substance,  which  may  be 
always  seen,  always  handled.     Incorporeal  hereditaments  wst% 
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but  a  sort  of  accident  which  inhere  iu  aod  are  supported  by  that 
substance,  and  may  belong  or  not  belong  to  it  without  any  visible 
alteration  therein.  Their  existence  is  merely  an  idea  and  ab- 
stracted contemplation,  though  their  effects  may  be  frequently 
objects  of  our  bodily  senses ;  and  indeed  if  we  would  fix  a  clear 
notion  of  an  incorporeal  hereditament,  we  must  be  careful  not  to 
confound  together  the  profits  produced,  and  the  thing  or  heredi* 
tament  which  produced  them«" 

This  wharfage  issues  out  of  and  is  produced  by  the  land,  yet 
is  separated  from  it.  It  is  part  of  the  franchise  originally  gran- 
ted by  the  crown  to  the  corporation  of  New  York,  of  all  the  wharf- 
age arising,  and  to  be  collected  from  the  whole  island ;  (Kent's 
City  Charter,  page  87,)  and  by  the  corporation  transferred,  as  fir 
as  this  property  was  concerned,  to  Mr.  Astor,  without  the  right 
to  the  soil.  Such  being  the  nature  of  the  interest  of  the  plain- 
tiff, we  are  of  opinion  that  it  was  not  reached  by  the  ass^sment 
or  sale  complained  of  by  the  bill. 

The  assessment  was  on  the  bulkhead ;  the  visible,  tangiUe 
substance ;  and  not  on  the  invisible  right  to  the  profits  issuing 
out  of  that  substance  ;  and  the  sale  was  in  accordance  with  the 
assessment.  The  possession  under  the  comptroller's  deed,  of  the 
visible  property,  would  not  vest  the  purchaser  with  the  incorpo- 
real or  invisible  right,  which  was  not  sold,  or  pretended  to  be 
sold.  All  that  was  sold  was  the  fee  of  the  bulkhead,  subject  to 
the  rights  of  the  public  therein.  And  although  it  was  doubtlesi 
the  object  and  intention  of  the  c<Mrporation,  by  means  of  the  sale^ 
to  reach  the  interest  of  Mr.  Astor  and  his  representatives  in  the 
wharfage,  yet  as  the  proceedings  are  upon  the  face  of  them  in- 
effectual and  void  for  that  purpose,  they  do  not  perhaps  within 
the  meaning  and  spirit  of  the  late  decisions  on  this  sulgect,  cast 
such  a  cloud  upon  the  title  of  the  plaintiffs,  as  to  wanantthe  in- 
terference of  this  court  to  set  them  aside.  {Simpson  v.  Lord 
Hawden,  3  My  I.  &  Cr.  97,  and  cases  there  cited ;  Van  Doren  ▼• 
The  Mayor  ^c.  of  New  Yorky  8  Paige,  388.) 

The  bill,  however,  distinctly  raises  the  question  whether  the 
right  to  the  wharfage  thus  granted  is  or  is  not  liable  to  tax- 
ation under  the  laws  of  the  state.  That  questicm  has  been  argued 
at  length  before  us,  and  it  was  conceded  by  the  counsel  for  both 
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parties,  that  the  principal  object  of  the  suit  was  to  obtain  the  de- 
cision of  the  conrt  on  this  pdnt.  We  therefore  proceed  to  con- 
sider it. 

The  subject  is  entirely  of  statutory  regulation,  and  the  revised 
statutes  define  very  clearly  the  several  descriptions  of  property 
subject  to  taxation. 

The  first  section  of  the  act  in  relation  to  the  assessment  and 
collection  of  taxes,  (1  R.  S.  387,)  is  as  follows :  "  All  lands  and 
all  personal  estate  within  this  state,  whether  owned  by  individu- 
als or  by  corporations,  shall  be  liable  to  taxation  subject  to  the 
exemption  herein  specified." 

The  next  section  declares  that  the  term  "  land,"  as  used  in 
that  chapter,  "  shall  be  construed  to  include  the  land  itself,  all 
buildings  and  other  articles  erected  upon,  or  affixed  to  the  same, 
all  trees  and  underwood  growing  thereon,  and  all  mines,  mine* 
rals,  quarries  and  fossils,  in  and  under  the  same,  except  mines 
belonging  to  the  state ;  and  the  terms  <  real  estate,'  and  '  real  pro- 
perty,' whenever  they  occur  in  this  chapter,  shall  be  construed  as 
having  the  same  meaning  as  the  term  <  land,'  thus  defined." 

The  estate  in  question,  being  an  incorporeal  hereditament,  or 
a  right  issuing  out  of  the  land,  clearly  does  not  fall  within  the 
definition  of  lands,  contained  in  the  foregoing  sections. 

Is  it  included  in  the  term '  personal  estate'  ? 

The  third  section  of  the  same  act  declares  that  "  the  terms 
/  personal  estate'  and  '  personal  property,'  wherever  they  occur 
in  this  chapter,  shall  be  construed  to  include  all  household  fur- 
niture, monies,  goods  and  chattels,  debts  due  from  solvent  debtors 
whether  on  account,  contract,  bond  and  mortgage,  public  stocks, 
and  stocks  in  monied  corporations." 

The  learned  counsel  for  the  corporation  contended  with  much 
earnestness,  that  the  interest  of  the  plaintifiis  in  the  wharfage, 
was  an  ^incorporeal  chattel,^  and  therefore  liable,  under  the  defi- 
nition of  <  personal  estate'  in  this  section,  to  taxation  as  a  chattel. 
.  But  upon  referring  to  the  passage  in  2  Stephen's  Com.  p.  72, 
which  was  cited  as  authority  for  this  application  of  the  term,  it 
will  be  seen  that  the  author  explains  the  term  incorporeal  chat^ 
tels  to  mean  interests  arising  out  of  personal  property,  as  incor- 
poreal hereditaments  are  interests  or  rights  issuing  out  of  land. 
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The  right  in  question,  we  have  shown  to  be  of  the  latter  deseiip- 
tion,  and  to  be  8trictl7  an  incorporeal  hereditament. 

And  even  were  the  doctrine  true,  the  law  nowhere  autfaormi 
the  separate  assessment  of  different  kinds  of  personal  prcqserty, 
as  is  done  with  regard  to  real  estate,  and  their  sale  for  the  non- 
payment of  the  tax  assessed. 

The  individual  owning  personal  property  is  assessed  in  respect 
of  ail  his  personal  property,  of  whatever  kind  and  wherever  sit- 
uated ;  and  payment  of  the  whole  tax  thus  assessed,  can  be  en- 
forced by  distress  and  sale  of  any  part.  But  the  tax  forms  no 
specific  lien  on  any  part  of  the  personalty,  and  no  authority  if 
given  by  law  for  its  sale.  The  value  of  any  chattel,  forms  part 
of  the  estimate  of  the  personal  estate,  and  the  a^^regate  amoaot 
of  the  tax  on  the  whole  personal  property  of  any  individual,  is 
collected  out  of  any  portion  that  may  be  within  reach  of  the  col- 
lector. 

We  are  therefore  obliged  to  decide  that  this  franchise,  valna- 
ble  as  it  is,  is  neither  land  nor  personal  estate  subject  to  tazatioo 
by  the  laws  of  this  state ;  and  that,  not  only  this  particular  kind 
of  incorporeal  hereditament,  but  all  incorporeal  hereditaments 
whatever,  are  by  a  singular  omission  in  the  statutes,  exempt  from 
contributiug  their  just  proportion  to  the  public  burthens,  and  must 
continue  to  be  so  exempt,  until  the  legislature  shall  take  the  ne- 
cessary action  in  the  premises. 

The  demurrer  must  be  overruled.  The  plaintiffs  are  entitled 
to  a  decree,  declaring  that  the  right  to  wharfage  granted  and  ss> 
cured  to  John  Jacob  Astor  by  the  grant  mentioned  in  the  bill  and 
now  owned  by  the  plaintiffs,  is  not  by  the  laws  of  this  state  mb- 
ject  to  taxation ;  that  the  assessment  ci  taxes  upon  the  bulkhead 
mentioned  in  the  bill,  and  the  sales  for  the  n<m-paymentof  such 
taxes,  or  of  any  of  them,  in  so  far  as  they  sought  or  weie  intsn- 
ded  to  reach  that  right  or  interest,  were  null  and  void ;  and  the 
defendants  must  be  perpetually  eigoined  firom  assessing  such  in- 
terest. And  although  the  court  will  not,  upon  this  bill, 
enjoin  the  defendants  from  assessing  and  selling  to  a  private  is* 
dividual,  a  piece  ci  iheir  own  land  which  they  have  dedicated 
to  the  use  of  the  publk  as  a  public  street  and  wharf,  yet  it  is 
proper  that  in  any  conve3ranee  which  they  may  grant  upon  a  ssle 


NEW  YOSK— JUNE,  1841.  Ml 

Cox  V.  McBuraej. 

of  the  bulkhead  in  this  case,  a  clause  should  be  inserted  that 
the  conveyance  shall  in  no  manner  prejudice  or  affect  the  right 
of  the  plaintiffs  to  receive  the  wharfage  as  heretofore,  and  the 
decree  will  contain  a  direction  to  that  effect 
No  costs  allowed  to  either  party. 


Cox  V.  McBuRNET  and  others. 
Beekman  V,  McBuRXEY  and  others. 

To  oonBtitate  real  eitate  partnenhip  property,  which  b  parehaaed  with  partnenhi^ 

fmda,  fit  mait  be  bengfat  or  uaed  for  partnenhip  porpoaea. 
Whare  land  waa  thna  porchaaad  in  the  name  of  A.  one  of  two  pattnaia,  not  ia« 

tended  or  need  for  the  parpoiea  of  the  partneiahtp ;  it  waa  held,  that  T.  the  othar 

paitner,  who  aorvived  A.,  took  no  eatate  or  intereat  in  it  aa  aonrif  oc,  and  no  in^ 

tereat  in  the  aame  pasMd  to  hii  aaRigaee  in  baukraptcy. 
So  far  aa  T.'a  money  may  be  deemed  to  have  gone  to  the  porchaae  in  A.*a  name, 

there  wonld  be  no  oae  or  trnat  for  T. ;  hot  hia  then  orediton  eoold  icaeh  Ua  pea- 

portiott  of  it,  nnder  the  atatote  of  tmata. 
An  equity  of  redemption  belonging  to  an  inteatate,  doea  not  paae  to  hla  *'*"*'T^m- 

txator  on  ita  being  converted  into  a  anrplua  by  forecloaure  and  aale. 
Snoh  anrplns  will  not  be  awarded  to  a  grantee  of  the  mortgagor,  the  grant  to  whom 

waa  made  with  the  intent  to  defraud  ereditere. 
(Bafore  Dvsa,  Miaon  and  Camibbll,  J.  J.) 
June  9 ;  June  23, 1849. 

These  were  foreclosure  suits,  in  which  there  was  a  surplus 
after  paying  the  mortgage  debts  and  costs.  The  question  upon 
its  disposal,  was  referred  to  a  master  in  the  late  court  of  chan- 
cery.   The  facts  in  the  case  sufficiently  appear  in  the  decision. 

7.  C.  7.  Buckley^  for  the  public  administrator,  and  the  credi- 
tors of  T.  and  A.  McBurney. 

W.  Mtdockf  for  Mrs.  McBurney. 

C  EdwardSf  for  G.  Burnham. 
Vol.  IL  71 
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By  the  Court.    Campbell,  J. — ^Exceptions  were  taken  in 
these  cases  to  the  report  of  the  master  on  the  distribution  of  a 
surplus.    It  was  claimed  by  three  parties.    1st  B7  Isabella 
McBurney,  as  the  owner  of  the  equity  of  redemption.    2d.  By 
the  public  administrator  of  the  city  of  New  York,  who  had 
taken  out  letters  of  administration  upon  the  estate  of  Alexander 
McBurney,  the  mortgagor.    And  3d.    By  Grordon  Burnham, 
under  a  conveyance  from  the  general  assignee  in  bankruptcy, 
conveying  the  interest  of  Thomas  McBurney,  the  brother  and 
surviving  partner  of  the  firm  of  which  the  mortgagor  was  a 
member  at  the  time  of  his  death.    The  master  reported,  that 
neither  of  the  claimants  were  entitled  to  any  portion  of  the 
surplus.    That  the  conveyance  to  Isabella  McBurney  of  the 
equity  of  redemption,  which  was  made  by  her  son,  Alexander 
McBurney,  just  previous  to  his  death,  was  made  without  ade- 
quate oonsideraticHi,  and  with  the  intent  to  hinder  and  delay 
creditors,  and  was  fraudulent  and  void.    That  at  the  time  of 
the  death  of  Alexander  McBurney,  upon  whose  estate  the  pub- 
lic administrator  had  taken  out  letters,  the  property  out  of  which 
the  surplus  arose,  was  real  estate,  and  therefore  he  was  not  en- 
titled to  receive  and  distribute  it.    That  the  real  estate  was  the 
individual  property  of  Alexander  McBurney  at  the  time  of  his 
death^  and,  therefore,  the  general  assignee  took  no  estate  under 
a  decree  in  bankruptcy  against  Thomas  McBurney,  the  broths 
and  partner  of  Alexander,  and  no  interest  in  the  premises  passed 
under  the  deed  from  the  general  assignee  to  Burnham. 

All  the  parties  excepted  to  the  master's  report  The  premises 
tmt  of  which  the  surplus  arose,  were  the  house  and  lot  No.  79 
Greene  street,  in  the  city  of  New  York ;  and  were,  in  Novem- 
ber, 1842,  a  few  days  previous  to  his  death,  conveyed  by  Alex- 
ander McBurney  to  his  mother,  Isabella  McBurney,  subject  to 
the  two  mortgages  which  were  foreclosed  in  these  suits.  The 
firm  of  T.  &  A.  McBurney,  of  which  Alexander  was  a  member, 
was  heavily  insolvent  at  the  time  of  the  conveyance.  It  is  not 
pretended  that  any  consideration  passed  at  the  time,  but  it  ia 
alleged  that  Alexander  McBurney  was  indebted  to  his  mother, 
for  money  lent  to  him  by  her  many  years  before ;  of  wbicfa 
moneys,  however,  there  is  no  account,  and  for  the  repayment  of 
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which  there  was  no  obligation  in  writing ;  and  the  existence  of 
such  indebtedness  is  certainly,  from  the  testimony,  very  proble- 
matical. The  counsel  of  Mrs.  McBurney  did  not  take  part  in 
the  argument,  but  has  by  permission  handed  to  us  a  brief  which 
certainly  might  attract  the  attention  of  the  curious,  but  whichi 
however  brilliant  as  a  philosophical  or  moral  essay,  has  failed 
to  convince  us  of  the  sufficiency  of  Mrs.  McBurney's  title,  either 
in  law  or  in  equity,  to  the  surplus  moneys  which  are  the  subject 
matter  of  the  controversy  before  us.  We  are  constrained  to  say 
that,  in  our  judgment,  the  cry  of  fraud  upon  creditors,  to  which 
the  master  listened,  and  which  the  counsel  so  much  deprecated, 
was  not  raised  without  adequate  cause,  in  this  instance  at  least ; 
and  we  must  confirm  his  report,  that  the  conveyance  was  made 
to  her  without  adequate  consideration,  and  with  the  intent  to 
hinder,  delay,  and  defraud  creditors ;  and  that  it  is  void ;  and 
that  she  is  not  entitled  to  any  portion  of  the  fund.     . 

This  surplus  fund  is  claimed  by  the  public  administrator, 
under  his  letters  of  administration  upon  the  estate  of  Alexander 
McBurney.  The  statute,  (2  R.  S.  83,)  enumerates  and  defines 
the  property  which  passes  to  ejiecutors  and  administrators,  and 
it  is  very  evident  that  equities  of  redemption  in  mortgaged 
premises  are  not  included  in  the  list. 

Almost  the  precise  case  with  the  present  arose,  and  was  de- 
cided in  the  English  court. of  chancery,  and  will  be  found  in  2 
Sim.  &  Stu.  323,  ( WrigfU  v.  Rose.)  The  property  was  mort- 
gaged, and  sold  after  the  death  of  the  mortgagor.  The  plain- 
tiffs took  out  letters  of  administration,  and  then  filed  their  bill  to 
reach  the  surplus  in  the  hands  of  the  defendant.  It  did  not 
appear  on  the  face  of  the  bill  to  whom  the  right  of  redemption 
belonged.  A  demurrer  was  interposed  to  the  bill,  and  was  al- 
lowed ;  the  court  deciding,  that  if  a  sale  take  place  in  the  life 
time  of  the  mortgagor,  the  surplus  is  personal  estate,  but  if  after 
his  death,  real  estate,  because,  in  the  latter  case,  the  equity  of 
redemption  descended  to  the  heir.  We  are  satisfied  that,  upon 
general  principles,  and  according  to  our  statutory  provisions,  the 
public  administrator  is  not  entitled  to  the  fund* 

The  right  of  Gordon  Burnham  to  this  fund  was  p^sented, 
and  argued  with  ability  and  confidence  by  bis  counsel^  but  we 
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are  constrained  to  say,  that  in  his  case  also,  we  think  the  report 
of  the  master  correct.    After  the  death  of  Alexander  McBnmey, 
Thomas  McBumey  for  himself  and  as  surviving  partner  of  T. 
&,  A.  McBumey,  filed  his  petition  for  a  discharge  in  bankruptcy 
under  the  provisions  of  the  act  of  1841.    He  was  decreed  a 
bankrupt,  and  among  his  assets  which  were  sold  by  the  genera) 
assignee  in  bankruptcy,  was  his  interest  or  estate  in  the  dwei* 
ling  house  and  lot,  No.  79  Greene  street,  which  interest  or  estate 
for  a  nominal  sum,  was  conveyed  to  Mr.  Bumham.    Successful 
opposition  was  made  by  the  creditors  of  Thomas  McBumey  Ur 
bis  discharge ;  and  his  Honor,  the  U.  S.  Judge  for  the  Southern 
District  of  New  York,  on  a  full  hearing,  pronounced  that  the 
house  and  lot,  No.  79  Greene  street,  had  been  purchased  with 
partnership  funds,  and  was  partnership  property ;   and  tbat 
Thomas  McBumey  having  stood  by  and  assented  to  the  con^ 
veyance  by  Alexander  McBumey  to  Mrs.  McBumey,  made  with 
intent  to  defraud,  was  himself  guilty  of  fraud  upon  his  credi- 
tors ;  and  for  this,  and  other  reasons,  was  not  entitled  to  his 
dischai^e. 

We  are  asked  to  consider  this  decree  of  the  IT.  S.  District 
Court  as  binding,  and  as  determining  the  rights  of  Mr.  Bum- 
ham  to  the  fund.  It  can  hardly  be  seriously  contended  that  a 
decision  thus  made,  where  a  part  only  of  the  claimants  were 
before  the  court,  would  be  binding  in  the  present  controversy. 
But  it  is,  perhaps,  not  material  to  decide  this  question;  nor 
whether  it  was  competent  for  the  cousel  to  read  on  the  hearing 
papers  in  bankmptcy  which  were  not  produced  and  proved 
before  the  master.  There  is  no  doubt  that,  under  the  law  of 
Congress,  the  power  is  given  to  the  U.  S.  District  Court,  to  de- 
termine by  summary  proceedings,  questions  relating  to  the 
bankmpt's  property,  and  also  the  rights  of  creditors  to  its  dis- 
tribution. It  was  competent  for  that  court  to  decide,  that  the 
property  in  question  was  partnership  property,  and  that  there* 
fore  Thomas  McBurney,  by  not  setting  forth  that  fact,  had  been 
guilty  of  fraud,  and  was  not  entitled  to  his  discharge.  If  the 
firm  of  T.  &  A.  McBurney  had  gone  into  bankmptcy,  it  would 
have  been  its  duty  to  determine  whether  the  property  in  ques- 
tion was  partnership  property,  or  had  been  ^ichased  widi 
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partnership  funds,  in  order  that,  if  belonging  to  the  partnersnip 
assets,  the  proceeds  should  be  distributed  among  the  creditors  of 
the  firm,  and  not  among  the  separate  creditors  of  Alexander 
McBumey.  The  decree  made  in  the  U.  S.  Court,  in  the  matter 
of  Thomas  McBurney,  settled  the  question  in  that  court,  so  far 
as  Thomas  McBurney  was  concerned,  that  the  property  in  ques- 
tion had  been  purchased  with  partnership  funds,  and  that  '* 
Thomas  McBurney  had,  in  contemplation  of  bankruptcy,  stood 
by  and  assented  to  the  conveyance  to  his  mother,  and  that  this 
was  a  fraud  upon  creditors,  and  he  was  not  entitled  to  his 
discharge. 

"The  obvious  design  of  the  Bankrupt  Act  of  1841,"  says 
Judge  Story,  {Ex  parte  Christy,  3  Howard  Rep.  312,)  "  was  to 
secure  a  prompt  and  effectual  administration  and  settlement  of 
the  estates  of  all  bankrupts  within  a  limited  period.  For  this 
purpose,  it  was  indispensable  that  an  entire  system  adequate  to 
that  end  should  be  provided  by  Congress,  capable  of  being  worked 
out  through  the  instrumentality  of  its  own  courts,  independently 
of  all  aid  and  assistance  from  any  other  tribunal  over  which  it 
could  exercise  no  effectual  control ;"  and  for  this  purpose,  the 
courts  of  the  United  States  sitting  in  bankruptcy  were  clothed 
with  most  ample  powers.  But  though  the  powers  were  ample, 
the  exercise  of  such  powers  was  necessarily  confined  strictly  to 
the  subject  matter  submitted  under  the  act.  No  power  vas 
given  to  vest  in  assignees  the  title  to  property  where  the  title 
never  existed  in  the  bankrupt  himself;  nor  to  preclude  creditors 
from  enforcing  rights  and  liens  upon  property  which  existed 
independently  of  the  bankrupt  act.  In  this  case,  it  was  compe- 
tent  for  the  assignee  to  sell  the  interest  of  Thomas  McBurney 
in  the  house  and  lot,  79  Greene  street.  That  interest,  we  think, 
was  merely  nominal.  If  it  were  the  individual  property  of 
Alexander  McBurney,  and  so  we  are  bound  to  consider  it  firom 
the  testimony  before  us,  then  the  bankrupt  had  no  interest  in  it 
which  would  pass  to  the  assignee.  If  the  premises  were  pmr- 
chased  with  partnership  funds,  (and  so  it  doubtless  appeared  by 
the  testimony  produced  before  his  Honor,  the  U.  S.  District 
Judges)  then  the  title  passed  to  Isabella  McBurney  under  the 
eonveyanee  made  with  the  assent  of  Thomas ;  or,  if  that  con- 
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▼eyance  were  void,  to  the  heirs  at  law  of  Alexander^  subject  to 
the  claims  of  creditois.    To  constitute  it  partnership  property, 
it  should  not  only  have  been  purchased  with  partnership  funds, 
but  it  should  have  been  used  for  partnership  purposes ;  and  ail 
the  cases  seem  to  conteinplate  this  distinction.    {OrawsAatf  v. 
MtuUej  1  Swanston,  508 }  Philip  v.  Philip^  1  Myine  &  Eeency 
•649;  Fereday  v.  Wightwidc,  1  Russell  <fe  Mylne,  45.)     The 
premises  in  question,  were  occupied  as  a  dwelling  bouse,  and  it 
was  not  pretended  that  they  were  ever  used  for  partnership  pur* 
poses.     If   it  had  been  partnership  property,  then  Thomas 
McBumey  having  assented  to  the  conveyance  to  his  mother/ 
would  be  bound  by  that  conveyance,  and  his  creditors  alone 
could  reaeh  the  property.     If  the  conveyance  wem  void  as 
against  him,  and  he,  as  a  brother  of  Alexander,  had  been  enti' 
tied  to  a  portion  of  the  premises,  still,  as  his  heir  at  law,  he 
would  take  subject  to  the  equitable  lien  of  creditors*   But  again, 
if  this  property  was  purchased  with  the  funds  of  Ibe  partner- 
ship^ and  the  title  taken  by  Alexander  McBuntey,  the  statute 
declares,  that  the  rights  and  interests  of  the  parties  (1 B.  S« 
728,  §  61,)  are  as  follows :    "  Where  a  grant  for  a  valuable  con- 
sideration shall  be  made  t9  one  person,  and  the  consideration 
therefor  shall  be  paid  by  another,  no  use  or  trust  shall  result  in 
favor  of  the  person  by  whom  such  payment  shall  be  made,  but 
the  title  shall  vest  in  the  person  named  as  the  alienee  in  sach 
conveyance,  subject  only  to  the  provisions  of  the  next  sectioiL'' 
The  next  section  provides,  that  such  conveyances  shall  be  pre- 
sumed fraudulent  as  against  creditors  existing  at  the  time  of 
the  conveyance,  and  that  where  a  fraudulent  intent  is  not  dis- 
proved, a  trust  shall  result  in  favor  of  such  creditors  to  the 
extent  of  their  demands.    The  conveyance  having  been  made 
to  Alexander  McBtimey  with  the  consent  of  Thomas,  even  if 
the  whole  purchase  money  had  been  advanced  by  Thomas,  the 
absolute  title  would  have  vested  in  Alexander,  subject  only  ta 
be  defeated  by  the  creditors  of  Thomas  existing  at  the  time  of 
the  conveyance. 

In  no  event,  therefore,  did  any  title  pass  under  the  assignee's 
sale  to  Burnham,  which  transfened  only  the  ri^t  of  ThomBS 
McBumey. 
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We  think  the  report  of  the  master  is  correct,  and  that  neither 
Isabella  McBurney,  the  public  adminstrator,  nor  Gordon  Burn- 
ham,  are  entitled  to  this  surplus  fund.  It  is  equitable  assets  ia 
this  court,  to  be  divided  among  the  creditors  of  Alexander 
McBurney,  and  the  separate  creditors  of  Thomas  McBumeyv  if 
he  had  such  at  the  time  of  the  conveyance;  and  if  it  shall 
hereafter  appear  that  the  premises  were  purchased  with  part- 
fiership  funds,  and  if  there  are  no  separate  creditors,  then  among 
the  creditors  of  the  firm  of  T.  ic  A.  McBumey.  It  may  be 
referred  to  a  referee,  with  directions  that  he  cause  notice  to  be 
given  to  the  separate  creditors  of  Alexander  and  Thomas 
McBumey,  and  also  to  the  creditors  of  the  firm,  by  publication 
in  one  or  more  newspapers  in  the  city  of  New  York  for  six 
weeks,  requiring  such  creditors  to  present  and  prove  their 
claims ;  and  that  he  report  such  claims  to  this  court,  and  also 
whether  the  jureiiiises  were  purchased  with  partnership  funds ; 
Co  the  end  that,  on  the  cotning  in  of  that  report,  an  order  may 
be  made  for  the  just  distribution  of  such  fund  among  the  credi- 
tors who  may  appear  to  be  entitled  to  the  «ame.  No  costs  are 
allowed  to  either  party.(a) 


(a)  A  referencd  wm  had  aceordiflgly,  whieh  malted  in  the  dietribntaon  cf  the 
Aind  mmQfi%  the  crediton  of  Alexander  and  Thomaa  MeBornejr. 
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Selden  v.  YermUpTa  and  others. 

In  1843,  R.,  owing  a  large  snin  to  S.  and  Y.,  aecored  by  bonds  to  them,  se^enny. 
payable  in  ■eyeral  lacceMiTe  yean,  conveyed  certain  red  eetate  and  land  afaaiei 
to  tmttees,  in  tmit  to  manage  and  sell  the  laroe  ai  they  might  deem  beet,  and 
apply  the  proceeds  towards  payment  of  the  bonds  and  interest  as  they  fell  doe. 
Ia  case  of  a  defitnlt  in  payment  of  any  of  the  bonds,  or  the  ananal  intevest,  the 
trostees,  on  the  written  request  of  either  of  the  creditors,  were  to  sell  so  much  of 
the  premises  conveyed,  at  auction,  on  ten  days  notice,  as  would  pay  the  amount 
actually  due.    The  land  shares  were  to  be  first  sold,  and  then  the  lands.    Tbs 
surplus  was  to  be  paid  over  and  conveyed  to  R.    In  1846,  R.  executed  to  tiie 
trustees,  with  the  concurrence  of  the  creditors,  a  release  of  his  rsaidnsry  inteisrt, 
and  procured  a  conveyance  of  certain  outstanding  interests  to  them ;  upon  whiek 
the  creditors  released  ti.*B  personal  liability  on  the  bonds.    The  agreement  tbera- 
npon  executed  by  all  the  parties,  provided  that  all  the  property  should  be  of&fed 
for  sale  by  the  trustees,  on  reasonable  notice,  unlees  a  divinon  without  sale  wsrs 
agreed  upon  without  unnecessary  delay.    In  the  event  of  any  of  the  psities  not 
consenting,  then  a  sale  was  to  be  made,  under  the  trust  deed  of  1843,  upon  the 
requisition  of  the  other  parties,  for  the  payment  of  the  bonds  held  by  them  which 
were  then  due.    The  parties  did  not  agree  upon  a  division  of  the  property. 

Held,  1.  That  if  by  the  transactions  in  October,  1846,  the  creditors  became  vested 
as  tenants  in  common,  with  all  the  lands  conveyed  in  trust  in  1643,  and  the 
estate  of  the  trustees  under  that  conveyance,  ceased ;  the  power  to  sell  the 
lands  was  nevertheless  continued. 

9.  In  that  view,  the  power  conferred  on  the  trustees,  by  the  instruments  of  Octo- 
ber, 846,  being  granted  by  the  owners  of  lands  to  be  exercised  for  their  sole  fan- 
efit,  was  therefore  not  a  power  in  trtuU  It  was  **  a  simple  power  of  attorney  Is 
convey  lands  in  the  name  and  for  the  benefit  of  the  owner." 

S.  That  the  power  to  sell  was  not  revocable  by  either  one  of  the  oonatRuoBti,  with- 
out the  consert  of  all.  The  right  to  demand  a  sale  was  conferred  on  each,  la 
co'iMideration  of  hiii  rt^iviiBiiig  R. 

Held,  lurlhei,  ibat  the  efluct  of  the  instrument  of  October,  1846,  was  merely  to 
vary  and  modify  that  of  1843,  and  that  the  lands  after  October,  1846,  wen  hsU 
under  a  valid,  express  trust  to  sell  lands  for  the  benefit  of  creditois.  That  the 
power  of  sale  extended  to  the  liquidation  of  the  bonds  of  R.  then  doe  and  paya* 
ble ;  and  for  the  rateable  benefit  of  all  such  bonds,  without  preference. 

A  partition  cannot  be  made  of  land  which  an  attorney  is  authorised  by  aa 
irrevocable  power  from  the  tenant  in  common,  to  sell  for  the  benefit  of  all  the 
owners ;  without  the  ooneent  of  all  to  such  partition. 

So  of  lands  conveyed  to  a  trustee  where  each  Is  entitled  to  require  a  sale  ef  the 
whole  for  the  benefit  of  creditors,  even  after  the  residuaiy  intereat  has  been  ei* 
tinguished. 

(Before  Duir,  Mason  and  CAnnBLn,  J.  J.) 
May  12,  13  ;  June  93,  1849 
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This  cause  came  on  to  be  heard  oa  the  bill,  answers  and  re- 
plications. The  bill  was  filed  February  26, 1847,  by  David  Sel- 
deo,  agaiust  Thomas  Yermilya,  William  Curtis  Noyes,  Richard 
H.  Ogden,  John  J.  Boyd,  Alexander  H.  Dana,  the  executors  of 
Samuel  Stevens,  Samuel  Lent  and  several  other  parties.  The 
bill  was  filed  in  behalf  of  all  interested,  who  might  choose  to 
come  in  and  contribute.  All  the  defendants  above  named  put 
in  answers.  The  facts  material  to  the  decision  of  the  cause  in 
this  court,  (besides  some  which  will  be  found  in  the  opinion,) 
were  as  follows : 

On  the  second  day  of  October  1838,  Benjamin  W.  Rogers,  of 
the  city  of  New  York,  for  the  consideration  of  $38,000,  advanced 
to  him  in  certificates  of  deposit  or  trust,  bearing  five  percent  in- 
terest, conveyed  in  fee  to  The  Farmers  Loan  and  Trust  Gompa* 
ny,  divers  parcels  of  land  in  the  county  of  Livingston,  in  this 
state.  That  corporation  at  the  same  time  executed  to  Rogers  an 
agreement  and  declaration  of  trust,  to  the  efiect,  that  out  of  the 
advance,  the  liens  on  the  property  were  to  be  first  paid ;  the  cor- 
poration were  to  sell  the  premises  when  requested  by  Rogersi 
and  account  to  him  for  the  proceeds,  after  reimbursing  to  itself 
the  sum  advanced,  with  interest  at  seven  per  cent.  The  compair 
ny  subsequently  sold  and  conveyed  some  portions  of  the  premises 
and  received  the  proceeds. 

On  the  third  day  of  October,  1843,  a  deed  of  trust  was  execu- 
ted by  and  between  Rogers  of  the  first  part,  Noyes  and  Ogden 
of  the  second  part,  and  Yermilya  and  the  complainant,  Selden,  of 
the  third  part.  The  deed  recited  that  Rogers,  on  a  final  settle* 
ment,  was  indebted  to  Yermilya  in  $40,023  97,  for  which  he  had 
made  to  Y.  one  note  of  $6000,  one  of  $3560,  (including  a  year's 
interest,)  and  three  bonds  for  $3600  each,  four  bonds  for  $4600 
each,  and  one  bond  for  $3523  97,  all  bearing  annual  interest 
The  notes  were  payable  August  17th,  1844,  the  bonds  fell  due 
August  17th  of  each  succeeding  year  to  1848.  The  deed  further 
recited  that  Rogers  was  indebted  $40,023  98  to  the  complainant, 
for  which  he  had  given  five  bonds,  with  interest  annually,  falling 
due  August  17th  of  each  year  from  1844  to  1848  inclusive.  That 
Rogers  was  the  o^vner  of  one  hundred  and  thirty-eight  shares  in 
the  Apalachicola  Land  Company ;  of  a  residuary  interest  in  the 
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l«iidd  conveyed  to  The  Farmers  Loan  Company,  as  before  sta- 
ted ;  of  certain  undivided  interests  in  lands  in  several  Indian  re> 
nervations  in  Western  New  York,  and  of  certain  tracts  allotted 
to  him  on  a  division  of  such  lands ;  and  that  Rogers,  to  secure 
the  payment  of  those  debts,  had  agreed  to  convey  all  those  pro- 
perties to  Noyes  and  Ogden  in  trust  The  deed  thereupon  con- 
▼eyed  the  same  accordingly  to  Noyes  &  Ogden  as  joint  tenants^ 
subject  to  various  chains  and  liens.  The  trusts  declared,  were 
as  follows : 

<<  That  they,  the  said  parties  of  the  second  part,  do  take  and  re- 
ceive conveyances  in  severalty,  of  and  for  such  lands  in  their  own 
names,  or  in  the  name  of  the  survivor  of  them,  and  thereupon  roaa- 
alge  and  improve,  sell  or  dispose  of  the  same,  or  such  parts  and  par- 
cels, in  such  manner  and  at  such  times,  and  upon  such  terms  sod 
tsonditions  as  they,  the  said  parties  of  the  second  part,  or  the  sur- 
vivor of  them,  shall  think  most  beneficial,  and  to  take  and  receive 
the  moneys  arising  from  such  sales  and  conveyances,  or  bonds 
and  mortgages,  or  other  securities  for  the  same,  and  to  apply 
said  moneys  towards  the  payment  of  such  of  the  notes  and  bonds 
hereby  secured  as  shall  have  already  become  due  and  be  re- 
maining unpaid  in  whole  or  in  part,  or  which  shall  become  due 
on  the  seventeenth  day  of  August,  and  after  the  receipt  of  such 
moneys. 

And  it  is  hereby  declared,  that  the  indenture  and  the  convey- 
ance herein  as  aforesaid  to  the  parties  of  the  second  part,  is  made 
upon  the  trusts  and  for  the  uses,  intents  and  purposes  follow- 
ing :  that  is  to  say,  upon  trusts. 

That  whenever,  and  as  often  as  default  shall  be  made  for  the 
period  of  thirty  days  in  the  payment  of  any  or  either  of  the  se- 
veral sums  of  money  mentioned  in  the  said  promissory  notes,  or 
in  the  conditions  of  the  several  bonds,  or  in  the  payment  of  the 
interest  on  the  said  sums,  or  any  or  either  of  them,  at  any  of  the 
times  when,  according  to  the  tenor  and  effect  of  the  said  boods^ 
the  same  shall  fall  due,  then  they,  the  said  parties  of  the  second 
part,  if  thereto  required  in  writing  by  the  said  Thomas  Vermil- 
ya  or  David  Selden,  shall  sell  at  public  auction  in  the  city  of 
Kb w  York,  (at  least  ten  days  notice  thereof  being  pievioudy 
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given  by  advertisement  in  a  newspaper  published  in  the  said 
city,  which  notice  may  be  given  before  the  expiration  of  the  said 
period  of  thirty  days,)  so  many  of  the  said  Apalachicola  Land 
Company  shares  as  may  be  necessary  to  pay  such  bond  or  bonds, 
note  or  notes  so  being  dne  and  unpaid,  and  the  interest  which 
may  then  be  due  on  any  of  the  said  bonds  or  notes,  and  there- 
upon grant  and  convey  such  shares  to  the  purchaser  or  purcha- 
sers thereof  in  fee  simple,  and  out  of  the  proceeds  arising  from 
such  sales,  to  take  up,  pay  and  discharge  such  bond  or  bonds, 
note  or  notes,  and  interest,  and  pay  and  discharge  the  costs  and 
charges  of  every  such  advertisement,  sale  and  conveyance,  and 
all  such  other  charges  and  expenses  as  the  said  trustees  shall  or 
may  incur,  or  be  subjected  to,  in  or  about  the  execution  of  the 
trusts  hereby  created. 

And  if  it  shall  happen  that,  upon  any  such  default  and  sale, 
the  proceeds  of  the  whole  of  the  said  Apalachicola  Land  Com* 
pany's  shares  shall  prove  insufficient  to  enable  the  said  trustees 
to  pay  and  discharge  in  full  such  bond  or  bonds,  note  or  notes, 
and  interest,  with  the  costs,  charges  and  expenses  above  men- 
tioned, then  the  said  parties  of  the  second  part  shall  proceed  to 
sell  by  public  auction  in  the  city  of  New  York,  on  six  week's 
previous  notice  thereof,  to  be  given  by  advertisement  in  a  news- 
paper published  in  the  said  city,  so  much  of  the  other  trust  pre- 
mises as  may  be  necessary  to  iQake  good  the  deficiency,  and  to 
grant  and  convey  the  same  to  the  purchaser  or  purchasers  there- 
of, as  fully  and  absolutely  as  the  same  were  held  by  the  said 
Benjamin  W.  Rogers  immediately  before  the  execution  of  these 
presents.  And  when  the  said  bonds  and  notes,  so  made  and  ex- 
ecuted by  the  said  Benjamin  W.  Rogers  to  the  said  Thomas  Yer- 
miljra  and  David  Selden  respectively,  with  the  interest  thereon, 
riiall  have  been  fully  paid,  then,  after  reimbursing  and  retaining 
cot  of  the  avails  and  proceeds  of  the  said  trust  premises  all  the 
expenses,  disbursements  and  charges  of  the  said  parties  of  the 
second  part,  in  or  about  the  execution  of  the  trust  hereby  created, 
the  said  parties  of  the  second  part,  or  the  survivor  of  them,  are 
to  account  for  and  pay  over  to  the  said  Benjamin  W.  Rogers,  his 
executors,  administrators  and  assign,  all  the  residue  and  surploi 
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of  such  avails  and  proceeds,  and  to  grant  and  release  to  him,  hit 
heirs,  executors,  administrators  and  assigns,  all  the  residue  and 
remainder  of  the  shares  in  the  Apalachicola  Land  Company's 
lands,  and  other  the  trust  premises  hereby  granted  and  assigned, 
or  intended  so  to  be." 

The  trust  deed  then  provided  for  a  change  of  trustees  in  case 
of  death  or  resignation,  ice,  for  their  compensation,  and  that 
Rogers  should  be  entitled  to  a  return  of  three  shares  of  the  Apa- 
lachicola Land  Ck>mpany  for  every  $1000  paid  by  him  on  account 
of  the  principal  debt.  The  residuary  interest  in  the  lands  in 
Livingston  county,  was  not  to  be  sold  without  Rogers  consent, 
until  all  the  other  premises  had  been  exhausted.  On  the  14th 
of  October,  1846,  an  agreement  under  seal  was  executed  between 
Rogers,  the  complainant,  Termilya  and  several  holders  of  Ro- 
gers bonds,  which  Vermilya  had  assigned,  viz.  :AMessrs.  Bo3rd, 
Dana,  Lent  and  S.  Stevens,  executors  ;  in  the  following  words: 

"  Whereas,  pursuant  to  the  terms  of  a  trust  deed,  bearing  date 
the  3d  day  of  October,  1843,  whereby  certain  property  was  con- 
veyed by  B.  W.  Rogers  to  William  Curtis  Noyes  and  Richard 
H.  Ogden,  in  trust,  to  pay  certain  bonds  and  notes,  therein  speci- 
fied, to  Thomas  Vermilya  and  David  Selden,  a  requisition  has 
been  made  by  J.  J.  Boyd,  the  holder  of  u  part  of  the  said  securi- 
ties, originally  belonging  to  the  said  Vermilya,  for  a  sale  of  so 
much  of  the  trust  property  as  will  be  necessary  to  pay  and.satisfy 
the  same  ;  and  whereas  a  sale  has  accordingly  been  advertised, 
for  the  14th  inst.,  of  138  shares  of  the  Apalachicola  Land  Com- 
pany stock,  it  is  deemed,  for  the  advantage  of  the  other  parties 
interested,  that  an  amicable  arrangement  should  be  made  for  the 
final  settlement  of  all  claims  existing  upon  the  said  property : 
.  It  is  agreed  that  the  said  Rogers  shall  release  to  the  trustees 
aforesaid  all  his  residuary  interest  in  the  property  held  by  them  ia 
trust,  for  the  benefit  of  the  parties^Jiolding  said  bonds  and  notes ; 
and  that,  upon  said  conveyance  being  made,  he  shall  be  dis* 
charged  from  all  further  claim  on  account  of  said  indebtedness^ 
and  the  trust  fund  shall  be  accepted  as  a  satisfaction  of  the  same, 
and  the  said  bonds  and  notes  be  surrendered  to  the  said  Rogers 
or  otherwise  cancelled. 

And  it  is  further  agreed,  for  the  purpose  of  avoiding 
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by  a  forced  sale,  at  the  instance  of  one  or  more  of  the  parties  in- 
terested, and  in  order  to  make  a  proper  settlement  between  all 
interested,  that  the  sale  of  the  Apalachicola  shares,  advertised  as 
aforesaid,  be  countermanded,  and  that  arrangement  be  immedi- 
ately made  for  the  disposition  of  the  whole  trust  property,  that 
the  same  shall  be  offered  for  sale  by  the  trustees,  unless  an  ami- 
cable division  without  sale  shall  be  sooner  agreed  upon  without 
unnecessary  delay,  upon  a  reasonable  advertisement  of  the  time 
and'place,  and  under  such  conditions  as  will  conduce  to  bring 
about  a  sale  to  the  greatest  advantage  of  the  parties  interested, 
upon  which  sale  any  of  the  parties  interested  may  become  pur- 
chasers. 

And  in  the  event  of  any  of  the  parties  not  consenting  heretO| 
then  a  sale  shall  be  made  under  the  trust  deed,  upon  the  requi- 
sition of  the  other  parties  subscribers  hereto,  for  payment  of  the 
bonds  and  notes  held  by  them,  which  are  now  due.  It  is  further 
agreed,  that  the  charges  incident  hereto,  including  the  fee  of  the 
counsel  of  the  parties  upon  the  settlement  with  The  Farmers 
Loan  and  Trust  Company,  which  is  fixed  at  $1000,  be  paid 
out  of  the  first  proceeds  of  sale. 

This  agreement  to  be  binding  upon  such  parties  as  shall  sign 
the  same." 

On  the  28th  November,  1846,  Rogers  released  and  conveyed 
to  the  trustees,  all  his  right  to  the  property  held  by  them,  pursu- 
ant to  this  agreement. 

On  the  8th  of  February,  1847,  this  agreement  was  affirmed 
and  ratified  by  Vermilya  as  trustee  for  the  infant  children  of  T. 
S.  Christophers  owning  part  of  Rogers  bond  debt. 

The  complainant  claimed  that  it  was  part  of  this  arrangement, 
that  the  parties  interested  in  the  Noyes  and  Ogden  trust,  should 
release  to  The  Farmers  Loan  and  Trust  Company,  certain  por- 
tions of  the  trust  premises,  which  that  company  was  to  take  in 
full  of  their  claim  against  Rogers  and  wer»  to  release  and  con* 
vej  to  the  trustees  other  portions  of  the  trust  premises  absolute!  y, 
which  had  been  conveyed  by  Rogers  to  the  company.  The  de- 
fendants claimed  that  the  arrangement  between  these  parties  and 
the  company,  was  distinct  and  subsequent. 

The  bill  stated  that  it  was  not  intended  by  any  of  the  parties 
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vho  signed  ibe  foregcnng  instramenty  to  provide  ton  a  Mile  by 
the  trustees  of  the  trust  estate,  and  it  was  not  agreed  or  under- 
stood that  they  should  sell,  nor  to  stipulate  or  agree  to  such 
sale.  The  sole  view  was  to  discharge  Rogers  from  his  personal 
liability,  on  his  releasing  his  residuary  interest,  and  to  enable 
the  persons  entitled,  to  divide  the  property  amicably  without  a 
sale  by  the  trustees.  The  agreement  was  prepared  by  one  of 
the  defendants  who  was  the  counsel  therein  named,  and  of  the 
complainant,  and  who  had  an  interest  in  effecting  a  sale.  The 
complainant  relying  on  him,  did  not  particularly  observe  the 
clause  in  it  respecting  a  sale,  and  supposed  the  instrument  had 
been  drawn  to  express  the  intent  of  the  parties,  until  he  recendy 
discovered  it  does  not ;  and  he  insists  that  the  clause  as  to  a 
■ale  ought  never  to  have  been  inserted,  and  the  instrument 
should  be  read  and  construed  as  if  correctly  drafted,  and  as  if 
the  clause  were  omitted. 

All  this  was  denied  by  the  answers,  which  insisted  that  a 
sale  was  the  declared  and  great  object  of  the  agreement  and 
the  counsel  in  question  denied  that  he  acted  at  all  for  the  com- 
plainant  in  the  matter. 

On  the  5th  of  February,  1847,  The  Farmers  Loan  and  Trosl 
Company  executed  to  Nojres  and  Ogden,  as  such  trustees,  a 
release  and  conveyance  of  certain  portions  of  the  lands  men- 
tioned in  the  deed  and  in  the  agreement  and  declaration  of 
trust,  dated  October  2d,  1838,  situate  in  the  county  of  Ur- 
ingston. 

On  the  same  6th  of  February,  1847,  an  instrument  under 
seal  was  executed,  between  Rogers,  the  complainant,  Ye^mlyi^ 
the  respective  defendants  as  owners  of  bonds  and  notes  of 
Rogers  so  transferred  to  them  by  Yermilya,  and  the  tnisteea^ 
Noyes  and  Ogden.  This  instrument  recited  the  several  pie- 
vious  conveyances  and  trust  deeds,  the  ownership  of  Rogsi^P 
bonds  and  notes,  t\}e  agreement  of  October  14,  1846,  to  dis- 
charge Rogers,  and  his  conveyance  accordingly,  Nov.  28, 1846 ; 
that  The  Farmers  Loan  and  Trust  Company  had  agreed  with 
die  parties  to  settle  and  put  an  end  to  Rogers's  trust  with  then, 
by  a  division  with  those  parties  of  the  lands  conveyed  by  R.  to 
Ihe  conuiany,  and  by  conveying  to  their  trustees,  Noyes  and 
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Ogden,  certain  ^>edfi0d  portions ;  and  that  thd  company  bad 
made  a  conveyance  thereof  accordingly.  The  instrument  there- 
npon  released  and  confirmed  to  the  company  the  reeidue  of  tbe 
lands  embraced  in  Rogers's  deed  to  the  company,  and  discharged 
the  trust  founded  thereon* 

The  company,  by  an  instrument  dated  January  90,  1847, 
fully  released  Rogers  from  his  personal  liability.  The  com* 
plainant  and  Vermilya,  on  the  4th  of  February,  1847,  released 
Rogers  from  all  his  liability  on  the  bonds  and  notes. 

The  conveyance  from  Rogers  to  the  trustees,  dated  Norem* 
ber  28, 1847,  recited  briefly  the  trust  and  power  in  the  deed  to 
thorn  in  1843,  and  that  the  creditors  had  agreed  to  take  R.'s 
release,  &c.,  to  the  trustees  for  their  use  and  benefit,  of  ail  his 
interest  in  the  property,  and  that  he  ^ould  thereupon  be  di»* 
charged  from  all  further  claim  on  account  of  such  indebtednesi* 
It  then  released  and  conveyed  the  lands  and  land  shares  to  th# 
trustees. 

The  bill  of  complaint  insisted  that  the  defendants,  other  than 
Vermilya,  had  no  interest  in  the  trust  property ;  but  merely  a 
personal  claim  against  Rogers.  Also,  that  their  debts  had  beeft 
paid.  Nevertheless,  they  claimed  a  right  and  interest,  and  had 
called  on  the  trustees  to  sell  the  premises ;  and  the  trustees 
had  thereupon  advertised  the  Apalachicola  land  stock,  and  the 
hinds  in  the  Buffalo  and  Tonawanda  reservations,  to  be  sold  at 
auction  on  the  25th  of  February,  1847.  That  a  sale  would 
seriously  prejudice  the  complainant's  interests.  The  Apaiachi* 
cola  stock  was  not  saleable,  from  various  causes,  except  at  a  great 
sacrifice,  4&c.,  &c. 

The  complainant  claimed  to  be  seised  in  fee  of  nearly  three 
fourths  (undivided)  of  the  lands  held  by  the  trustees ;  and  tba 
absolute  owner  of  a  relative  proportion  of  the  Apalachicola  land 
shares.  The  bill  prayed  for  a  partition  and  division  thereof; 
and  for  an  injunction  against  any  sale  of  the  same  by  tba 
trustees. 

P.  Y.  Cutler^  and  Oe^rge  Wood^  for  the  complainant 

IF.  H  Leenttrdi  and  ^.  a  A^tod%,  for  the  defadaats. 
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Bt  the  Goixbt.  DusR|  J. — This  cause  has  been  heard 
upoa  the  bill|  answers  and  replicalions,  and  upon  a  motioa  to 
refer  the  cause  to  take  proofs  and  such  accounts  as  may  be 
requisite. 

The  bill  seeks  a  partition  of  certain  lands,  partly  in  this  state 
and  partly  in  Florida,  which  Benjamin  W.  Rogers,  in  October, 
1843,  conveyed  to  William  Curtis  Noyes  and  Richard  H.  Ogden 
in  trust,  to  satisfy  out  of  the  proceeKls  of  a  sale,  certain  debts 
amounting  to  more  than  $80,000,  then  owing  by  Rogers  in 
equal  portions  to  the  complainant  Selden,  and  to  the  defendant 
Yermilya.  The  validity  of  this  conveyance  as  an  express  trust 
"  to  sell  lands  for  the  benefit  of  creditors,"  was  not  questiooed 
by  any  of  the  counsel  upon  the  argument,  and  will  therefore 
be  assumed  by  us  in  the  opinion  that  we  shall  proceed  to  de- 
liver, but  what  is  thus  assumed,  we  are  not  to  be  understood  as 
deciding. 

Upon  incidental  questions,  involving  in  a  measure  the  merits 
of  the  controversy,  that  have  arisen  in  the  progress  of  the  cause, 
opinions  have  been  delivered  by  the  late  chancellor,  by  Mr* 
Justice  Edmonds,  by  the  supreme  court,  and  by  the  court 
of  appeals,  but  to  none  of  theso  opinions,  except  that  of  the  court 
of  appeals,  will  it  be  necessary  to  advert. 

The  court  of  appeals  in  affirming  the  decree  of  the  chancel- 
lor, dismissing  the  bill  as  to  Benjamin  W.  Rogers,  who  was 
originally  made  a  defendant,  placed  their  decision  upon  the  sole 
ground,  that  Rogers  had  no  interest  whatever  in  the  sutgect  of 
the  controversy,  and  had  therefore  been  improperly  made  a 
party  to  the  suit  They  held,  in  direct  opposition  to  the  opinion 
of  the  chancellor,  although  they  affirmed  his  decree,  that  Rogers, 
by  the  conveyance  and  release  executed  by  him  in  Novonber, 
1846,  to  the  trustees,  Noyes  and  Ogden,  had  divested  himself  of 
all  his  right,  title  and  interest  in  the  trust  property ;  and  to  this 
extent,  therefore,  the  operation  in  law  of  the  November  deed 
must  be  considered  as  settled.  But  the  court  of  appeals  have 
not  decided,  nor  with  any  propriety,  could  they  have  decided, 
whether  the  title  with  which  Rogers  parted,  became  vested  in 
the  trustees  to  whom  the  conveyance  was  directly  made,  or  in 
the  holders  of  the  bonds  and*iiote^  the  paymentr  of  whiotk;  the 
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original  trust  deed  was  meant  to  secure ;  in  other  words,  it-  has 
not  been  decided  whether  the  title  to  the  lands  of  which  the 
partition  is  now  sought,  is  vested  in  the  trustees  as  joint  tenants, 
or  in  the  parties  before  us,  excluding  the  trustees,  as  legal  or 
equitable  tenants  in  common. 

Had  we  the  right  to  construe  the  release  of  Rogers  to  the 
trustees,  and  the  subsequent  deed  and  release  to  the  same  trus- 
tees, executed  by  The  Farmers  Loan  and  Trust  Company, 
without  any  reference  to  the  terms  of  the  agreement  between 
the  parties  to  this  suit  and  B.  W.  Rc^rs  of  October  14th,  1846, 
we  should  perhaps  assent  to  the  conclusion,  that  in  judgment 
of  law  these  conveyances  operated  as  an  immediate  and  abso- 
lute transfer  to  the  complainant  and  defendants,  with  the  excep* 
tion  of  the  trustees,  of  all  the  title  and  interest  of  Rogers,  to  the 
lands  which  they  respectively  embraced;  that  is,  we  should 
give  to  these  deeds  the  same  construction,  as  if  they  had  been 
made  to  the  parties  before  us,  directly  and  by  name,  and  not  to 
nominal  trustees,  for  their  use  and  benefit.  Nor  upon  this  sup- 
position, could  we  have  any  difficulty  in  decreeing  a  partition, 
if  not  to  the  full  extent  that  the  bill  requires,  3ret  of  the  greater 
part  of  the  lands  to  which  it  refers.  It  is  true,  that  upon  this 
sapposition,  the  parties  before  us  have  only  an  equitable  title  to 
all  the  lands,  except  those  in  Livingston  County,  but  that  a 
partition  may  be  decreed  between  equitable  owners,  even  when 
those* in  whom  the  legal  title  is  vested  are  not  before  the  court, 
the  case  of  Coxe  v.  Smithj  (4  Johns.  Ch.  R.  276,)  without  re- 
ferring to  other  authorities,  has  definitively  settled. 

We  are,  however,  clear  in  the  opinion,  that  in  construing  the 
subsequent  releases  to  the  trustees,  we  have  no  right  to  reject 
from  our  consideration  the  previous  agreement  of  the  parties. 
The  releases  were  founded  upon  this  agreement,  and  were  ne- 
cessary and  were  designed  to  carry  it  into  full  effect.  They  are 
all  parts  of  an  entire  transaction.  In  judgment  of  law,  they  are 
one  instrument,  and  it  is  by  reading  them  as  such,  that  the  in- 
tention of  the  parties  which  we  are  bound  to  effectuate  must  be 
collected.  Speaking  in  technical  language,  the  agreement,  which 
is  nnder  seal,  may  be  regarded  as  a  deed,  leading  and  declaring 
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the  uses  of  the  subseqaent  conveyances,  and  by  a  necessary  con« 
sequence,  controlling  their  interpretation. 

In  oor  vfe\r,  therefore,  of  the  present  controversy,  it  turns  eo- 
tirely  upon  the  trne  interpretation  of  the  agreement  of  Oct.  14tb, 
1846,  and  upon  the  effect  of  that  interpretation  upon  the  co 
struction  of  the  subsequent  conveyances  and  releases,  and  the 
questions  that  arise  and  are  necessary  to  be  considered  and  de- 
termined, are ; 

First. — Whether  admitting,  that  the  parties  before  us,  with 
the  exception  of  the  trustees,  are  the  legal  or  equitable  owners 
of  the  lands  in  question,  a  power  of  sale  is  not  vested  in  Noyes 
and  Ogden,  which  as  irrevocable,  unless  by  the  consent  of  all 
the  parties,  is  an  effectual  bar  to  a  partition }  and, 

Second — Whether  the  effect  of  the  agreement  and  of  the  sub- 
sequent releases^  was  to  vacate  and  annul,  or  only  to  vary  and 
modify  the  trusts,  created  by  the  deed  of  October  1843,  leaving 
the  title  to  the  lands,  and  the  power  to  sell  them,  still  subsisting 
in  the  trustees. 

We  have  no  hesitation  in  saying  that  the  October  agreement 
either  grants  to  Noyes  and  Ogden  a  power  to  sell  the  lands  to 
which  it  relates,  or  recognises  and  confirms  a  similar  power  aa 
then  existing ;  and  it  is  equally  clear,  nor  has  it  been  denied,  that 
if  the  power  thus  granted  or  confirmed,  is  now  valid  and  sub- 
sisting, we  can  have  na  authority  to  divide  the  lands  to  which 
it  relates.  If  the  power  exists,  we  have  no  right,  at  least  upon 
a  bill  framed  like  the  present,  to  prevent  or  restrain  its  execu- 
tion. 

The  bill  distinctly  admits  that  a  power  to  sell  is  contained  in 
the  agreement,  but  alleges  that  it  was  inserted  through  fraud  or 
mistake,  and  ought  therefore  to  be  expunged.  These  allegations 
in  the  bill  cannot  however  be  regarded.  They  are  not  only 
pointedly  denied  by  the  answers,  but  are  clearly  disproved,  since 
the  statements  in  the  answers,  as  they  are  responsive  to  the  bill, 
and  h^ve  not  been  contradicted  by  proof,  must  be  taken  aa 
true.  The  agreement  must  be  construed  as  it  stands,  and  we 
can  only  deduce  the  intentions  of  the  parties  from  the  language 
it  employs. 

The  UU,  as  we  read  and  undisrstand  it,  does  not  dmaff  Ike 
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power  of  the  trastees  to  sell  the  lands,  upon  any  other  ground 
Chan  that  which  has  been  stated,  and  it  may  therefore  be  doubted 
whether  any  other  could  with  propriety  have  been  taken  by  the 
counsel  for  the  complainant  upon  the  argument.  But  we  shall 
not  permit  a  technical  obfectioa,  which  the  silence  of  the  defen- 
dants counsel  appears  to  have  waived,  to  prevent  us  from  con* 
sidering  the  cause  upon  its  merits,  and  upon  all  the  grounds  that 
were  so  fully  and  ably  stated  and  discussed  by  the  counsel. 

It  was  insisted  by  the  complainant's  counsel,  that  the  power 
to  sell,  as  expressed  in  the  agreement,  is  not  immediate  and  ab* 
aolute,  but  that  its  exercise  is  made  to  depend  upon  a  contin- 
gency that  has  not  occurred,  and  from  its  nature  cannot  be  ex- 
pected to  arise.  The  parties  it  was  said,  so  far  from  contempla* 
ting  an  immediate  sale,  intended  that  no  sale  whatever  should 
be  made,  unless  an  equitable  division  of  the  property  was  found 
to  be  impracticable.  It  was  fully  understood  between  them,  (such 
was  the  argument,)  that  this  equitable  division  should  be  made, 
and  hence,  the  partition  which  the  parties  have  failed  to  makcy 
this  court  may  now  decree,  in  entire  conformity,  if  not  to  the 
words,  yet  to  the  intent  and  spirit  of  tlieir  agreement  We  con- 
fess that  our  first  impressions  were  favorable  to  this  construction 
0f  the  agreement,  but  upon  further  reflection,  we  became  satis- 
fied that  these  impressions  were  erroneous,  and  that  our  duty  re- 
quired us  to  reject  the  interpretation  they  would  have  led  us  to 
•dopt.  The  positive  terms  of  the  agreement  have  forced  us  to 
reject  it.  These  plainly  require  the  consent  of  each  party  in  in- 
terest as  necessary,  not  to  authorise,  but  to  prevent  a  sale.  The 
language  is  clear  and  unambiguous,  that  if  any  one  of  the  par- 
Ii0s  shall  not  consent  to  a  division  of  the  property,  the  trustees 
shall  pn>ceed  to  a  sale.  The  defendants  have  not  consented  to 
a  division,  and  we  have  no  right  to  inquire  into  the  grounds  upon 
which  their  necessary  consent  has  been,  and  is  now  withheld. 
We  cannot  take  from  them  the  discretion  which  the  agreement 
gives,  nor  control  them  in  its  exercise.  As  they  insist  upon  a 
sale  by  the  trustees,  the  only  question,  that  we  have  a  right  to 
consider,  is,  whether  the  requisite  power  has  been  vested  in  the 
Crttstees  and  now  exists. 

It  wasf  contended  by  the  counsel  for  the  defendants,  that  the 
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requisite  power  was  originally  vested  in  the  trustees  and  now 
exists,  as  a  power,  in  trust,  and  consequently  that  under  the  pro- 
visions of  the  revised  statutes,  it  is  irrevocable  and  imperative. 
The  defence  it  is  true  was  not  rested  exclusively  upon  this 
ground,  but  it  was  evidently  that  which  was  chiefly  relied  on, 
and  to  the  examination  of  the  questions  which  it  involves,  the 
efforts  of  the  counsel  upon  both  sides  were  mainly  directed. 

It  is  with  reluctance  that  we  dissent  from  the  opinion  affirm- 
ing the  validity  of  the  power,  as  a  power  in  trust,  which  Mr. 
Justice  Edmonds  has  delivered,  but  after  an  attentive  considera- 
tion of  all  the  arguments  that  have  been  urged  in  support  of  that 
opinion,  we  have  found  ourselves  unable  to  adopt  it.  It  is  indeed 
certain,  that  the  effect  of  the  October  agreement  was  to  vest  a 
power  of  sale  in  the  trustees,  Noyes  and  Ogden,  but  if  that  power 
may  now  be  exercised,  in  opposition  to  the  wishes  of  the  com- 
plainant, if  it  is  now  to  be  considered  as  a  power  that  he  is  not 
at  liberty  to  revoke,  it  is  upon  other  grounds  than  by  qualifying 
it  as  a  power  in  trust,  that  the  decision  must  be  placed.  We  lay 
no  stress  upon  the  objection  that  the  power  is  not  granted  in  the 
form  that  the  statute  requires,  that  is,  by  ^'  a  suitable  clause  in 
the  conveyance  of  some  estate  in  the  lands  to  which  it  relates.'' 
(I  R.  S.  736,  §  106.)  We  have  akeady  stated  that  the  October 
agreement  is  a  constituent  part  of  an  entire  transaction,  that  it 
must  be  read  in  connection  with  the  subsequent  conveyancesi  so 
as  to  render  the  whole  a  single,  though  complex  instrument  con- 
taining various  grants,  covenants  and  releases.  We  construe  the 
power  precisely  as  we  should  have  done,  had  the  agreement  by 
which  it  is  granted,  been  incorporated  in  the  November  deed, 
from  Rogers  to  the  trustees,  and  that  deed  had  been  executed  by 
all  the  parties  to  the  agreement.  Thus  construed,  the  objection 
as  to  the  form  of  the  grant  ceases  to  apply.  Nor  upon  reflection, 
do  we  attach  any  importance  to  the  suggestion  that  was  thrown 
out  by  the  court  upm  the  argument,  viz.,  that  the  provisions  of 
the  revised  statutes  in  relation  to  uses  and  trusts  and  trust  pow- 
ers, refer  exclusively  to  dispositions  of  the  legal  estate,  and  con- 
sequently have  no  application  to  the  equitable  interest,  which  is 
all  that  the  parties  before  us  can  be  said  to  possess,  in  the  greater 
part  of  the  lands  that  the  power  embraces.    It  is  true  that  these 
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Statutory  provisions  refer  exclusivelyi  in  their  primary  intent,  to 
dispositions  of  the  legal  estate,  but  the  words,  especially  in  the 
article  upon  powers,  are  broad  enough  to  embrace  equitable  in- 
terests, and  were  they  less  comprehensive  than  they  are,  a  court 
of  equity,  in  judging  of  the  validity  of  trusts  and  trust  powers, 
relating  solely  to  equitable  interests,  ought  doubtless  to.  be  gov- 
erned by  the  analogy  of  the  law,  and  must  therefore  follow  the 
rules,  mtUatia  mutandis^  that  the  statute  prescribes.  It  is  a  case 
to  which  the  sound  maxim  that  equity  follows  the  law  emphati- 
cally applies. 

The  next  objection  that  we  shall  state  to  considering  the  power 
as  a  power  in  trust,  is  that  which  we  are  forced  to  regard  as  de» 
cisive  and  unanswerable.  It  is  that  the  power  as  it  now  exists, 
is  to  be  exercised  for  the  sole  benefit  of  the  owners  of  the  land 
by  whom  it  is  granted.  Not  only  therefore  is  it  not  subject  to 
the  provisions  of  the  revised  statutes  in  relation  to  trust  powers, 
looking  to  the  intent  of  those  provisions,  and  to  the  cases  to  which 
alone  they  were  meant  to  apply,  but  by  express  words  it  is  ex- 
cepted from  their  operation.    (1  R.  S.  738,  §  134.) 

We  shall  enter  into  no  labored  argument  to  show  that  the 
power,  as  it  is  now  alleged  to  exist,  cannot  be  referred  to  its  ori- 
ginal creation  by  B.  W.  Rogers,  in  the  trust  deed  of  1843,  but 
that  its  true,  and  only  source  and  origin,  must  be  found  in  the 
agreement  of  the  parties  in  October,  1846.  When  the  whole  tide 
and  interest  of  Rogers  became  vested  in  the  parties  before  us  as 
tenants  in  common,  and  it  is  upon  the  supposition  that  they  are 
so  vested  that  we  are  now  considering  the  case,  the  estate  of  the 
trustees  under  the  original  trust  ceased  to  exist,  and  with  it  their 
power  to  sell  the  lands,  which  had  been  granted,  and  existed 
only  as  an  incident  to  their  estate,  also,  and  of  necessity  ceased. 
It  fell  with  the  title  to  which,  by  the  terms  of  its  creation,  it  was 
inseparably  attached.  Nor  could  it  then  have  been  revived  or 
continued  in  force  by  any  act  of  Rogers,  without  the  consent  of 
those  who  then  became  the  owners  of  the  land. 

To  revive  its  existence,  a  new  grant  from  the  owners  was  in- 
dispensable, and  had  not  this  grant  been  contained  in  the  agree- 
ment, tliere  would  have  been  no  pretence  for  saying  that  the 
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power  now  exists.    Strike  fiom  the  agreement  the  clauses  that 
relate  to  the  power,  and  it  is  wholly  gone. 

We  do  not  understand  that  the  counsel  for  the  defendants  de- 
nied the  position  that  the  power,  as  now  claimed,  was  granted 
by  the  agreement  of  1846.  It  is,  however,  a  necessary  conse- 
quence of  the  truth  of  this  position  that  the  power  was  granted 
by  the  owners  of  the  lands,  to  be  exercised  for  their  sole  benefit 
It  is,  therefore,  not  a  trust  power,  but  in  the  language  <^  the 
statute,  '^  a  simple  power  of  attorney,  to  convey  lands  in  the  name 
and  for  the  benefit  of  the  owner,"  that  is,  a  power  to  which  it  is 
expressly  declared  that  the  provisions  of  the  statute  shall  not 
extend.  It  is  true,  that  the  form  of  the  instrument  by  which  the 
trustees  are  converted  into  the  attorneys  in  fact  of  the  parties  in- 
terested, is  unusual,  but  if  the  intent  is  apparent,  the  form  is  im- 
material. We  have  indeed  been  told  that  the  agreement  only 
contains  a  covenant  that  the  trustees  shall  sell,  but  we  are  clearly 
of  opinion  that  the  clause  in  question  is  more  than  a  covenant. 
It  was  meant  to  be,  and  therefore  is,  a  grant  of  necessary  an« 
thority,  just  as  effectual  as  if  the  parties  had  executed  and  deliv- 
ered to  the  trustees  a  power  of  attorney  to  sell  and  convey  in  the 
ordinary  form. 

The  next  inquiry  is  whether  the  power  of  the  trustees  to  sell 
as  attorneys,  has  been  or  can  be  revoked. 

As  a  general  rule,  a  mere  power  of  attorney  may  be  revoked 
by  the  grantor,  at  any  time  previous  to  its  actual  execution ;  but 
when  several  tenants  in  common,  by  their  joint  act,  constitute 
an  attorney  to  sell  the  lands  in  which  they  are  interested  for 
their  common  benefit,  and  to  distribute  the  proceeds  among  them 
in  proportion  to  their  respective  interests ;  it  is  not  to  be  doubted, 
that  they  may,  by  an  agreement  founded  on  a  sufficient  conside- 
ration, render  the  power  of  the  attorney  irrevocable,  otherwise 
than  by  the  joint  consent  and  act  of  all  who  unite  in  its  creation ; 
and  if  such  is  the  character  of  the  power  in  the  present  case,  and 
such  the  effect  of  the  agreement  of  the  parties,  the  bar  which  it 
creates  to  a  partition  is  just  as  insuperable,  as  if  it  had  been  raised 
by  a  power  in  trust.  It  is  of  no  consequence  how  the  power  is 
named  or  classified ;  if  it  exists,  may  now  be  exercised,  and  with- 
out the  consent  of  all  the  defendants  cannot  be  revoked,  it  pre- 
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clades  us  from  granting  to  the  complainant  the  relief  that  he 
solicits. 

What  then  upon  this  question  is  the  true  construction  of  the 
agreement?  Its  terms  are  such  as  to  leaye  no  room  for  a  rea* 
sonahle  doubt  as  to  the  actual  intentions  of  the  parties.  They 
certainly  intended  that  the  power  given  to  the  trustees  should 
not  be  revoked,  unless  with  the  consent  of  all  who  were  interes- 
ted in  its  execution.  They  declare  that  if  any  one  of  the  parties 
shall  not  consent  to  a  different  arrangement,  a  sale  shall  be  made 
by  the  trustees  under  the  trust  deed,  upon  the  requisition  of  the 
other  parties  subscribing  to  the  agreement,  for  the  payment  of 
the  bonds  and  notes  then  due.  It  must  be  observed  that  the 
trustees  are  to  sell  under  the  original  trust  deed,  which  can  only 
mean  according  to  the  terms  of  that  deed,  and  in  the  mode  and 
upon  the  conditions  that  it  prescribes.  No  other  interpretation 
can  be  given  to  the  words  ^<  under  the  trust  deed,"  and  we 
certainly  have  no  right  to  reject  them  as  unmeaning  or  super- 
fluous. 

It  is  unnecessary  to  recite  at  large,  the  terms  and  conditions 
of  the  trust  deed.  It  is  sufficient  to  say,  that  they  rendered  it 
the  duty  of  the  trustees  to  sell,  if  necessary,  all  the  property^ 
that  the  trust  embraced,  upon  the  requisition  in  writing,  either 
of  the  defendant  Yermilya,  or  of  the  complainant  Selden,  after 
any  one  of  the  bonds  or  notes  held  by  them  respectively,  should 
become  due,  and  for  a  specified  period  remain  unpaid.  The 
right  to  require  a  sale  thus  given  to  Yermilya  and  Selden  was, 
in  its  nature,  individual  and  sepamte,  and  as  it  was  to  be  exer- 
cised by  each  in  his  own  discretion,  neither  could  prevent  or 
forbid  its  exercise  by  the  other.  Hence,  the  similar  authority 
given  to  the  subscribers  to  the  agreement,  the  holders  of  the 
bonds  and  notes  then  due,  must  receive  the  same  interpretation ; 
it  vests  in  each  of  them  the  same  right  to  demand  and  enforce 
a  sale,  that  was  originally  vested  in  Yermilya  and  Selden,  and 
it  equally  excludes  the  supposition  that  the  exercise  of  this  right 
could  be  prevented  or  forbidden  by  the  separate  action  of  any 
one  of  them.  It  therefore  excludes  the  supposition  that  the 
power  to  sell  then  given  to  the  trustees,  could  be  otherwise  re- 
voked than  by  the  joint  act  of  all  by  whom  it  was  jointly  cre> 
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ated,  since  the  supposition  of  a  right  in  each  to  require,  and  in 
each  to  prohibit  a  sale,  would  be  a  manifest  absurdity.  The 
co-existence  of  rights  thus  conflicting,  is  a  logical  contrsulictioQ, 
and  a  legal  impossibility. 

Still,  however,  the  question  remains  to  be  considered,  whether 
the  agreement  of  the  parties  to  render  the  power  to  sell  irrevo- 
cable in  the  sense  that  has  been  explained,  was  founded  on  a 
sufficient  consideration  ?  We  might,  perhaps,  content  ourselves 
with  saying,  that  as  the  agreement  is  under  seal,  the  law~  im- 
plies a  valid  consideration,  or,  at  least,  casts  upon  the  com- 
plainant  the  burden  of  disproving  its  existence.  But  it  is  need- 
less to  resort  to  this  argument,  since  we  are  satisfied  that  a 
sufficient  consideration  appears  upon  the  face  of  the  agreement 

We  do  not,  however,  rely  upon  the  consideration  that  was 
alone  stated  by  the  defendants  counsel,  and  upon  which  Mr. 
Justice  Edmonds,  in  dissolving  the  injunction,  seems  to  have 
rested  his  decision,  viz. :  that  some  of  the  defendants  who  were 
assignees  of  Vermilya,  by  requiring  the  trustees  to  sell,  had  en- 
titled themselves  to  the  satisfaction  of  their  claims,  prior  to  any 
payment  to  be  made  to  the  complainant,  and  that  by  the  temu 
of  the  agreement,  this  preference  in  the  order  of  payment,  was 
wholly  relinquished.    We  are  satisfied,  that  the  preference  as 
claimed  never  existed,  and  that  the  supposition  of  its  existence, 
is  founded  upon  an  erroneous  interpretation"  of  the  trust  deed. 
The  trustees  when  required  to  sell,  were  not  bound  to  apply  the 
proceeds  of  the  sale  to  the  satisfaction  only  of  the  claims  of  the 
creditors  upon  whose  requisition  they  act^,  but  to  the  pajrment 
of  all  the  bonds  and  notes  then  remaining  due  and  unpaid,  and 
of  the  unpaid  interest  upon  such  as  had  not  then  attained  their 
maturity.    Hence,  had  the  sale  contemplated  and  required  in 
1846,  been  actually  made,  the  complainant  would  have  had  an 
immediate  right  to  more  than  a  moiety  of  the  proceeds,  and  his 
rights  in  this  respect  were  in  no  degree  altered  or  enlarged  by 
the  agreement  that  prevented  the  sale.     It  is  true,  that  the 
holders  of  all  the  bonds  and  notes  that  at  the  date  of  the  agree- 
ment were  due  and  unpaid,  were  entitled  to  a  preference  in  the 
order  of  payment  over  the  bonds  which  were  to  £ei11  due  in  1847 
and  1848.    They  had  a  prior  lien  upon  the  whole  of  the  tmat 
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property  for  the  satisfaction  of  their  debts ;  bat  so  far  from  re- 
Uuquishing  this  lien,  they  were  careful  to  retain  it,  an  important 
&ct  that  hitherto  has  by  no  means  received  the  attention  that  it 
will  be  found  to  deserve.  A  sufficient  consideration,  however, 
rejecting  that  which  has  been  stated,  for  all  the  stipulations  con- 
tained in  the  agreement  of  1846,  is  to  be  found  in  the  discharge 
of  the  debtor,  B.  W.  Rogers,  from  all  personal  liability.  The 
agreement  must  be  construed  as  entire.  We  are  bound  to  con- 
sider all  its  provisions  and  stipulations  as  connected  with  and 
dependent  upon  each  other,  and  have  therefore  no  right  to  say 
that  any  one  of  the  defendants  would  have  consented  to  a  sac- 
rifice of  his  own  rights  by  a  release  of  the  debtor,  had  not  the 
power  of  the  trustees  to  sell  the  property  under  the  trust  deed, 
been  preserved,  and  continued  in  force.  Such  would  be  our 
construction  of  the  agreement  looking  only  to  its  terms,  but  it 
is  proper  to  add,  that  several  of  the  defendants  have  expressly 
sworn,  that  had  not  the  clauses  in  relation  to  a  sale  by  the  trus- 
tees been  inserted  in  the  agreement,  their  consent  to  its  execu- 
tion would  never  have  been  given. 

We  have  said  all  that  we  deem  it  necessary  to  say  upon  this 
branch  of  the  case,  and  our  conclusions  are,  that  admitting  it  to 
be  tnie  that  the  trustees,  Noyes  and  Ogden,  have  neither  a  trust 
estate  nor  a  trust  power,  yet  a  valid  power  to  sell  the  property 
now  sought  to  be  divided,  was  vested  in  them  by  the  agreement 
in  October,  1846,  and  by  the  terms  of  that  agreement  was  made 
irrevocable,  unless  with  the  consent  of  all  the  parties  interested 
in  its  execution  ;  and,  consequently,  that  a  court  of  equity,  in 
the  rightful  exercise  of  its  jurisdiction,  cannot  prevent  the  exer- 
cise  of  this  power,  and,  in  effect,  annul  the  agreement  by  which 
it  was  created.    It  cannot  therefore  decree  a  partition. 

The  reasons  that  have  been  given  are  sufficient  to  explain, 
and  as  we  conceive,  justify  our  decision ;  but  there  is  another 
aspect  in  which  the  case  may  justly  be  viewed,  and  other 
grounds  upon  which  our  decision  may,  with  entire  propriety,  be 
rested,  and  in  justice  to  the  parties  and  ourselves,  ought  to  be 
rested.  Hitherto  it  has  been  assumed,  that  the  parties  before 
OS,  excluding  the  trustees,  have  become  the  owners,  legal  or 
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equitable,  of  the  trust  property,  and  that  the  only  obstacle  to  a 
partition,  is  that  which  their  own  agreement  has  created ;  but 
we  are  satisfied  that  this  assumption  is  wholly  gratuitous,  and 
in  reality  is  inconsistent  with  a  just  interpretation  of  the  acts 
and  intention  of  the  parties.  Our  conviction  is,  that  the  whole 
title,  legal  and  equitable,  of  Rogers,  is  now  vested  in  the  trus- 
tees as  such,  and  that  their  estate,  looking  to  the  purposes  for 
which  it  was  created,  and  still  exists,  is  valid  as  an  express 
trust,  under  the  provisions  of  the  revised  statutes.  There  are 
numerous  topics  that  might  probably  be  urged  in  support  and 
illustration  of  this  construction  of  the  agreement  of  October,  1846, 
and  of  the  conveyances  and  releases,  which,  in  pursuance  of  that 
agreement,  were  subsequently  executed  ;  but  omitting  the  larger 
portion  of  these  topics,  we  shall  attempt  to  exhibit  the  argument 
in  a  condensed  form,  believing  that  the  observations  that  we 
shall  make,  will  be  amply  sufficient  to  vindicate  the  conclusion 
at  which  we  have  atrived. 

The  positions  upon  which  the  complainant's  counsel  relied, 
and  which  they  developed  and  enforced  with  their  usual  ability 
and  learning,  will  be  stated  nearly  in  the  language,  and  cer* 
tainly  with  no  variation  from  the  meaning,  of  their  points. 
They  are,  that  by  the  release  of  Rogers  from  his  personal  lia- 
bility, the  sui  render  of  the  bonds  and  notes,  for  the  payment  of 
which  the  original  trust  was  created,  and  the  acceptance  by  the 
creditors,  the  cestui  que  trusts,  of  the  trust  fund  in  satisfaction 
of  their  debts,  the  purposes  for  which  the  original  trust  bad 
been  created  wholly  ceased,  and  with  it  the  estate  of  the  trus- 
tees, Noyes  and  Ogden,  also  ceased,  and  that  the  parties  who 
thus  accepted  the  estate  in  satisfaction  of  their  demands,  be- 
came therefore  legally,  as  well  as  equitably,  entitled  to  the  lands 
and  property  in  the  respective  proportions  of  their  several  debts, 
that  were  thus  extinguished. 

In  considering  these  positions,  we  begin  with  observing,  that 
in  o.der  to  sustain  them,  the  learned  counsel  were  compelled  to 
assume,  that  the  sale  contemplated  by  the  October  agreement, 
was  to  be  made  for  the  common  and  equal  benefit,  in  proportion 
to  their  respective  demands,  of  the  holders  of  all  the  bonds 
and  notes,  for  the  security  and  payment  of  which  the  dtiginat 
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trast  was  creatody  so  that  the  holders  of  the  bonds  that  had  not 
then  reached  their  maturity,  but  were  to  become  due  in  1847 
and  1846,  in  the  event  of  a  sale,  were  to  be  entitled  to  share  in 
the  distribution  of  the  proceeds,  in  proportion  to  their  demands, 
whatever  the  amount  of  the  proceeds  might  be.  Should  tha 
proceeds  exceed  the  amount  of  all  the  debts,  they  were  to  share 
proportionably  in  the  gain,  and  in  case  of  a  deficiency,  were  to 
bear  only  a  proportion  of  the  loss.  It  was  not  denied  by  the 
defendants  counsel,  that  this  was  the  true  construction  of  the 
agreement,  and  such  was  our  own  understanding  throughout 
the  argument ;  but  were  this  the  case,  the  positions  of  the  com- 
plainant's counsel,  that  by  force  of  the  agreement  and  of  the 
instruments  by  which  it  was  executed,  the  estate  of  the  trustees 
wholly  ceased,  and  those  entitled  to  share  in  the  proceeds  of  a 
sale,  became  in  judgment  of  law  the  owners  of  the  land,  would 
probably  have  admitted  of  no  dispute,  and  certainly  of  no  reply. 
A  trust  to  sell  lands  for  the  purpose  of  distributing  the  whole 
proceeds,  whether  in  equal  or  unequal  proportions,  among  difie* 
rent  persons,  it  is  evident,  cannot  be  referred  to  any  of  the 
classes  of  the  express  trusts,  that  are  alone  authorized  by  the 
revised  statutes.  Whatever  may  have  been  the  original  char- 
acter of  those  for  whose  benefit  such  a  trust  is  created,  it  is 
certainly  not  a  trust  for  the  benefit  of  creditors,  since  such  a 
trust  necessarily  implies  a  residuary  or  reversionary  interest  in 
the  person  by  whom  it  is  created.  When  the  debts  are  satisfied, 
it  is  to  him  or  his  representatives,  that  unsold  lands  must  revert; 
to  him  or  his  representatives,  that  surplus  moneys  arising  from 
a  sale  must  belong.  Nor  when  there  is  no  distinction  in  the 
order  of  payment,  can  the  trust  be  sustained,  as  a  trust  for  the 
purpose  of  satisfying  a  charge,  for  every  charge  is  a  definite 
sum,  and  equally  with  a  debt  implies  a  limited  interest  in  the 
person  in  whose  favor  it  is  created.  When  a  trust  is  created 
for  a  purpose  not  authorized  by  the  revised  statutes,  no  estate 
legal  or  equitable,  vests  in  the  trustees,  and  consequently  the 
title  that  is  intended  to  be  conveyed,  must  either  remain  in  the 
person  creating  the  trust,  or  must  pass  to  the  cestui  que  trusts, 
-who  are  its  objects.  In  the  present  case,  however,  it  has  been 
decided  that  the  title,  legal  and  equitable,  of  Rogers,  the  origi- 
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nal  grantor,  is  wholly  extinguished,  and  it  is  a  necessary  conse- 
quence of  this  decision,  that  if  his  title  is  not  now  vested  in  the 
trustees,  it  must  have  passed  to  those  for  whose  benefit  the 
trust  was  created.  Upon  the  supposition,  therefore,  that  the 
estate  of  the  trustees  cannot  now  be  supported  as  an  express 
trust,  the  position  of  the  complainants  counsel,  that  the  parties 
before  us,  with  the  exception  of  the  trustees,  are  legal  or  equi- 
table tenants  in  common,  would  be  fully  established. 

We  have  said  that  the  learned  counsel  for  the  complainant 
were  forced  to  assume,  that  the  construction  of  the  agreement 
upon  which  they  insisted,  is  that  which  its  terms  manifestly 
imply.    Our  meaning  is,  that  had  the  counsel  admitted  that  in 
making  an  application  of  the  moneys  to  arise  from  a  sale,  the 
rights  of  the  bond  holders  under  the  agreement  were  to  be  sub- 
stantially the  same  as  under  the  trust  deed,  their  ai^ument 
would  have  failed  in  its  very  foundation,  since  it  could  no  longer 
have  been  said  that  the  purposes  for  which  the  original  trust 
was  created  had  ceased  to  exist ;  or  if,  upon  technical  grounds^ 
this  was  still  asserted,  it  could  not  have  been  denied  that  the 
trust  estate  was  revived,  and  continued  in  force  for  purposes 
just  as  lawful  as  those  for  which  it  was  originally  created.    If 
the  true  interpretation  of  the  agreement  is,  that  in  the  event  of  a 
sale,  any  portion  of  the  debts,  for  example,  the  bonds  and  Qotes 
actually  due  at  the  date  of  the  agreement,  will  be  entitled  to  a 
prior  satisfaction,  the  debts  thus  preferred  are  a  lien  or  incum* 
brance  upon  the  whole  trust  property,  and  consequently,  if  the 
whole  shall  be  sold,  the  whole  proceeds,  if  necessary,  must  be 
applied  to  their  satisfaction.    Hence,  the  holders  of  the  post- 
poned debts,  (and  it  must  be  remembered  that  owing  to  the 
assignments  made  by  Yermilya,  it  is  by  different  persons  that 
the  sums  originally  due  to  him,  are  now  claimed,)  have  only  an 
eventual  and  residuary  interest  in  the  lands,  precisely  analogous 
to  that  of  Rogers  himself,  under  the  original  trust ;  and  upon 
this  supposition,  it  is  certain  that  there  are  no  parties  before  the 
court,  between  whom,  as  tenants  in  common,  having  an  imme- 
diate title  to  the  possession  of  the  lands,  a  partition  can  be  made. 
It  may  be  true  that  the  holders  of  the  preferred  debts,  by  le- 
leasing  Rogers  from  his  personal  liability,  have  ceased  tt>  be  hi» 
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creditors,  and  that  the  sums  which  they  are  to  receive  can  no 
longer,  with  strict  propriety,  be  denominated  debts,  but  if  they 
have  ceased  to  be  debts,  we  are  unable  to  perceive  or  imagine 
upon  what  grounds  it  can  be  denied  that  they  are  subsisting 
charges  upon  the  lands,  or  that  the  power  to  the  trustees  to  sell 
the  lands,  is  valid  as  an  express  trust  under  the  same  section  of 
the  revised  statutes,  by  which  the  original  trust  is  deemed  to 
have  been  authorized.    If  no  longer  a  trust  for  the  benefit  of 
creditors,  it  is  "  a  trust  to  sell  lands,  for  the  purpose  of  satisfying 
a  charge  thereon."    (1  R.  S.  728,  §  65,  subd.  2.)     We  see  no  ne- 
cessity, however,  for  adopting  the  narrow  and  technical  inter- 
pretation that  would  wholly  extinguish  the  original  trust.    We 
believe  that  the  effect  of  the  agreement  of  the  parties,  and  their 
actual  intention,  was  to  continue  in  force  the  original  trust  un- 
changed in  substance  and  meaning,  although  somewhat  modi- 
fied in  its  form,  and  limited  in  its  application.     What  substan- 
tially was  the  original  trust  ?    It  was  to  sell  the  lands  for  the 
purpose  of  satisfying  certain  sums  of  money  upon  the  requisition 
of  the  persons  who  might  be  entitled  to  demand  the  payment. 
What  is  the  trust,  as  we  now  suppose  it  to  exist  ?    So  far  as  the 
preferred  debts  are  concerned,  it  is  to  sell  the  same  lands  for  the 
purpose  of  paying  the  same  sums,  to  the  same  persons,  upon 
the  same  requisition.    Nor  are  we  certain  that  even  a  nominal 
change  has  been  made  in  the  trust.     We  are  not  certain  that 
the  persons  for  whose  benefit  the  sale  is  to  be  made,  may  hot 
j  ustly  be  denominated  creditors,  although  they  have  released 
the  debtor  from  his  personal  liability  ;  nor  that  the  sums  which 
they  are  entitled  to  receive  may  not  properly  retain  the  name  of 
debts,  although  they  are  limited  to  be  paid  out  of  a  particular 
fund.    But  we  refuse  to  consider  a  question  which  is  purely 
verbal,  and  has  no  bearing  whatever  upon  the  merits  of  the 
controversy.  It  is  sufficient  to  say,  that  if  by  force  of  the  agree- 
ment the  trust  is  extinguished  for  its  original  purpose,  it  is  by 
force  of  the  same  agreement,  unoflatu,  revived  for  another  just 
as  legitimate. 

We  come  then  to  the  decisive  question.  What  is  the  true 
construction  of  the  October  agreement?  Is  a  sale  under  its 
provisions  to  be  made  for  the  common  and  equal  benefit,  in  pro- 
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portion  to  their  demaDds,  of  all  the  creditors  1  Or  is  a  prefer- 
eDce  given  to  particular  debts,  and  the  power  to  sell,  in  fact, 
limited  to  their  payment  ?  The  latter  in  our  opinion  is  the  true 
and  necessary  construction. 

In  considering  this  question,  there  are  two  clauses  in  the 
agreement  to  which  our  particular  attention  must  be  directed, 
and  these,  omitting  a  provision  which  relates  to  a  different  sub- 
ject, will  be  literally  recited.  By  the  first,  the  parties  agree, 
"  That  arrangement  be  immediately  made  for  the  disposition  of 
the  whole  trust  property.  That  the  same  shall  be  offered  for 
sale  by  the  trustees,  upon  a  reasonable  advertisement  of  the 
time  and  place,  under  such  conditions  as  will  conduce  to  bring 
about  a  sale  to  the  greatest  advantage  of  the  parties  interested." 
Had  there  been  no  other  provision  in  the  agreement  in  relation 
to  a  sale,  it  would  have  been  a  fair  and  reasonable  inference 
that  the  proceeds  were  to  be  distributed  ratably  among  all  the 
creditors  in  proportion  to  their  demands,  but  the  arrangement 
here  mentioned,  as  the  terms  and  conditions  of  a  sale  remained 
to  be  settled,  it  is  evident,  depended  for  its  execution  upon  the 
consent  of  all  the  parties  interested,  and  as  it  was  foreseen  that 
the  consent  of  all  might  not  be  given,  the  next  clause  (which 
for  a  different  purpose  has  already  been  recited)  provides  for  the 
contingency.  It  is  in  these  words,  "  and  in  the  event  of  any 
one  of  the  parties  not  consenting  hereto,  then  a  sale  shall  be 
made  under  the  trust  deed,  upon  the  requisition  of  the  other 
parties  subscribers  hereto,  for  payment  of  the  bonds  and  notes 
held  by  them  which  are  now  due."  Thus  in  the  plainest  terms 
making  the  amount  of  the  bonds  and  notes  then  due,  a  gross 
charge  upon  the  whole  trust  property,  and  empowering  the 
trustees  to  sell  the  whole,  for  the  purpose  of  satisfying  the 
charge ;  and  as  the  amicable  arrangement  first  contemplated 
has  wholly  failed,  it  is  this  power,  and  this  only,  that  the  trus- 
tees can  now  be  said  to  possess  or  be  allowed  to  exercise.  It  is 
not  however  a  separate  and  independent  power.  It  is  annexed 
to  the  estate  of  the  trustees,  defines  its  quality  and  determines 
its  validity.  The  power  expresses  the  trust  upon  which  they 
hold  the  lands,  and  the  trust  thus  expressed  confirms  their 
title. 
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Nor  can  it  be  doubted  that  the  actual  intentions  of  the  parties 
entirely  corresponded  with  the  construction  that  we  have  given 
to  their  acts.  They  never  meant  to  extinguish  the  trust.  They 
meant  that  the  trustees  should  continue  to  hold  the  estate  sub- 
stantially for  the  purposes  for  which  the  original  trust  was 
created.  This  is  implied  in  the  language  of  the  agreement, 
that  the  sale  should  be  made  under  the  trust  deed.  It  is  evinced 
by  the  fact  that  the  conveyances  in  execution  of  the  agreement 
were  made  directly  to  the  trustees,  which,  unless  it  was  intended 
to  clothe  the  trustees  with  the  title,  neither  the  parties  nor  their 
legal  advisers,  could  ever  have  supposed  was  the  course  neces- 
sary or  proper  to  be  followed.  And  it  is  rendered  still  more 
evident  by  the  terms  of  the  conveyance  from  The  Farmers 
Loan  and  Trust  Company,  in  February,  1847,  in  which  the 
habendum  clause  is  to  the  trustees  as  joint  tenants,  for  the  pur- 
poses expressed  in  the  original  deed  of  trust. 

Here  we  close  the  discussion,  and  the  result  is  that  quacunquB 
via  cfo/o,  from  whatever  direction  we  approach  the  case,  the 
obstacles  to  a  partition  are  found  to  be  insuperable. 

As  every  pretence  of  fraud  or  mistake  is  effectually  refuted, 
we  cannot  annul  or  change  the  solemn  agreement  of  the  parties. 
To  deprive  the  preferred  boad*holders  of  their  prior  lien,  their 
right  to  have  the  whole  property  sold,  if  necessary,  for  their  ex- 
clusive benefit,  would  be  an  act  of  positive  and  manifest  injus- 
tice ;  and  upon  the  application  of  a  single  cestui  que  trust,  to 
destroy  the  trust  estate  that  all  have  united  to  create,  an  arbi- 
trary exercise  of  power ;  and  these  are  the  consequences  which 
a  decree,  such  as  we  have  been  required  to  make,  of  necessity 
involves. 

A  partition  however  is  not  the  only  relief  that  is  sought.  It 
has  been  insisted  that  if  a  partition  be  denied,  the  bill  ought  to 
be  retained  for  the  purpose  of  settling  the  accounts  of  the  par- 
ties, and  by  the  present  determination  of  their  rights,  preventing 
m  multitude  of  future  suits  ,*  and  we  have  been  referred  to  nu- 
merous  authorities  to  show  that  for  these  purposes  the  equitable 
powers  of  the  court  may  be  justly  invoked.  The  citation  of 
these  authorities  was  needless,  for  although  it  has  been  doubted 
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by  eminent  jurists,  whether  the  jurisdiction  in  question  ought 
ever  to  have  been  assumed,  the  jurisdiction  itself,  in  its  practical 
exercise,  has  been  long  and  firmly  established.  The  difficulty 
is  that  there  are  no  facts  in  the  present  case  to  require  or  war- 
rant its  exercise.  There  are  in  reality  no  accounts  to  be  settled, 
and  should  our  present  determination  stand,  no  future  litigation 
that  need  be  apprehended. 

The  sum  to  be  paid  to  each  of  the  parties  interested,  who 
may  be  entitled  to  a  payment  in  the  event  of  a  sale,  will  be  as- 
certained by  a  simple  process  in  arithmetic,  and  for  the  purpose 
of  enabling  the  trustees  to  make  this  necessary  and  easy  com- 
putation, the  original  bonds  and  notes,  the  payment  specified  in 
the  answers  being  indorsed  thereon,  have  been  placed  in  their 
hands,  and  are  to  be  retained  by  them  until  the  terminatioQ  of 
the  trust  It  is  true  the  bill  alleges  that  the  note  now  claimed 
by  the  defendant  Lent,  has  been  fully  paid ;  but  the  explanation 
in  the  answers  of  the  defendants,  Yermilya  and  Lent,  is  fall 
and  satisfactory,  and  is  uncontradicted  by  proof.  The  payments 
that,  looking  to  the  form  of  the  receipts  set  forth  in  the  bill, 
would  seem  to  have  been  made  by  Rogers,  were  in  reality  ad- 
vances made  by  Lent,  under  an  agreement  that  he  should  retain 
the  note  for  his  security.  What  then  are  the  questions  that  are 
to  give  rise  to  a  multiplicity  of  suits  1  As  between  the  parties 
interested,  there  are  none,  and  as  to  the  trustees,  their  conduct  is 
not  impeached,  and  their  capacity  and  integrity  are  unquestion* 
ed.  The  course  they  are  to  follow  in  the  execution  of  their 
trust,  is  exceedingly  plain.  They  are  to  follow  the  rules  that 
the  original  trust  deed  as  modified  by  the  agreement  dearly 
prescribes,  and  they  have  not  required,  nor  can  they  need  any 
directions  from  the  court  in  the  performance  of  duties^  wfaicbi 
we  doubt  not,  they  perfectly  understand  and  will  faithfally  dis- 
charge. 

The  decree  that  must  follow  the  observations  we  have  made, 
we  are  fully  aware,  will  greatly  disappoint  the  expectations  of 
the  complainant  and  of  his  counsel ;  and  we  have  already 
stated  that  our  first  impressions,  had  we  followed  them,  would 
have  led  us  to  a  difierent  result.  During  the  argument,  we  sup- 
posed, as  all  the  counsel  evidently  supposed,  that  the  proceeds 
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of «  sale,  if  made,  were  to  be  ratably  distributed  among  all  the 
creditors.  Upon  this  supposition,  there  was  an  apparent  equity 
in  the  complainant's  case,  that  strongly  inclined  us  to  grant  the 
relief  that  he  seeks.  We  were  unable  to  perceive  that  any  one 
of  the  defendants  could  be  injured  by  a  partition,  and  we  clearly 
saw  that  by  an  immediate  sale,  the  interests  of  the  complainant 
might  be  greatly  prejudiced  ;  but  when  our  examination  of  the 
papers,  discovered  to  us  the  error  into  which  we  had  fallen,  the 
apparent  equity  that  had  misled  us,  wholly  vanished. 

The  maxim  of  the  Roman  law,  nemo  debet  in  cammuniane  in- 
tntus  ieneriy  it  is  unjust  that  a  part  owner  should  be  held  to  con- 
tinue such  in  contradiction  to  his  own  wishes,  embodies  the 
principle  upon  which  the  jurisdiction  of  equity  in  cases  of  parti- 
tion may  justly  be  said  to  rest,  and  to  the  truth  of  the  maxim  we 
entirely  assent.  But  the  complainant  is  not  a  part  owner,  in  the 
sense  of  the  maxim.  He  is  not  a  tenant  in  common,  having  an 
immediate  right  of  possession.  He  can  have  no  title  to  a  parti- 
tion, until  the  existing  charges  upon  the  lands  shall  have  been 
satisfied,  and  by  their  satisfaction,  the  estate  of  the  trustees  shall 
have  been  divested ;  and  were  there  no  existing  charges,  no  estate 
in  the  trustees,  he  has  precluded  himself  from  asking  a  partition, 
by  consenting  to  an  agreement,  that  the  lands  shall  be  sold,  and 
that,  by  no  separate  act  of  his,  shall  the  sale  be  prevented. 

The  motion  to  refer,  must  therefore  be  denied,  and  the  bill  bt 
dismissed  with  tokts. 
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Fiedler  v.  Day  and  others. 

A«  anignnitfut  of  peisonat  effects  to  trustees,  in  trust  for  the  separate  use  of  the 
wife  of  the  grantor,  which  effects  continue  in  his  possession  after  the  asslgnmentr 
is  fraudulent  and  void  against  a  subsequent  creditor,  whose  debt  arose  during  lbs- 
continuauce  of  such  possession. 

The  trustees  under  such  transfer,  took  the  grantor's  note  for  the  effects  so  left  in 
his  hands,  and  on  the  grantor's  afterwards  failing,  be  assigned  his  property  for  the- 
benefit  of  his  creditors,  giving  a  preference  to  the  note.  Held,  Thai  this  assign-^ 
ment  was  fraudulent  ae  against  creditors.  • 

An  assignment  for  creditors,  fraudulent  in  respect  of  a  principal  preferred  debt,  is  void 
in  toto,  although  another  preferred  debt,  and  the  unpreferred  debts  provided  for» 
be  all  due  in  good  faith. 

(Before  Dubr,  Mason  and  Camfbell,  J.  J.) 
June  12 ;  July  14, 1849 

This  was  a  judgment  creditor's  bill  after  the  return  of  an  ex* 
ecution  unsatisfied.  It  was  originally  filed  against  George  W. 
Day,  the  judgment  debtor,  and  contained  the  allegation  usual  in 
such  cases.  It  was  afterwards  amended  by  making  the  other 
defendants  parties,  and  by  setting  forth  that  the  defendant,  Geo. 
W.  Day^  had,  with  intent  to  defraud  subsequent  creditors,  exe- 
cuted an  assignment  to  the  defendants,  Mangum  and  Sayre,  for 
the  benefit  of  his  wife,  the  defendant  Mary  Day.  George  W. 
Day  answered  the  original  bill,  but  suffered  the  amended  bill  to 
be  taken  as  confessed,  as  did  his  wife.  Mangum  and  Sayre  put 
in  their  answer,  to  which  a  replication  was  filed. 

The  facts  as  they  appeared  from  the  pleadings  were  briefly  as 
follows : 

On  the  6th  of  March,  1846,  George  W.  Day  executed  to  Man- 
gum and  Sayre  a  deed  conveying  and  transferring,  together  with 
a  small  interest  in  remainder  in  certain  real  estate,  the  sum  of 
two  thousand  dollars,  stated  to  be  then  invested  by  him  as  capi* 
tal  in  the  mercantile  firm  of  Day  &  Sweet,  of  which  firm  he  wa» 
a  member ;  in  trust,  to  invest  and  reinvest  the  same,  and  to  pay 
the  interest  to  Mary  Day,  the  wife  of  the  grantor,  for  her  sole 
and  separate  use  during  her  natural  life,  and  upon  her  death  to 
convey  and  assign  the  principal  to  the  grantor  and  hi»  heir» 
and  assigns. 
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The  deed  contained  an  authority  to  the  trustees,  if  they  should 
Aeem  it  expedient,  to  loan  the  $2000  te  Day,  or  to  any  firm  in 
which  he  was  or  might  be  a  partner,  with  or  without  interest,  on 
his  or  their  own  note,  for  as  long  a  time  as  they  should  see  fit. 

Neither  the  money,  nor  the  property  in  which  it  was  invested, 
was  delivered  to  the  tmstees,  nor  was  there  any  change  of  the 
{K)68ession :  but  Day  executed  a  note  for  $2000,  t)earing  even 
date  with  the  trust  deed,  and  payable  on  demand  to  Maugum 
'and  Sayre,  as  trustees. 

The  debt  to  the  complainant  was  contracted  in  the  beginning 
of  August,  1846.  On  the  13th  day  of  that  month,  George  W. 
Day  failed,  and  executed  an  assignment  to  the  defendant,  Man* 
^um,  of  all  his  property,  upon  trust  to  sell  and  apply  the  pro- 
ceeds in  the  first  place  to  the  payment  of  this  note  of  $2000,  and 
of  other  specified  debts  amounting  to  $790,  and  in  the  second 
place  to  distribute  the  remainder  among  the  residue  of  his  credit 
tors. 

W,  Watsmtj  for  the  complainant 

P.  Sayre,  for  the  defendants. 

Bt  the  Court.  Mason,  J. — ^Tbe  deed  of  trust  to  the  defen- 
dants, Sayre  and  Mangum,  was  clearly  void  as  to  creditors.  It 
was  purely  voluntary.  There  was  no  actual  delivery  of  the 
money  pretended  to  be  conveyed  to  the  trustees,  or  of  the  pro- 
perty in  which  it  was  said  the  money  was  invested,  but  the  whole 
was  retained  in  the  hands  of  the  grantor.  The  excuse  offered 
by  the  trustees  for  not  requiring  it  to  be  paid  over  is,  that  Day 
could  not  take  the  amount  out  of  his  business  without  great  loss 
and  sacrifice,  and  therefore  they  consented  to  let  it  remain  in  his 
hands  without  interest,  merely  receiving  his  note  for  the  amount, 
payable  to  them  as  trustees.  We  are  authorized  to  infer  that  it 
was  without  interest,  as  the  answer  does  not  allege  that  it  bore 
interest,  and  the  trustees  were  authorized  to  loan  the  amount  to 
the  grantor  without  interest.  Nor  does  it  appear  that  the  note 
was  negotiable,  and  no  consideration  having  been  given  for  it, 

between  the  original  parties,  its  payment  could  not  have  been 
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enforced.  By  this  arrangement  the  professed  object  of  the  deed, 
viz.  to  provide  an  income  for  the  separate  use  of  his  wife,  was 
entirely  defeated,  and  Day,  the  grantor,  retained  the  possession 
and  enjoyment  of  the  property  in  the  same  manner  as  if  the  deed 
bad  never  been  executed. 

There  is  no  ground  on  which  the  trust  deed  can  be  upheld* 
It  was  void  at  common  law  and  by  the  express  terms  of  the 
statute,  (2  R.  S.  136,  §  6,)  and  it  is  void  not  only  as  to  creditors 
existing  at  the  time  of  the  execution  of  the  deed,  but  also  as  to 
the  plaintiff  who  became  a  creditor  subsequently  thereto,  and 
while  the  property  still  remained  in  the  possession  and  und^ 
the  control  of  the  debtor ;  and  this  as  well  from  the  nature  of  the 
case,  as  by  the  express  provisions  of  section  six  of  the  statute 
before  referred  to. 

It  is  of  no  consequence  that  the  defendants,  Mangum  and 
Sayre,  deny  all  fraudulent  intent  Such  a  denial  is  of  no  avail, 
when  the  answer  admits  facts  conclusively  showing  the  fraud. 
{Cunningham  v.  Freeborn,  11  Wend.  240.)  The  defendant. 
Day,  by  not  answering  the  amended  bill,  which  alleged  that  the 
deed  was  made  with  the  intent  to  defraud  subsequent  creditors, 
has  expressly  admitted  the  intent  so  far  as  he  was  concerned. 

If  the  trust  deed  is  void,  then  the  subsequent  assignment  to 
Mangum  of  the  13th  August,  1846,  is  also  void.  It  provides  for 
the  payment  out  of  the  proceeds  of  the  assigned  property,  of  this 
very  sum  of  $2000,  to  the  defendants,  Mangum  and  Sayre. 
Thus  carrying  out  the  fraudulent  intent  of  the  trust  deed^  and 
depriving  the  creditors  of  the  amount  thereof  which  they  are  en- 
titled to  have  applied  to  the  payment  of  their  debts. 

It  was  suggested  on  the  argument,  that  the  other  preferred 
debts  being  for  aught  that  appears,  bona  fide,  and  the  assigoment 
being  for  the  benefit  of  all  the  creditors  pro  raits^  after  paying 
the  preferred  debts,  this  sum  of  $2000,  if  it  cannot  be  lawfully 
applied  to  the  purposes  declared  in  the  assignment,  increases  by 
so  much  the  amount  to  be  distributed  among  the  general  credi- 
tors, and  that  the  assignment  should  be  upheld  as  to  all  the  bona 
fide  claims  provided  for. 

But  the  terms  of  the  statute,  (2  R.  S.  137,  i  1,)  are  perempto- 
ry ;  they  declare  that  the  conveyance  or  assignment  itself  made 
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with  intent  to  hinder,  delay  or  defraud  creditors,  shall  be  void ; 
uot  that  the  provision  or  claims  containing  such  fraudulent 
intent,  shall  be  void ;  and  the  uniform  construction  of  the  courts 
has  been  that  a  deed  void  in  part,  as  being  in  violation  of  a 
statute,  is  void  in  iota.  {Mackie  v.  Cairns,  6  Cow.  647 ;  Gra- 
ver V.  Wukeman,  11  Wend.  187 ;  Webb  v.  Dagget,  2  Barb.  S. 
C.  R.  9.) 

The  complainant  is  entitled  to  a  decree  declaring  both  the 
trust  deed  and  the  assignment  fraudulent  and  void  as  to  him, 
and  that  the  defendant  Mangum  pay  the  amount  of  his  judg- 
ment with  interest  and  costs ;  it  appearing  from  Mangum's  own 
affidavit,  that  he  has  received  from  the  assigned  premises  more 
dian  sufficient  for  that  purpose. 


DuBANDo  and  others.  Executors,  &c*  v.  Wyman. 

Whero  one  not  a  party  to  a  lease,  is  shown  to  be  in  possession  of  demised 

premises,  in  snk>rdination  to  such  lease,  withoat  more ;  the  law  presumes,  in 

favor  of  the  lessor,  that  he  is  an  assignee  of  the  lessee. 
This  presumption  is  rebutted  by  proof  that  daring  the  possession  of  the  third  party, 

the  lessor  received  from  the  lessee  a  surrender  of  the  term. 
8«oh  sarrender,  if  produced  by  the  lessor,  is  an  admission  that  the  lessee,  and  not 

the  occupant  was  at  its  date,  the  tenant  of  the  lessor. 
(Before  Dubk,  Mason  and  Camfbbll,  J.  J.) 
July  9  ;  July  14, 1850. 

This  was  an  action  in  the  court  of  common  pleas,  for  the 
recovery  of  one  quarters  rent  from  Feb.  1,  to  May  1,  1843, 
against  Wyman,  as  assignee  of  a  lease  executed  by  the  plain- 
tiffs testator,  to  one  Flandrau.  Wyman  was  proved  to  have 
been  in  the  actual  possession  of  the  demised  premises  during 
the  quarter,  recognizing  the  existence  of  the  lease  and  the  tes- 
tator's title.  He  showed  on  his  part  a  judgment  against  Flan- 
drau, and  an  execution  thereon  levied,  upon  his  interest  in  the 
premises.    The  plaintiffs  then  produced  a  surrender  of  the  lease 
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to  them  by  Flandrau,  dated  February  21, 184*3,  which  was  to 
take  effect  on  the  first  day  of  May  following. 

Upon  this  the  common  pleas  nonsuited  the  plaintiffs,  who 
brought  a  writ  of  error  to  the  supreme  court  under  the  former 
practice.  The  cause  was  transferred  by  the  supreme  court  to 
this  court,  under  the  act  of  March  24, 1849. 


H,  H,  Burlock^  for  the  plaintiffs  in  error. 
C  A.  Peabody,  for  the  defendant  in  error. 

By  the  Court.  Campbell,  J. — We  do  not  deem  it  ne- 
cessary to  consider  at  length  the  various  points  taken  on 
the  argument  of  this  case.  Conceding  that  where  a  man  is 
shown  to  be  in  possession  of  leasehold  premises  without  any 
thing  more,  that  the  presumption  of  law  is  that  he  is  in  as 
an  assignee  of  the  original  tenant,  (4  Hill,  116,)  and  that  a 
defendant  may  be  charged  in  the  declaration  as  assignee 
generally,  though,  in  fact,  he  is  only  assignee  of  a  portion  of 
the  demised  premises,  (2  Barb.  S.  C.  R.  643 ;)  also,  that  the 
judgment  against  Flandrau  and  execution  levied,  constituted  no 
defence  to  this  suit ; — conceding  these  points,  (and  we  are  of 
opinion  that  if  their  decision  were  material,  they  ought  all  to  be 
decided  in  favor  of  the  plaintiffs  in  error,)  still  there  is  another 
point  which  presents,  we  think,  an  insuperable  difficulty,  and 
is  entirely  conclusive ;  and  though  we  may  feel  that  the  plain- 
tiffs in  error  have  equities,  yet  we  must  affirm  the  judgment  of 
the  common  pleas. 

The  plaintiffs  accepted  from  Flandrau  the  original  lessee,  a 
surrender  of  the  premises  on  the  21st  of  February,  1843,  by 
which  the  term  was  to  end  on  the  first  day  of  May  following. 
The  present  suit  is  brought  to  recover  the  quarter's  rent  due 
May  1st,  1843,  and  the  defendant  is  sought  to  be  charged  as 
assignee  of  Flandrau.  If  the  presumption  of  law  had  been 
that  the  defendant  was  in  possession  as  assignee  of  Flandrau, 
that  presumption  was  entirely  rebutted  by  the  surrender,  which 
instrument  was  produced  on  the  trial  by  the  plaintiffs  them- 
selves. The  proof  of  an  actual  assignment,  if  there  was  such, 
then  rested  upon  the  plaintifis..    There  was  no  such  proof  on 
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their  part,  nor  did  they  offer  to  produce  any.  Indeed  we  might 
go  further  and  say  that  the  production  of  the  surrender,  not 
only  rebutted  the  presumption  of  law,  but  was  an  actual  and 
positive  admission  on  the  trial,  that  Flandrau,  and  not  the  defen* 
dant,  was  the  tenant.  The  presumption  of  law  being  rebutted, 
and  there  being  such  admission,  the  whole  ground  work  of  the 
plaintiffs  action  was  gone*  There  was  nothing  to  be  submitted 
to  the  jury.  The  non-suit  was  properly  granted,  and  the  judg- 
ment of  the  court  of  common  pleas  must  be  affirmed. 


The  Amoskeag  Manufacturing  Co.  v.  Spear  &  Riplet. 

BTary  mannfactorar,  and  erery  merchant  for  whom  goods  are  manufactured,  has 
an  nnqnestionable  right  to  distinguish  the  goods  that  he  manufactures  or  sellsy 
by  a  peculiar  mark  or  device,  so  that  they  may  be  known  as  his  in  the 
market,  and  he  may  thus  secure  the  profits  which  their  superior  repute  as  his 
may  be  the  means  of  gaining. 

He  is  entitled  to  the  protection  of  the  law,  in  the  exclusive  use  of  the  trade-mark 
thus  appropriated  by  him.    The  public  interests,  as  well  as  his  own,  require  this. 

One  who  affixes  to  his  own  goods  a  copy  or  imitation  of  the  trade-mark  of  another, 
commits  a  fraud  upon  the  public  and  upon  the  owner  of  such  mark.  As  to  the 
latter,  there  is  a  damage  which  may  be  such  as  not  to  admit  of  compensation. 

£quity  will  restrain  the  wrong  doer  by  injunction,  upon  the  grounds  of  protecting 
the  owner  in  the  exercise  of  a  legal  right,  the  suppression  of  fraud  and  the  pre- 
▼ention  of  irreparable  mischief. 

An  injunction  will  be  granted  with  great  caution,  and  not  where  the  legal  right  is 
disputed  and  doubtful,  nor  so  as  to  create  or  risk  the  creation  of  a  monopoly. 

The  wrong  in  these  cases,  consisu  in  the  sale  of  the  goods  of  the  fabric  of  one  per- 
■on,  as  being  those  made  by  another ;  and  it  is  only  to  the  extent  in  which  the 
false  representation  is  directly  ur  indirectly  made,  that  an  injunction  ought  to  be 
granted. 

The  imitation  may  be  complete,  or  may  be  limited  or  partial.  In  the  latter  event, 
though  the  proprietor's  name  may  bo  omitted,  and  the  imitator's  substituted, 
yet  if  the  peculiar  devices  or  symbols  be  so  copied  as  to  manifest  a  design  to  mis- 
lead the  public,  and  will  probably  produce  that  effect,  an  injunction  will  be  grant- 
ed. 
There  is  no  exclusive  right  in  the  use  of  marks,  symbols  or  letters,  which  merely 
indicate  the  appropriate  name,  mode  or  process  of  manufacture,  or  the  peculiar 
or  relative  quality  of  the  fabric  manufactured,  as  distinguished  from  those  marks 
erhieh  indicate  the  time,  origm  or  ownerahip  of  the  fabrie. 
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Thai,  where  tbe  letten  "AC  A"  were  lued  by  a  mannfketitrer  of  tickiiigii  i» 
desigDaling  tbe  fint  qa^lity  of  bis  fabrics,  and  tbe  same  letters  were  eabseqiieotiy 
used  by  another  manufacturer  of  the  same  article  for  the  same  parpose,  it  wat 
kM,  that  the  latter  could  not  be  restrained  from  so  using  the  letters. 

Att  acqaiesoenee  by  the  owner  of  'aitrade-mark,  in  its  nse  by  aBOthar,  is  Mvoeabb^ 
and  confers  no  right  after  the  license  is  withdrawn. 

(Before  Duia,  J.,  at  Special  Term.) 
July  13, 13  ;  July  28, 1849. 

This  was  a  motion  to  dissolve  or  modify  an  injunction,  which 
had  been  granted  ex  parte  on  giving  security. 

The  plaintiffs  are  a  corporation  in  the  state  of  New  Hamp- 
shire, engaged  in  manufacturing  cotton  goods  at  or  near  Aoios- 
keag  Falls,  since  1831.  The  complaint,  verified  June  16, 1850, 
stated  that  a  principal  article  of  their  manufacture  has  always 
been  ticking,  which  by  care,  skill,  and  at  great  expense,  they  had 
brought  to  a  state  of  great  perfection,  and  the  best  quality  had 
deservedly  acquired  a  great  reputation  throughout  the  United 
States.  That  for  thirteen  years  past,  they  have  used  a  printed 
paper  ticket  or  label,  devised  by  them  for  the  purpose,  to  desig- 
nate such  first  quality  of  their  ticking,  which  printed  ticket, 
mark,  stamp  or  label,  they  placed  conspicuously  on  the  outside 
of  each  piece  of  ticking  of  the  best  quality  before  ofiTering  it  for 
sale.  That  this  mark  has  become  identified  with  their  first 
quality  of  ticking,  and  such  ticking  is  commonly  called  and  de- 
signated, among  dealers  in  the  article,  as  the  "  A  C  A  ticking." 

(The  plaintiffs  annexed  two  specimens  of  their  label,  one  en- 
graved on  wood,  which  they  used  till  within  two  or  three  years 
past ;  the  other  on  copper,  now  in  use.  The  words  and  letters^ 
and  their  arrangement,  and  the  fancy  border  on  each  are  the 
same ;  the  latter  being  square  externally,  and  eliptical  or  oblong 
within,  and  both  labels  are  printed  in  red  ink.  The  anange* 
ment  was  thus : 

'<  Amoskeag  Manufacturing  Company 
Power  Loom. 
Yds. 

A  €  A 

Amoskeag  FallSi  N.  H." 
The  words  in  the  upper  and  lower  lines  being  printed  in  an  el- 
liptic line  on  the  label.) 
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The  complaint  stated  that  the  capital  letters  A  C  A,  (which 
were  printed  very  large  and  conspicuous,)  signified  as  follows : 
"  A  C,"  Amoskeag  Company ;  "  A"  first  quality.  That  their 
ticking  thus  marked  had  acquired  a  very  extended  and  enviable 
reputation. 

That  the  defendants,  in  1844,  fraudulently  caused  to  be  prepar- 
ed a  stamp  or  label  similar  to  the  plaintiffs,  having  the  letters  A  C 
A  thereon  in  capitals,  in  a  corresponding  position  with,  a  similar 
border  and  color,  showing  the  same  general  appearance ;  which 
was  intended  to  be  an  imitation  of  the  plaintiffs  mark  or  label, 
and  designed  as  a  fraud  upon  the  plaintiffs  and  an  imposition 
on  the  public. 

(A  specimen  of  the  defendants  label  was  attached.  The  size, 
color,  fancy  border,  position,  arrangement,  and  general  size  of 
the  letters,  corresponded  with  those  of  the  plaintiffs.  The  face 
of  the  letters  was  quite  different.  The  "AC  A"  larger  than 
in  the  plaintiffs  engraved  plate,  and  very  similar  to  their  wood 
plate.    The  words  upon  it,  were  as  follows : 

"  Lowell  Premium  Ticking 
Power  Loom. 

Yds. 

A  O  A 
Warranted  Indigo  Blue.") 

The  complaint  further  stated,  that  the  defendants  for  five 
years  past  had  been  extensively  engaged  in  the  city  of  New 
York  in  selling  tickings,  not  manufactured  by  the  plaintiffs, 
with  a  stamp  or  label  on  each  piece,  as  last  above  described,  in 
imitation  of  the  plaintiffs,  and  used  so  as  to  sell  such  tickings 
as  tickings  made  by  the  plaintiffs,  and  that  the  defendants  have 
sold  and  do  sell  them  as  being  the  genuine  tickings  of  the  plain- 
tififs  manufacture.  That  those  so  sold  by  the  defendants,  are  of 
inferior  quality  to  the  plaintiffs,  and  the  effect  has  been  to  de- 
press the  price  and  injure  the  reputation  of  the  latter.  Other 
damages  were  stated,  and  the  loss  to  the  plaintiffs  estimated  as 
at  least  $10,0U0 ;  while  the  defendants  were  charged  to  have 
realised  by  their  sales,  a  profit  of  at  least  $4000  a  year. 

The  complaint  prayed  for  an  injunction  against  the  defend- 
ants making,  purchasing  or  procuring  any  marks,  stamps,  la- 

VoL.  IL  76 
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bels  or  tickets,  of  the  kind  so  used  by  them ;  and  from  using 
the  same  on  any  tickings  in  their  possession,  under  their  con- 
trol, or  offered  or  kept  for  sale  by  them  or  for  their  benefit ;  and 
from  selling,  offering  for  sale  or  keeping,  any  tickings  with  such 
label  thereon ;  and  from  making,  procuring  or  using,  upon  any 
tickings,  any  label  similar  to  the  plaintiffs,  or  an  imitation  of  it, 
or  having  thereon  the  letters  A  C  A ;  and  from  selling,  keeping 
or  offering  for  sale,  any  tickings  so  labelled,  as  the  real  A  C  A, 
which  were  not  so,  &c. 

The  complaint  prayed  an  account  and  judgment  for  profits 
made  by  the  defendants,  and  for  the  plaintiffs  other  damages. 

Affidavits  were  attached  to  the  complaint,  in  support  of  the 
facts  stated,  and  showing  that  the  defendants  sold  their  tickings 
as  the  real  A  C  A  tickings,  upon  application  for  the  plaintiffs  A 
C  A  tickings. 

An  injunction  was  granted,  in  the  terms  prayed  by  the  com- 
plaint. 

The  defendants  answer,  duly  verified,  admitted,  the  plaintiffs 
manufacture,  use  of  their  labels  and  quality,  of  their  goods.  It 
stated  that  the  designations  of  the  various  styles  or  kinds  of 
domestic  manufactures,  shirtings,  sheetings,  drillings,  tickings, 
d&c,  are  usually  made  by  the  use  of  the  letters  of  the  alphabet ; 
sometimes  by  one,  sometimes  by  more  than  one,  and  in  various 
combinations ;  the  same  letters  being  used  to  denote  one  quali- 
ty. The  answer  denied,  that  as  to  the  plaintiffs  or  any  other 
manufacturer,  the  letters  used  were  understood,  or  deemed  or 
reputed  to  be  initials  or  abbreviations  of  the  maker's  name,  or 
the  place  of  manufacture ;  or  that  the  letters  A  C  A  in  reference 
to  the  plaintiffs  tickings,  were  ever  understood  by  the  defend- 
ants, or  as  they  believe  by  the  trade  or  dealers  generally,  to 
mean  "  A  C,"  the  plaintiff's  name,  and  ''  A,"  first  quality ;  or 
that  their  tickings  are,  or  for  five  years  past  have  been,  known 
or  spoken  of  as  the  A  C  A  tickings,  without  the  addition  of  the 
description  Amoskeag  A  C  A  tickings^  in  the  same  manner  as 
the  defendants  are  known  as  the  "  LoweU  Premium  AC  A  tick- 
ings.^^ 

That  in  all  manufactures,  articles  found  to  suit  the  puUtc, 
are  made  by  as  many  as  can  find  it  profitable,  and  are  made 
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to  resemble  what  has  proved  acceptable,  in  quality,  surface, 
strength,  beauty,  &c.  Such  articles,  when  extensively  made, 
require  and  derive  designating  names,  which  for  public  con- 
venience, and  without  suspicion  of  unfairness,  are  used  by  all 
making  the  same  style  of  goods.  That  every  manufacturer  of 
tickings,  as  well  as  the  plaintiffs,  makes  tickings  designated  by 
the  letters  (A  A)  (A)  (B)  (C)  (D) ;  and  in  all  cases  the  name  of 
the  maker  or  place  of  manufacture  is  the  means  of  enabling 
purchasers  and  the  public  to  choose  between  articles  of  similar 
quality  derived  from  different  manufacturers.  That  there  are 
other  tickings,  known  in  the  trade  as  A  G  A  tickings,  besides 
those  manufactured  by  the  plaintiffs  and  defendants,  and  distin- 
guished by  the  name  of  the  establishment  where  made. 

The  answer  stated  the  defendants  to  be  extensive  sellers  of 
domestic  goods,  as  agents  and  otherwise.  That  from  the  fall  of 
1844,  they  have  used  the  label  on  tickings,  as  set  forth  in  the 
complaint,  until  May,  1850,  with  the  full  knowledge  of  the  pub- 
lic and  the  plaintiffs,  and  without  any  complaint  of  the  latter, 
until  December,  1849.  They  deny  that  its  use  was  intended  as 
a  fraud  or  imposition,  or  to  sell  their  tickings  as  being  made  by 
the  plaintiffs,  or  that  any  such  effects  were  ever  produced,  or 
that  they  ever  sold,  or  offered  to  sell  them  as  the  plaintiffs  mark. 
They  have  sold  theirs  as  the  genuine  A  C  A  tickings,  but 
with  the  designation  always  perfectly  understood  that  they  were 
Lowell,  and  not  Amoskeag  tickings.  They  traverse  the  inferi- 
ority or  any  injury  from  that  cause,  admit  that  the  compe- 
tition may  have  lessened  plaintiff's  sales,  and  deny  any  lia- 
bility for  damages.  They  insist  plaintiffs  acquiescence  since 
1844.  in  their  use  of  the  label,  ought  to  preclude  the  maintaining 
the  action. 

That  in  December  last,  on  being  applied  to  by  some  one  on  be- 
lialf  of  the  plaintiffs,  not  to  use  the  label  in  question,  as  being 
similar  to,  and  displeasing  to  the  plaintiffs ;  the  defendants,  not- 
"withstanding  their  clear  right  to  use  it,  at  once  consented  to 
ehange  it.  Not  deeming  the  matter  urgent,  and  being  pressed 
business,  they  neglected  it  until  early  in  May  last,  when, 
ing  reminded  of  it,  they  ordered  a  new  label,  which  has  been 
prepared,  and  they  have  used  none  of  their  old  label  since  the 
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4th  of  May,  nor  sold  any  goods  labelled  with  it  since,  except  a 
small  quantity  labelled  before  the  new  one  was  procured*  And 
that  all  this  was  known  to  the  plaintiffs  before  they  verified 
their  complaint. 

(Fac-similes  of  the  form  of  the  defendants  new  label  were  sub- 
joined. They  are  in  red  ink,  with  square  borders,  and  the  up- 
per and  lower  lines  printed  parallel  to  the  top  and  bottom. 
The  words  used  are  the  same  as  in  their  former  label.  The 
letters  used  in  the  centre  were  as  follows :  one  label  with  the 
letters  A  C  A  in  large  capitals,  as  before ;  one  with  A  A,  in  simi- 
lar capitals ;  one  with  A,  and  one  with  B ;  the  two  latter  haTing 
smaller  letters.  The  general  appearance  of  the  label  A  C  A,  in- 
dependent of  the  words,  was  altogether  unlike  the  plaintiffs 
label.) 

The  answer  further  stated  that  the  exposition  of  their  former 
label  in  a  conspicuous  place  on  the  pieces  of  ticking,  made  any  atr 
tempt  at  deception  idle,  and  no  such  was  ever  made  or  thought  of 
by  the  defendants. 

On  this  answer,  a  motion  was  made  to  dissolve  the  injuncti(xi. 
The  plaintiffs  read  in  opposition,  numerous  affidavits,  to  the  ef- 
fect that  many  dealers  in  tickings  had  been  deceived  by  the  de- 
fendants' label,  and  tending  to  support  the  allegations  of  the 
complaint. 

D.  Lardy  for  the  defendants. 

A.  F.  Smith  and  W.  Kent^  for  the  plaintiffs. 

By  the  Court.  Duer,  J. — ^I  am  satisfied  that  this  iojonc- 
tion  ought  not  to  be  wholly  dissolved,  and  equally  so  that  upon 
the  case,  as  it  now  stands,  it  cannot  be  sustained  in  die  full  ex- 
tent to  which  it  has  been  granted. 

I  shall  first  state  the  general  rules  that,  as  I  conceive,  belong 

to  the  subject,  and  then  endeavor  to  apply  those  rules  to  the 
special  facts  in  this  case. 

It  has  been  said,  that  the  doctrine  of  an  exclusive  property  in 
trade-marks  has  prevailed  from  the  time  of  the  year  books,  (2 
Keen,  218 ;)  but  it  is  certain  that  the  jurisdiction,  in  relation  to 
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such  marks,  that  courts  of  equity  now  exercise,  is  of  recent  origin. 
Originally  the  party  claiming  to  be  the  owner  of  a  trade-mark, 
was  left  to  establish  his  right  and  seek  his  remedy  in  a  court  of 
law.  Lord  Hardwicke  refused  an  injunction,  in  a  case  in  which, 
at  the  present  day,  one  would  certainly  be  granted,  and  he  ac- 
companied the  refusal  with  the  remark,  that ''  he  knew  of  no  in- 
stance of  granting  an  injunction  to  restrain  one  trader  from  using 
the  trade-mark  of  another,  and  that,  in  his  opinion,  it  would  be 
of  mischievous  consequence  to  do  so."  {Blanchard  v.  Hill,  2 
Atk.  284.)  The  apprehension  of  mischievous  consequences  that 
this  eminent  judge  felt  and  expressed,  experience  has  shown  to 
be  groundless,  and  the  doctrine  which  he  rejected,  is  now  estab- 
lished, and  established,  as  all  admit,  upon  just  and  rational 
grounds. 

Every  manufacturer,  and  every  merchant  for  whom  goods  are 
manufactured,  has  an  unquestionable  right  to  distinguish  the 
goods  that  he  manufactures  or  sells,  by  a  peculiar  mark  or  device, 
in  order  that  they  may  be  known  as  his  in  the  market  for  which 
he  intends  them,  and  that  he  may  thus  secure  the  profits  that 
their  superior  repute  as  his, -may  be  the  means  of  gaining.  His 
trade-mark  is  an  assurance  to  the  public  of  the  quality  of  his 
goods,  and  a  pledge  of  his  own  integrity  in  their  manufacture 
and  sale.  To  protect  him,  therefore,  in  the  exclusive  use  of  the 
mark  that  he  appropriates,  is  not  only  the  evident  duty  of  a  court 
as  an  act  of  justice,  but  the  interests  of  the  public,  as  well  as  of 
individuals,  require  that  the  necessary  protection  shall  be  given. 
It  is  a  mistake  to  suppose  that  this  necessary  protection  can  ope- 
rate as  an  injurious  restraint  upon  the  freedom  of  trade.  Its 
direct  tendency  is  to  produce  and  encourage  a  competition  by 
iirhich  the  interests  of  the  public  are  sure  to  be  promoted  ;  a  com- 
petition that  stimulates  effort  and  leads  to  excellence  from  the 
certainty  of  an  adequate  reward.  When  we  consider  the  nature 
of  the  wrong  that  is  committed  when  the  right  of  property  in  a 
trade-mark  is  invaded,  the  necessity  for  the  interposition  of  a 
court  of  equity  becomes  still  more  apparent.  He  who  affixes  to 
Ills  own  goods  an  imitation  of  an  original  trade-mark,  by  which 
those  of  another  are  distinguished  and  known,  seeks,  by  deceiv- 
ing the  public,  to  divert  and  appropriate  to  his  own  use,  the  profits 
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to  which  the  superior  skill  and  enterprise  of  the  other  had  given 
him  a  prior  and  exclusive  title.  He  endeavors  by  a  false  repie- 
sentation,  to  effect  a  dishonest  purpose ;  he  commits  a  fraud  upon 
the  public,  and  upon  the  true  owner  of  the  trade-mark.  The 
purchaser  has  imposed  upon  him  an  article  that  he  neror  meant 
to  buy,  and  the  owner  is  robbed  of  the  fruits  of  the  reputation 
that  he  had  successfully  labored  to  earn.  In  his  case  there  is  a 
fraud  coupled  with  damage,  and  a  court  of  equity  in  refusing 
to  restrain  the  wrong  doer  by  an  injunction,  would  violate  the 
principles  upon  which  a  large  portion  of  its  jurisdiction  is  foun- 
ded, and  abjure  the  exercise  of  its  most  important  functions,  the 
suppression  of  fraud  and  the  prevention  of  a  mischief  that  other- 
wise may  prove  to  be  irreparable. 

The  principles  that  have  now  been  stated  as  the  foundation 
of  the  jurisdiction  of  the  court,  are  clearly  expressed  or  necessa- 
rily implied  in  nearly  all  the  decisions  ;^d  I  refer  especially  to 
the  language  of  the  judges  in  Blofield  v.  Payne^  4  B.  &  Ad. 
\'l  \  410,  and  in  Crawshay  v.  Thompson^  4  Man.  &  Gr.  357 ;  and  to 
the  lucid  opinions  of  the  master  of  the  rolls  in  Knott  v.  Cobgan^ 
i  2  Keen,  213 ;  and  in  Croft  y.  Day^  7  Beavan,  34.^  It  is  not, 
however,  to  be  denied  that  the  power  of  granting  an  injunction 
to  restrain  an  unauthorized  use  of  trade-marks,  ought  to  be  ex- 
ercised with  great  caution,  so  as  not  to  transgress  the  limits  that 
a  just  regard  to  the  rights  of  individuals  and  the  interests  of  the 
public  must  be  admitted  to  prescribe.  It  is  not  to  be  exercised 
where  the  legal  right  is  disputed  and  is  doubtful ;  it  is  not  to  be 
exercised  so  as  to  involve  a  violation  of  the  principles  upon 
which  it  is  founded ;  it  is  not  to  be  exercised  so  as  to  create  a 
monopoly  unjust  to  other  manufacturers,  and,  of  necessity,  pre- 
judicial to  the  public.  The  owner  of  an  original  trade^mark  has 
an  undoubted  right  to  be  protected  in  the  exclusive  use  of  all  the 
marks,  forms  or  symbols  that  were  appropriated  as  designating 
the  true  origin  or  ownership  of  the  article  or  fabric  to  which  they 
are  affixed ;  but  he  has  no  right  to  an  exclusive  use  of  any  words, 
letters,  figures  or  symbols,  which  have  no  relation  to  the  origin 
or  ownership  of  the  goods,  but  are  only  meant  to  indicate  their 
name  or  quality.  He  has  no  right  to  appropriate  a  sign  or  sym- 
bol which,  from  the  nature  of  the  fact  which  it  is  used  to  signify 
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Others  may  employ  with  equal  truth,  and  therefore  have  an  equal 
right  to  employ,  for  the  same  purpose.  Were  such  an  appropri- 
ation to  be  sanctioned  by  an  injunction,  the  action  of  a  court  of 
equity  would  be  as  injurious  to  the  public  as  it  is  now  benefi- 
cial ;  it  would  have  the  effect  in  many  instances  of  creating  a 
monopoly  in  the  sale  of  particular  goods,  as  exclusive  as  if  se- 
cured by  a  patent,  and  freed  from  any  limitation  of  time.  The 
importance  of  the  distinction  that  I  have  endeavoxed  to  ezplain, 
in  its  application  to  the  present  case  will  hereafter  appear.  At 
present,  it  is  sufficient  td;  say,  that  in  all  cases  where  a  trade- 
mark is  imitated,  the  essence  of  the  wrong  consists  in  the  sale 
of  the  goods  of  one  manufacturer  or  vendor,  as  those  of  another, 
and  it  is  only  when  this  false  representation  is  directly  or  indi- 
rectly made,  and  only  to  the  extent  in  which  it  is  made,  that 
the  party  who  appeals  to  the  justice  of  the  court  can  have  a  title 
to  relief. 

It  is  evident,  however,  that  in  order  to  convey  a  false  impres- 
sion to  the  mind  of  the  public  as  to  the  true  origin  or  manufac- 
ture of  goods  it  is  not  necessary  that  the  imitation  of  an  original 
trade-mark  shall  be  exact  or  perfect.  It  may  be  limited  and 
partial.  It  may  embrace  variations  that  a  comparison  with  the 
original  would  instantly  disclose,  yet  a  resemblance  may  still 
exist  that  was  designed  to  mislead  the  public,  and  the  effect  in- 
tended may  have  been  produced ;  nor  can  it  be  doubted  that 
whenever  this  design  is  apparent,  and  this  effect  has  followed, 
an  injunction  may  rightfully  be  issued,  and  ought  to  be  issued. 

To  select  a  case  of  a  very  partial  imitation.    No  person  can 
be  justified  in  affixing  to  his  own  goods,  whether  by  stamp,  la- 
bel, or  otherwise,  the  name  or  style  of  another  person,  firm,  or 
company  known  to  be  the  manufacturers  of  similar  goods ;  al- 
though all  other  particulars  contained  in  the  real  trade-mark  of 
those  manufacturers,  may  be  wholly  omitted.    Such  a  use  of 
the  names  or  style  of  other  manufacturers,  is,  generally  speak- 
icgi  conclusive  evidence  of  a  fraudulent  intent ;  but  even  where 
no  fraud  can  be  justly  imputed,  where  the  use  of  the  name  or 
style  originated  in  mistake,  and  not  in  design,  although  the 
party  may  be  exempted  from  damages  and  costs,  the  continu- 
jU2ce  of  the  use  may  be  justly  restrained,  since  it  involves  a  vio- 
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lation  of  a  right  of  property,  that  if  persisted  in  with  a  know- 
ledge of  the  fact,  would  be  fraudulent.  In  MUlingUm  v.  Fox, 
3  Mylne  &,  Craig,  338,  the  defendants  had  stamped  upon  the 
steel  which  they  sold,  the  wonis  "  Crawley,"  or  "  Crawley  Mil- 
lington ;"  not  knowing  or  believing  that  these  were  the  names 
of  other  manufacturers,  and  were  stamped  by  them  upon  steel 
of  their  own  manufacture ;  but  supposing  that  the  words  were  ^ 
descriptive  of  the  particular  kind  or  quality  of  the  steel.  Their 
mistake,  however,  was  rendered  apparent  by  the  evidence,  and 
upon  this  ground  Lord  Cottenham,  while  he  wholly  acquitted 
them  of  any  fraudulent  design,  decreed  a  perpetual  injunction. 
Such,  I  conceive,  is  the  true  explanation  of  a  decision,  the  au- 
thority of  which  the  learned  counsel  for  the  defendants  strenu- 
ously denied,  while  on  the  other  hand  it  was  u^ed  by  the 
counsel  for  the  plaintiffs  as  supporting  a  doctrine  much  bioadei 
than  it  appears  to  warrant. 

Nor  is  it  by  any  means  necessary,  in  order  to  render  the  imi- 
tation of  a  trade-mark  culpable,  and  justify  the  interference  of 
the  court,  that  it  shall  contain  any  forgery,  (for  as  such,  the  act 
when  intentional,  deserves  to  be  branded,)  of  the  name  of  the 
owner  of  the  original  mark,  or  of  the  person  from  whom  he  d^ 
rived  his  title.    In  addition  to  the  name  of  the  proprietor,  the 
original  mark  may  exhibit  some  peculiar  device,  vignette  or 
symbol,  stamped,  printed  or  engraved,  which  he  had  a  perfect 
right  to  appropriate,  and  which,  as  well  as  the  name,  was  in- 
tended as  a  declaration  to  the  public  of  his  right  of  property, 
and  was  adopted  as  an  additional  security  against  its  invasioo. 
In  an  imitation  of  the  original  mark  upon  an  article  or  goods  of 
the  same  description,  the  name  of  the  proprietor  may  be  omitted, 
another  name,  that  of  the  imitator  himself  may  be  substituted, 
but  if  the  peculiar  device  is  copied,  and  so  copied  as  to  manifest 
a  design  of  misleading  the  public,  the  omission  or  vaiiadon 
ought  to  be  wholly  disregarded.    Its  objects,  we  may  be  certain, 
was  not  to  communicate  the  truth,  but  to  escape  the  penalty  of 
falsehood ;  a  fraud  is  intended,  an  unlawful  gain  is  meant  to  be 
realized,  but  it  is  believed  or  hoped  that  an  injunction  may  be 
avoided,  and  a  claim  for  profits  or  damages  be  repelled.  The 
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fraud,  however,  if  a  court  of  equity  is  true  to  its  principles,  will 
be  suppressed  and  its  fruits  be  intercepted  or  restored. 

My  conclusions  on  this  branch  of  the  subject  are,  that  an  in- 
junction ought  to  be  granted,  whenever  the  design  of  a  person 
who  imitates  a  trade-mark,  his  design  apparent  or  proved,  is  to 
impose  his  own  goods  upon  the  public  as  those  of  the  owner  of 
the  mark,  and  the  imitation  is  such  that  the  success  of  the  de- 
sign is  a  probable  or  even  possible  consequence ;  and  that  an 
injunction  must  be  granted  whenever  the  public  is  in  fact  mis- 
led, whether  intentionally  or  otherwise,  by  the  imitation  or 
adoption  of  marks,  forms  or  symbols  which  the  party  who  first 
employed  them  had  a  right  to  appropriate,  and  this  for  the  plain 
reason  that  when  a  right  of  property  has  been  thus  acquited,  it 
must  be  protected. 

It  must  not,  however,  be  inferred  from  these  remarks,  that  an 
injunction  ought  to  be  granted  whenever  there  exists  such  a  re* 
semblance  between  trade-marks  as  may  induce  a  belief  in  the 
mind  of  the  public  that  they  belong  to,  and  designate  the  goods 
oCj  the  same  trader  or  manufacturer.    It  is  not  enough  that  the 
public  may  be  misled,  or  has  been  misled.    As  already  inti- 
mated, the  resemblance  must  arise  from  the  imitation  or  adop- 
tion of  those  words,  marks  or  signs,  which  the  person  who  first 
employed  them  had  a  right  to  appropriate  as  indicating  the  true 
origin  or  ownership  of  the  article  or  fabric  to  which  they  are 
attached;   and  the  resemblance,  where  it  induces  error  and 
gives  a  title  to  relief,  must  amount  to  a  false  representation  ex- 
press or  implied,  designed  or  accidental,  of  the  same  fact.    A 
trade-mark  is  frequently  designed  to  convey  information  as 
to  several  distinct  and  independent  facts,  and  therefore  con- 
tains separate  words,  marks  or  signs,  applicable  to  each,  thus 
indicating  not  only  the  origin  or  ownership  of  the  article  or 
fisibiic  to  which  it  is  attached,  but  its  appropriate  name,  the 
mode  or  process  of  its  manufacture,  and  its  peculiar  or  relative 
quality.    It  is  certain,  however,  that  the  use  by  another  manu- 
facturer of  the  words  or  signs  indicative  only  of  these  circum- 
stances, may  yet  have  the  efiect  of  misleading  the  public  as  to 
the  true  origin  of  the  goods ;  but  it  would  be  unreasonable  to 
suppose  that  he  is  therefore  precluded  from  using  them  as  an 
Vol.  II.  77 
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expression  of  the  facts  which  they  really  signify,  and  which 
may  be  just  as  true  in  relation  to  his  goods  as  to  those  of 
another.     Purchasers  may  be  deceived ;  they  may  buy  die 
goods  of  one  person  as  those  of  another,  but  they  are  not  de- 
ceived by  a  false  representation :  they  are  deceived  because 
certain  words  or  signs  si^gest  a  meaning  to  their  minds,  which 
they  do  not  in  reality  bear  and  were  not  designed  to  couFey. 
We  may  draw  an  illustration  from  the  present  case.  The  goods 
of  the  defendantSi  to  which  their  trade-mark  is  attached,  are 
certainly  ^  tickings,"  they  are  woven  by  a  power-loom,  and  they 
are  the  first  quality  of  the  tickings  which  they  manufactuie  or 
sell.    Hence  they  have  a  perfect  right  to  print  or  stamp  upon 
their  label  the  words  "Tickings,"  "Power-Loom,"  and  "First 
Quality,"  or  "  Superfine,"  nor  can  I  believe  that  their  right  to  do 
so  would  in  the  slightest  degree  be  impaired  or  affected,  were 
it  proTed  that  the  plaintiffs  had  previously,  and  for  a  long  series 
of  years,  used  the  same  words  in  their  own  trade-mark  upon 
similar  goods,  and  had  founded  upon  such  use  a  claim  of  ex- 
clusive property.    Nor  would  the  case,  in  my  judgment,  be  al- 
tered, should  it  appear  that  owing  to  these  circumstances  the 
plaintiffs  tickings  had  become  generally  known  in  the  market 
as  "  Power-Loom  Tickings,"  or  "  Superfine  Tickings,"  so  as  to 
induce  a  general  belief  that  all  tickings  upon  which  these  words 
were  labelled,  were  in  reality  their  manufacture.    This  error, 
however  general,  could  never  confer  the  right  of  property  which 
it  supposes  to  exist.    The  counsel  for  the  defendants  strenu- 
ously insisted  that  names  cannot  be  appropriated,  that  a  just 
title  to  their  exclusive  use  can  never  be  acquired,  and  he  doubt- 
less referred  to  those  names,  general  or  specific,  of  things,  modes 
or  qualities,  which  form  a  part  of  our  common  language,  and 
which  all  of  us  therefore,  have  a  right  to  employ  when  we  wish 
to  communiccUe  the  facts  they  are  used  to  signify ;  and  tbus 
explained,  the  proposition,  so  far  from  being  at  all  doabtfiil,  is 
a  certain,  and  in  its  application  to  cases  like  the  present,  a  lu- 
minous and  a  guiding  truth. 
.  J       r-^"  TThe  positions  that  have  been  thus  stated  and  illustrated,  ap- 
y.  •      /     pear  to  me  so  evidently  true,  as  not  to  require  any  support  from 
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authority;  but  the  authorities  are,  in  fact,  numerous  and  deci- 
sive, and  to  a  few  of  the  cases  I  shall  now  refer. 

The  earliest  case  is  Singleton  v.  Bolton^  3  Doug.  293.  Th« 
plaintiff's  father,  and  after  his  death  the  plaintiff  had  beeui  for 
a  long  time,  in  the  practice  of  selling  a  particular  medicine,  un- 
der the  name  of  "  Dr.  Johnson's  Yellow  Ointment ;"  the  defend- 
ant had  commenced  selling  the  same  ointment  under  the  same 
name,  and  for  this  supposed  invasion  of  his  exclusive  right,  the 
plaintiff  brought  his  action.  Although  these  facts  were  proved 
upon  the  trial,  the  plaintiff  was  non-suited,  and  the  non-suit  was 
confirmed  by  the  court  of  king's  bench.  Lord  Mansfield,  in  giving 
the  opinion  of  the  court,  said,  that  it  was  not  pretended  that  the 
plaintiff  had  any  exclusive  right  in  the  medicine  iteelf,  and  the  de^^  / 

fendant  had,  therefore,  an  equal  right  to  prepare  and  sell  it  under  r '' "  "^ 
Che  same  name  that  the  plaintiff  used,  there  being  no  evidence  to 
show  that  he  sold  it  as  if  prepared  by  the  plaintiff;  in  other 
words,  there  being  no  false  representation.  In  this  case,  the 
words  "  Doctor  Johnson"  were  the  name  of  the  inventor  of  the 
medicine,  but  by  long  use  they  had  become  a  part  of  the  proper 
Dame  of  the  medicine  itself,  which  name  all  persons  had,  con- 
sequently an  equal  right  to  employ. 

The  case  of  Canham  v.  Janes^  2  Yes.  &  Beames,  218,  was  de- 
cided by  the  vice-chancellor,  (Sir  Thomas  Plumer,)  upon  the 
same  principle.  The  bill  was  filed  to  restrain  the  defendant 
from  preparing  and  selling  a  medicine  called  "  Yelno's  Vegetable 
Syrup,"  and  it  asserted  that  the  plaintiff  had  acquired  an  exclu- 
sive right  in  the  medicine  itself,  and  in  the  use  of  the  name  by 
which  it  was  generally  known.  To  this  bill  there  was  a  gen- 
eral demurrer,  and  upon  the  argument  the  plaintiff's  counsel  did 
not  attempt  to  maintain  his  case  upon  the  ground  that  he  could 
justly  claim  an  exclusive  right  in  the  medicine,  but  they  insisted 
that  he  had  acquired  the  right,  by  a  prior  occupation,  of  using 
exclusively  the  particular  name  by  which  the  medicine  was 
called,  and  that  the  defendant  was  guilty  of  a  fraudulent  inva- 
sion of  this  right,  in  selling  the  composition  prepared  by  himself 
by  the  same  name.  The  vice-chancellor  was,  however,  of  opin- 
ion that,  as  the  plaintiff  had  no  exclusive  right  in  the  medicine, 
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it  was  a  necessary  consequence  that  he  coald  ha\re  none  in  the 
use  of  its  name,  and  therefore  allowing  the  demurrer. 

In  Perry  v.  Tniffit,  6  Beavan,  66,  the  plaintiff  was  the  original 
rendor  of  a  medicine  which  he  labelled  as  "  Perry's  Medicated 
Mexican  Balm.*'  The  defendant  afterwards  prepared  and  sold 
the  same  or  a  similar  medicine,  which  he  labelled  as  <' Traffics 
Medicated  Mexican  Balm."  The  bill  was  in  the  usual  form  for 
an  injunction  and  an  account.  An  injunction  was  denied,  but 
although  the  master  of  the  rolls,  when  he  refused  it,  retained 
the  bill  for  the  purpose  of  enabling  the  plaintiff  to  establish  his 
right  by  an  action  at  law,  he  was  evidently  of  opinion  that  his 
legal  right  could  never  be  established.  His  opinion  evidently 
was,  that  as  the  words  "  Medicated  Mexican  Balm"  might  be 
just  as  true  a  description  of  the  medicine  of  the  defendant  as  of 
that  of  the  plaintiff,  the  former  had  an  equal  right  to  use  them. 
f  *'^'  This  opinion  seems  to  cover  the  whole  ground.    "Balm"  was 

the  general,  <'  Mexican  Balm"  the  specific  name  of  the  medicine, 
and  the  word  *<  Medicated"  indicated  its  quality  and  the  mode 
of  its  preparation.  No  action  at  law  was  brought  by  the  plain- 
tiff, plainly  from  the  conviction  of  his  counsel,  that  be  could  not 
succeed,  and  the  bill  was  finally  dismissed,  with  costs. 

In  MiUington  v.  Fox^  had  the  defendants  been  right  in  their 
supposition  that  the  words  "  Crawley"  and  "  Crawley  Milling- 
ton,"  were  descriptive  only  of  the  kind  or  quality  of  the  steel  upon 
which  they  were  stamped,  it  is  manifest,  both  from  the  argu- 
ments and  admissions  of  the  counsel,  and  the  reasoning  of  the 
chancellor,  that  a  perpetual  injunction  would  not  have  been  de- 
creed. 

I  shall  now  proceed  to  apply  the  observations  that  have  been 
made  to  the  facts  in  this  case.    When  I  compare  the  original 
trade-mark  of  the  plaintiffs  with  that  set  forth  in  the  complaint, 
of  which  the  defendants  have  now  relinquished  the  use,  I  find 
it  impossible  to  doubt  that  the  latter  is  a  designed,  elaborate  imi- 
tation of  the  former.    They  are  the  same  in  form,  size  and  color; 
it  is  only  by  a  very  close  inspection,  that  the  ornamented  border 
can  be  at  all  distinguished.    In  the  centre  of  each  we  find  the 
same  words  and  letters  in  the  same  relative  positions,  "  Power 
Loom" ;  «  yds." ;  "  A  C  A" ;  and  the  only  differences  are,  that  at 
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the  top,  immediately  under  the  vignette,  the  words  "Lowell 
Premium  Tickings,"  are  substituted,  in  the  label  of  the  defend- 
ants, for  the  words  "Amoskeag  Manufacturing  Company,"  in 
that  of  the  plaintiffs,  and  at  the  bottom  the  words  "  Warranted 
Indigo  Blue,"  for  "  Amoskeag  Falls.  N.  H." ;  variations  scarcely 
impairing,  far  less  sufficient  to  destroy,  a  general  resemblance 
that  was  calculated  to  deceive  the  public,  and  by  which  the  evi- 
dence is  abundant  and  conclusive  to  show  that  many  dealers 
have  been,  in  fact,  deceived.  Under  these  circumstances,  I  can- 
not attach  any  importance  to  the  denial  by  the  defendants  in 
their  answer,  of  any  intention  to  injure  or  defraud  the  plaintiffs. 
They  acted  with  a  design,  and  it  would  be  absurd  to  suppose 
that  this  design  had  no  further  object  than  the  mere  imitation  of 
the  trade-mark  which  they  copied.  In  attaching  their  simulated 
label  to  tickings  resembling  in  appearance  and  quality  those  of 
the  plaintiffs,  they  undoubtedly  meant  to  gain  an  advantage  in 
the  sale ;  they  meant  to  secure  to  their  goods  a  preference  in  the 
market  that  they  would  not  otherwise  have  commanded ;  nor 
can  I  understand  how  this  advantage  could  be  gained,  unless 
their  tickings  were  to  be  sold  and  purchased  as  those  of  the 
plaintiffs.  Had  they  only  wished  to  secure  a  preference  to  their 
goods,  as  their  own,  an  imitation  of  the  trade-mark  of  the  manu- 
facturers was  worse  than  useless.  It  had  a  direct  tendency  to 
defeat  that  object,  and  it  is  manifest  that  had  such  been  their 
object,  no  such  imitation  would  have  been  attempted  or  thought 
of.  It  would  not  have  been  attempted  or  thought  of,  but  from 
the  hope  of  gains  it  was  to  be  the  means  and  instrument  of  rea- 
lizing. I  cannot,  therefore,  escape  from  the  conviction  that  the 
real  motive  of  the  defendants  was  an  expectation  of  the  benefits 
to  result  to  themselves  from  the  error  of  purchasers,  and  from 
the  imposition  upon  purchasers  that  subordinate  dealers  would 
be  tempted  and  enabled  to  practice ;  and  I  assent  entirely  to 
the  observations  of  the  vice-chancellor,  in  Coates  v.  Holbrooke  9 
Sandford's  Ch.  Rep.  586,  that  even  where  no  false  representa- 
tion is  directly  made,  the  imitation  of  a  trade-mark,  prompted 
by  such  motives,  is,  in  judgment  of  law,  a  fraud,  the  profits  of 
which  must  be  accounted  for,  and  the  continuance  of  which  a 
court  of  equity  is  bound  to  inhibit. 
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It  is  said,  however,  aud  was  strongly  pressed  upon  the  argu- 
ment, that  the  defendants  had  provided  an  effectual  security 
against  the  imposition  of  dealers,  and  the  mistakes  of  purchasers, 
by  substituting  upon  their  label  the  words  '*  Lowell  Premiiun 
Tickings,"  in  place  of  "  Amoskeag  Manufacturing  Cofflpanyj"  in 
that  of  the  plaintiffs ;  but  I  cannot  think  so.    I  cannot  think  that 
this  security  is  provided,  or  was  meant  to  be  provided,  for  not 
only  may  the  substituted  words,  as  is  proved  to  have  been  the 
case,  from  their  position,  wholly  escape  the  attention  of  purcha- 
sers, but  when  read,  they  may  not  have  the  effect  of  altering  the 
belief  that  the  general  resemblance  of  the  labels  is  calculated  to 
produce.    The  words  are  exceedingly  ambiguous ;  they  are  not 
a  declaration  that  the  tickings  are  not  manufactured  by  the  plain- 
tiffs, but  are  entirely  consistent  with  the  supposition  that  they 
are.    As  the  label  upon  which  they  are  found  is,  in  other  re- 
spects, that  of  the  plaintiffs,  they  may  well  be  construed  as  an 
assertion  that  tickings  belonging  to  the  plaintiffs,  correspoadmg 
in  quality  with  those  to  which  the  label  is  attached,  had  gained, 
at  Lowell,  the  premium  to  which  the  words  refer ;  norisitatall 
improbable  that  many  purchasers  have  thus  understood  them, 
and  have  believed  that  the  very  fact  that  such  a  premium  bad 
been  gained,  was  the  cause  of  an  alteration  in  the  label.   If  the 
defendants  were  personally  asked,  whether  the  tickings  which 
they  sell  are  the  manufacture  of  the  plaintiffs,  it  would  be  an 
equivocation  to  reply,  abstaining  from  a  positive  negative,  "They 
are  Lowell  Premium  Tickings "    And  it  is  this  equivocation 
which  they  stamp  upon  their  label,  and  which  they  utter  to  all 
Diiio  purchase  the  tickings  to  which  that  label  is  attached.  I  do 
not  pretend  to  know  the  exact  meaning  of  the  words  "  Lowell 
Premium  Tickings,"  nor  have  the  defendants  or  their  counsel  at- 
tempted to  explain  them.    Their  apparent  meaning,  that  which 
at  once  strikes  the  mind,  is,  that  tickings  of  the  same  fabric  as 
those  which  the  words  are  used  to  designate,  in  a  competition  at 
Lowell,  had  gained  a  premium,  as  the  best  quality  of  American 
tickings;  and  if  this  assertion  is  untrue,  whether  injurious  or  not 
to  the  plaintiffs,  it  is  a  fraud  upon  the  public.    It  ispossiUethat 
the  defendants  may  attach  a  different  meaning  to  the  word^ 
and  that  the  meaning  which  they  attach  to  them  may  be  tros: 
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but  if  SO,  as  the  words  are  equivocal  aiid  are  calculated  to  de- 
ceive the  public,  their  use,  until  their  true  meaning  is  explained, 
ought  to  be  discontinued,  and,  I  hope,  will  be  discontinued. 

Were  it  in  my  power,  however,  to  view  the  conduct  of  the  de- 
fendants in  a  more  favorable  light  than  I  am  now  able  to  do, 
could  I  wholly  acquit  them  of  any  fraudulent  intent,  it  still  re- 
mains true  that  they  have  imitated  and  adopted  those  parts  of 
an  original  trade-mark  which  the  plaintiffs  had  a  right  to  appro- 
priate for  the  purpose  of  securing  their  own  title  as  manufactu- 
rers, and  that  the  public  had  been  misled  by  the  resemblance  in 
the  labels  thus  produced,  and  I  have  already  stated  that  the  con- 
currence of  these  facts  is  alone  sufficient  to  render  it  the  duty  of 
the  court  to  interfere  by  an  injunction.  ^ 

The  allegation  that  there  has  been  such  an  acquiescence  for 
some  years  on  the  part  of  the  plaintiffs  in  the  conduct  of  the  de-  \ 

fendants,  as  to  bar  the  former  from  the  relief  they  now  seek,  I  y?  ^.^-k 
cannot  regard  ;  not  only  is  the  allegation  sufficiently  disproved, 
but  I  am  satisfied  that  the  doctrine  of  acquiescence  operating  as 
an  absolute  surrender  of  an  exclusive  right,  is  inapplicable  to 
the  case.  The  consent  of  a  manufacturer  to  the  use  or  imitation 
of  his  trade-mark  by  another,  may,  perhaps,  be  justly  inferred 
from  his  knowledge  and  silence ;  but  such  a  consent,  whether 
expressed  or  implied,*  when  purely  gratuitous,  may  certainly  be 
withdrawn,  and  when  implied,  it  lasts  no  longer  than  the  silence 
from  which  it  springs  ;  it  is  in  reality  no  more  than  a  revocable 
license.  The  existence  of  the  fact  may  be  a  very  proper  subject 
of  inquiry  in  taking  an  account  of  profits,  if  such  an  account 
shall  hereafter  be  decreed ;  but  even  the  admission  of  the  fact  > 
would  furnish  no  reason  for  refusing  an  injunction.  J 

As  a  necessary  consequence  of  what  has  been  said,  I  must 
retain  all  that  part  of  the  injunction  which  precedes  the  words 
«  or  having  thereon  the  letters '  A  C  A',"  to  which  I  add  the  words 
<<  or  being  a  colorable  imitation  thereof."  I  borrow  these  last 
words  from  the  form  of  the  injunction  which  was  granted  and 
framed  by  the  master  of  the  rolls  in  KmU  v.  Morgan^  and 
which  he  afterwards  followed  in  Croft  v.  Day ;  and  I  adopt 
them  in  the  sense  in  which  he  doubtless  employed  them,  as  de- 
noting such  an  imitation  as  is  designed  and  calculated  to  mislead 
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the  public  as  to  the  true  origin  or  ownership  of  the  article  or 
fabric  to  which  it  is  attached. 

I  pass  now  to  the  question  which  the  parties  evidently  consi- 
der as  practically  the  most  important,  namely,  whether  the  re- 
sidue of  the  injunction  shall  be  stricken  .out  or  retained  ?    The 
injunction,  as  it  now  stands,  prohibits  the  defendants  from  us- 
ing any  stamp,  mark,  or  label,  for  or  upon  any  tickings  having 
thereon  the  letters  "AC  A,"  and  the  propriety  of  continuing 
this  prohibition  in  force,  depends  upon  the  fact  whether  the 
plaintiffs  have  shown  an  exclusive  title  to  the  use  of  these  let- 
ters upon  their  own  tickings  as  declaratory  of  their  right  of 
property  as  manufacturers.    If  they  have,  the  prohibition  must 
be  retained,  but  if  the  letters  "AC  A,"  as  used  by  them,  are 
merely  an  indication  of  the  relative  quality  of  their  tickings, 
it  must  be  expunged.     As  the  plaintiffs  could  not  have  acquired 
by  their  prior  occupation,  an  exclusive  right  in  the  use  of  the 
words  "  First  Quality,"  or  "  Superfine,"  they  cannot  have  ac- 
quired a  right  by  similar  means  to  an  exclusive  use  of  any  let- 
ters, marks,  or  other  signs,  which  are  merely  a  substitute  for 
the  words,  and  intended  to  convey  the  same  meaning.    It  is  im- 
material whether  words,  or  letters,  or  figures,  or  any  other  signs, 
are  used,  if  the  single  fact  which  they  are  used  to  indicate  or 
declare,  is  a  truth  that  other  manufacturers*  or  dealers  hai^  aa 
i  qual  right  to  express  and  communicate. 

The  complaint  avers  that  the  letters  -'AC  A"  signify  as  fol- 
lows :  "  A  C,"  Amoskeag  Company,  and  "  A,"  best  quality — and 
several  of  the  witnesses,  whose  affidavits  are  produced,  swear 
that  the  letters  are  so  understood  by  them,  and  as  they  believe, 
are  so  generally  understood.     On  the  other  hand,  these  allega- 
tions are  explicitly  denied  by  the  defendants,  who  aver  in  their 
answer  that  it  is  the  universal  practice  of  manufacturers  to  dis- 
tinguish the  various  qualities  of  their  goods  by  one  or  more  let- 
ters of  the  alphabet,  and  that  the  letters  "AC  A"  in  the  label 
of  the  plaintiffs,  are  only  used  and  intended  to  be  understood  as 
a  declaration  to  the  public,  that  the  tickings  to  which  the  label 
is  attached,  are  the  best  quality  of  those  which  they  manufac- 
ture.   Such  are  not  the  exact  words,  but  such  is  the  substance 
of  the  averments  in  the  answer,  and  the  conclusion  to  which 
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my  reflections  have  led  me,  is  that  these  averments  are  true.    I 
was  doubtless  of  importance  to  the  plaintiffs  to  make  known  to 
the  public  by  a  declaration  in  their  label,  that  they  are  the  ma* 
nufacturers  of  the  excellent  tickings  which  they  send  into 
the  market,  and  for  this  reason  the  name  of  their  corporation 
"  Amoskeag  Manufacturing  Company,"  appears  in  full  upon 
their  label.    The  purchasers  of  the  tickings  either  read  these 
words  or  they  do  not ;  if  they  do,  the  letters  "AC  A,''  even  if 
they  understand  them  as  indici^ting  the  name  of  the  company 
give  them  no  additional  information ;  if  they  do  not,  the  mean- 
ing of  the  letters,  if  such  is  their  meaning,  will  not  be  under- 
8tood«    To  the  first,  the  letters  thus  interpreted  are  useless,  and 
to  the  second  unintelligible ;  it  is  a  self-evident  truth,  that  ini- 
tial letters  can  never  communicate  the  knowledge  of  a  name  to 
those  who  were  previously  ignorant  of  it.    The  only  purpose 
they  can  answer  is  that  of  recalling  a  name  already  known. 
Nor  is  this  all ;  the  letters  "  A  C,"  considered  as  initials,  would 
not  probably  have  the  effect  even  of  recalling  the  name  which  they 
are  said  to  signify ;  to  answer  this  purpose,  it  is  plainly  neces- 
sary that  the  initial  letter  of  each  word  comprising  the  name, 
whether  of  an  individual  or  of  a  corporation,  should  be  given, 
and  this,  where  initials  are  used  as  the  substitute  for  a  name,  is 
the  universal  practice.    Here  the  letter  "  M"  is  omitted,  yet  the 
word  "  Manufacturing''  is  an  essential  part  of  the  corporate 
name ;  it  is  therefore  highly  improbable  that  the  letters  "  A  C 
-were  used  by  the  plaintiffs  in  a  sense  in  which  it  was  most  un- 
likely that  others  would  understand  them.     They  probably 
adopted  these  letters  because  they  were  partly  the  initials  of 
their  corporate  name,  but  it  is  not,  I  am  persuaded,  for  the  pur- 
pose of  signifying  that  name,  and  thus  indicating  their  owner- 
ship that  they  employ  them ;  their  value  and  meaning  is  wholly 
different.    The  final  letter  "  A,"  we  are  told,  is  alone  used  to 
designate  the  qualit^  of  the  tickings ;  it  alone  signifies  that  they 
are  the  best  quality  of  those  which  the  plaintiffs  manufacture ; 
but  if  this  were  true,  the  letters  "  A  C"  might  be  erased,  and 
the  final  *<  A"  as  a  designation  of  that  quality,  would  alone  be 
sufficient.    It  is,  however,  admitted  that  such  is  not  the  ta^U 
Another  label  which  the  plaintiffs  attach  to  their  tickings  was 
ToL.  II.  78 
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produced  upon  the  hearing,  resembling  in  all  respects  that  set 
forth  in  the  complaint,  except  that  the  single  letter  ^  A^  is  found 
in  the  same  place  as  the  three  letters  "AC  A,"  and  it  was  ad- 
mitted that  this  label  is  only  attached  to  tickings  of  the  second 
quality — while  that  containing  the  three  letters  is  reserved  and 
is  used  exclusively  for  those  of  the  best.  The  conclusion  is  not 
to  be  resisted  ;  it  is  to  designate  the  best  quality  of  tickings  that 
the  three  letters  are  used,  it  is  this  purpose  which  they  answer, 
and  none  other. 

The  plaintiffs  aver  in  their  complaint  that  they  have  invent- 
ed a  stamp  or  label,  the  same  which  they  set  forth  "  by  which 
to  designate  the  best  quality  of  their  tickings ;"  but  how  have 
they  effected  this  object?  Strike  from  their  label  the  letters  "A 
C,"  there  is  no  such  designation  ;  restore  them,  it  is  found.  As 
the  use  of  the  three  letters  conjointly  is  therefore  necessary  to 
express  the  meaning  which  the  plaintiffs  admit  that  they  in- 
tended to  convey,  I  am  forced  to  believe  that  it  was  for  this 
purpose  that  they  were  first  adopted,  and  are  alone  employed. 
It  is  doubtless  true,  as  is  stated  in  the  complaint,  and  sworn  in 
many  of  the  affidavits,  that  the  tickings  of  the  plaintiffs,  to 
which  their  A  C  A  label  is  attached,  have  for  many  years  been 
known  in  the  market  as  the  <<  A  C  A  Tickings,"  but  this  fact 
neither  alters  the  meaning  of  the  letters,  nor  takes  from  others 
the  right  to  employ  them.  If  the  letters  designate  only  the 
quality  of  the  goods  and  not  their  origin  or  ownership,  the  tick- 
ings of  the  defendants,  if  the  best  quality  of  those  which  they 
sell,  are  as  truly  '<  A  C  A  Tickings"  as  those  of  the  plaintifi. 
The  words  "  Power  Loom"  are  found  upon  the  label  of  the 
plaintiffs,  yet  it  is  not  contended  that  I  could  restrain  the  de- 
fendant from  using  the  same  words  as  they  have  done  apoa 
their  own.  If  there  exists  a  distinction,  I  am  unable  to  per- 
ceive it.  The  claim  of  an  exclusive  right  rests  in  both  cases 
upon  the  same  grounds ;  it  is  valid  in  both,  or  in  neither. 

Were  my  opinion  upon  this  question  less  clear  and  decided 
than  it  actually  is,  I  should  still  be  unable  to  retain  the  injonc- 
tion  in  its  present  form.  The  rule  is  fully  settled  and  is  reoog-- 
nized  in  nearly  all  the  cases  that  in  suits  of  this  nature  an  in- 
junction is  never  to  be  granted  in  the  first  instance,  if  the  exc)a- 
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sive  title  of  the  plaintiff  is  denied,  unless  the  grounds  upon 
which  it  is  denied  are  manifestly  frirolous.  When  the  title 
is  disputed,  the  course  is  to  let  the  motion  for  ^n  injunction 
stand  ovei^  until  the  plaintiff  has  established  his  legal  right 
in  an  action  at  law.  The  obligation  of  following  this  gen- 
eral rule,  was  distinctly  admitted  by  our  late  chancellor,  in 
Partridge  v.  Menck,  2  Sandf.  Ch.  R.  622,  625  ;  S.  C.  2  Barb. 
Ch.  R.  101.  In  Motley  v.  Downman,  3  Mylne  &  Craig,  14, 
where  the  rule  was  followed.  Lord  Cottenham  uses  the  strong 
expressions  that  <<  he  cannot  conceive  a  case  in  which  the  court 
will  interfere  at  once  by  an  injunction  so  as  to  prevent  the  de- 
fendant from  disputing  the  plaintiff's  legal  title."  The  legal 
title  of  the  plaintiffs  in  the  present  case  to  the  exclusive  use  of 
these  significant  letters  A  C  A,  is  denied,  and  certainly  not  upon 
frivolous  grounds,  since  I  have  not  understood  the  counsel  for 
the  plaintiffs  to  deny,  that  if  the  averments  in  the  answer 
shall  be  sustained  by  proof,  the  title  as  claimed  cannot  be  sup- 
ported. By  our  present  practice,  I  cannot  direct  an  action  aX 
law  to  enable  the  plaintiffs  to  establish  their  right,  for  if  I  rightly 
r^ci^  understand  the  provisions  of  the  code,  the  present  suit  is  such 
an  action,  and  in  reality  every  complaint,  whatever  the  nature  o[ 
the  facts  set  forth,  or  the  relief  that  is  sought,  is  at  once  a  de- 
claration at  law,  and  a  bill  in  equity.  I  can  give  to  the  defend- 
ants, however,  the  benefit  of  the  general  rule,  by  so  modifying 
the  injunction  as  not  to  restrain  them  from  using  the  letters  A  C 
A,  until  the  legal  right  of  the  plaintiff  shall  have  been  established 
by  the  verdict  of  a  jury  in  this  suit,  and  I  am  satisfied  that  it 
is  this  course  that  I  should  be  bound  to  follow  even  were  my 
(  opinion  as  to  their  legal  right  widely  different  from  that  which 
^  -.  I  have  expressed.  The  injunction  must  therefore  be  modified  by 
striking  out  all  that  part  of  it  which  commences  with  the  words 
'<  or  having  thereon,"  and  ends  with  the  words  ''  ticket  or  other- 
wi8e.''(a)  No  costs  are  given  to  either  party,  and  I  presume 
Done  are  desired. 


(a)  The  iojnnotion  was  thereopon  modiAed  «o  m  to  leave  Uie  defeadante  at  Uberif 
WW  the  letten  A  C  A  hi  their  lahele. 
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I  ought  not  to  close  this  opinion  without  expressing  my  thanb 
to  the  counsel  of  the  parties  for  the  singular  aUlity,  leaning, 
and  candor  with  which  they  conducted  the  argument  The 
task  of  a  judge,  when  thus  assisted,  is  comparatiyely  light  and 
his  errors  hardly  to  be  excused. 
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DECISIONS  IN  SPECIAL  PROCEEDINGS, 


AT  THE  GENERAL  AND  SPECIAL  TERMS, 
AND  AT  CHAMBERS.(a) 


Lee  v.  Averill. 

Vadar  lh«  Mt  to  aboUih  imptiMninMit  for  debt,  a  wwnnt  for  Uie  airMt  «f  tiM  d«< 
foifant,  taRMd  bafan  tb«  Mrriee  of  the  wimmoM  by  which  the  lait  is  oom* 

■mMMQy  m  TvNIe 

Oh  diiobtfgisf  a  party  ureatod  mdar  miefa  a  wanant,  tba  judge  eaimot  impoia 
aa  tanna,  that  he  ihall  not  bring  an  aotlon. 
Not.  1848. 

Motion  before  a  justice  of  the  court  at  chambers,  to  discharge 
a  defendant  from  arrest  upon  a  warrant  issaed  under  the  act  of 
1831,  to  aboUsh  imprisonment  for  debt  in  certain  cases.  The 
summons  and  complaint  were  delivered  to  the  sheriff  to  be 
senred  on  the  defendant,  before  application  was  made  for  the 
-warrant,  but  the  warrant  was  issued,  before  either  the  summons 
or  complaint  were  served.  In  fact  the  sheriff  served  all  three 
at  the  same  time. 


(a)  It  wiU  be  obaerved  that  Tery  few  caeea  of  practice  are  reported,  hi  which  tiba 
wiw  not  h&  aAct  the  jedtttMBl  of  at  laaat  three  jwtfoaa  «f  the  eoHt 
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Spring  Valley  Shot  aud  Load  Co.  r.  Jaekaon. 

/  W.  CHlhert^  for  the  defendant. 

P.  Reynolds^  for  the  plaintiff. 

Vanderpoel,  J. — ^The  warrant  was  clearly  void.  Section 
106  of  the  code  (of  1848,)  applies,  and  the  suit  was  not  com- 
menced when  it  was  issued.  The  79th  section  relates  merely 
to  saving  the  statute  of  limitations.  The  defendant  must  be 
discharged.  I  am  asked  to  impose  as  a  condition  that  he  will 
not  sue  for  false  imprisonment,  but  I  have  no  control  over  the 
matter. 

Defendant  dischaiged. 


The  Spring  Yalley  Shot  and  Lead  Co.  v.  Jackson  & 

Robins. 

Wbara  a  plaintiff,  elaimiiis  over  four  hondred  dollan»  on  the  proof  in  tbo  eaoM  19- 
poan  to  be  ontillad  to  Iom  Uian  two  hundred  dollan,  and  by^  reaeenof  eetroftn- 
eoTon  lea  than  fifty  doUan,  he  ie  not  entitled  to  the  eoeta  of  the  eait 

The  worda  «<  eUim  etMUtk^d  at  the  friaZ/'  in  the  etatnte  reg nlatfaic  eoili,  iimm 
a  elaim  eo  proTod  and  eeUUiehed  that  it  will  entitle  the  plaintiff  to  jodgBMl, 
nnleoi  it  be  ledneed  by  a  let-off    Eetablidiinf  the  elaim  preamnptiTely,  wiQ  not 
■dBoe,  where  it  ie  defeated  by  coonter-proof. 
Deoember  30, 184& 

Appeal  from  the  decision  of  one  of  the  justices  at  chambers, 
awarding  the  costs  of  the  suit  to  the  defendants.  The  suit  was 
upon  a  guaranty  dated  April  27, 1847,  by  which  the  defendants 
became  liable  for  all  sums  of  money  which  might  be  recei7ed  by 
Robins  d&  Allen,  of  Boston,  the  plaintiflEs  agents,  as  the  net  pro- 
ceeds of  shot  or  other  property  which  might  be  consigned  to  that 
firm  for  sale,  by  the  {daintiffis.  The  agency  terminated  January 
85, 1848,  and  Uie  plaintilBb  claimed  that  there  was  doe  to  them 
a  balaaee  of  $414  51,  for  shot  sold  and  unaccounted  for  by  RobiM 
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&  Allen.  The  cause  was  tried  before  referees,  who  reported 
$41  76  as  due  from  the  defendants  to  the  plaintiffs. 

On  the  trial,  the  plaintiffs  proved  by  the  accounts  rendered  by 
Robins  &  Allen,  that  there  was  a  balance  of  shot  to  the  above 
amount,  unaccounted  for.  The  principal  item  which  went  to 
constitute  this  balance,  was  a  parcel  of  248  bags  of  shot  of  the 
net  value  of  $347  20. 

On  the  other  hand,  the  defendants  proved  that  the  proceeds 
of  sales  accounted  for  by  Robins  &  Allen,  within  the  period  co- 
vered by  the  guaranty,  exceeded  the  entire  amount  of  the  con- 
signments within  the  same  period,  by  the  sum  of  $98  38.  From 
the  account  thus  proved,  an  item  of  $120,  claimed  to  their  credit 
by  Robins  &  Allen,  was  disallowed  by  the  referees. 

It  was  proved  by  the  defendants,  that  the  248  bags  of  shot 
were  forwarded  before  the  date  of  the  guaranty,  and  were  not  in 
Robins  &  Allen's  hands  at  or  after  the  date  of  the  guaranty ; 
and  the  plaintiffs'  claim  for  the  same  was  disallowed  by  the  re- 
ferees. 

Besides  the  $120,  with  which  the  referees  charged  the  defen- 
dants, they  disallowed  a  claim  of  20  14  for  commissions,  made 
by  Robins  &,  Allen. 

The  result  was,  that  the  plaintiffs,  claiming  a  balance  of 
0414  61,  succeeded  in  having  allowed  to  them  $120,  and  the 
defendants  claiming  $98  38,  were  allowed  $78  24  ;  and  for  the 
balance,  $41  76,  the  plaintiffs  recovered. 

X  C.  Smith,  for  the  plaintiffs,  referred  to  2  R.  S.  226, 1  4, 
subdiv.  4 ;  2  lb.  614,  §  9. 

A.  WilliamSj  for  the  defendant,  cited  Matteaon  v.  Bloamfield^ 
10  Wend.  665,  and  note  to  that  case. 

Bt  the  Court. — The  statute  allows  costs  to  the  plaintiffs, 
-where  be  shall  recover  any  sum  in  a  court  of  record,  if  it  appear 
that  his  claim,  as  established  at  the  trial  exceeded  two  hundred 
dollars,  and  the  same  was  reduced  by  set-offs ; — or  that  the  debts, 
demands  and  accounts  of  both  parties  established  on  the  trial, 
exceeded  four  hundred  dollars.  (2  R.  S.  614,  { 9.)    The  act  regu- 
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^^— — ^-^— ~— — ^-^^—  _^^^-^— ^— ^—       ^.^^^— — ^— ^^^-^ — - 

lating  courts  of  justices  of  the  peace,  precludes  those  courts  from 
taking  cogniza  ce  of  matters  of  account,  where  the  sum  total  of 
the  accounts  of  both  parties,  proved  to  the  satisfaction  of  the 
justice,  shall  exceed  four  hundred  dollars.    (2  lb.  226,  {  4.) 

This  expression  does  not  differ  essentially  from  that  used  in 
the  act  respecting  costs.  Tlie  right  to  costs  in  this  case,  turns 
upon  the  constniction  of  the  word  <<  established,"  in  the  statute. 
The  plaintiffs  made  out  by  their  opening  pi  oof,  a  claim  to  the 
amount  of  over  four  hundred  dollars,  but  the  proof  on  the  part  of 
the  defendants  showed  that  their  claim  was  in  fact  less  than  one 
hundred  and  fifty  dollars.  It  was  not  reduced  by  set-o& ;  and 
the  accounts  of  both  parties  claimed  at  the  trial,  as  actually  made 
out  by  all  the  evidence,  were  less  than  four  hundred  dollars. 

The  spirit  of  the  cases  cited  from  10  Wendell,  and  the  lan- 
guage of  the  acts,  show  that  the  expression  "  established  at  the 
trial,"  do  not  mean,  a  claim  that  shall  be  proved  prima  fade 
merely,  but  one  so  proved  and  established,  that  a  judgment  will 
be  given  upon  it,  unless  a  set-off  prevents.  If  a  claim  presump- 
tively made  out,  be  defeated  by  counter  proof,  it  is  not  established 
within  the  meaning  of  the  statute ;  whether  such  defeat  be  oc- 
casioned by  contesting  the  claim  itself,  or  by  proof  of  payment. 
If  the  claim  proved  were  over  two  hundred  dollars,  and  were 
reduced  by  set-offs,  the  plaintiffs  would  be  entitled  to  costs. 

The  appeal  must  be  dismissed. 


UouvERMEua  and  another  t;.  Warmer. 

The  plaintiff  in  a  jo^ment,  who  haa  filed  a  creditor'i  lull,  and  obtained  a  neeirer 
of  the  defendant'a  property,  will  not  be  permitted  to  levy  an  alias  exeoatioa  en 
personal  property  covered  by  raeh  receivership. 

A  levy  made  thereon,  will  be  set  aside  on  the  defendant's  application,  nnlesi  tbs 
plaintiff  will  waive  his  receivership  and  dismiss  his  creditor's  soil. 
Dee.  30, 1648. 

Appeal  from  an  order  made  by  one  of  the  justices  at  cham- 
bers.   The  affidavits  disclosed  these  facts :  On  the  29th  of  No- 
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vember,  1848,  the  plaintiff  issued  an  alias  fieri  facias  on  the 
judgment  in  chis  cause,  te  the  sheriff  of  the  county  of  Putnam, 
by  virtue  of  which  the  sheriff  levied  on  certain  household  furni- 
ture, and  other  chattels,  formerly  belonging  to  the  defendant,  but 
which  he  had  some  years  before  transferred  to  F.  L.  Warner,  in 
whose  possession  they  were. 

In  March,  1848,  on  the  return  of  a  previous  executioQ  wholly 
unsatisfied,  the  plaintiffs  exhibited  a  creditor's  bill  against  the 
defendant  in  the  supreme  court  in  equity,  which  was  put  at 
issue  by  answer  and  replication  in  June.  The  usual  order  for 
a  receiver  was  made  in  the  suit,  and  a  receiver  was  appointed, 
to  whom  the  defendant,  on  the  13th  of  April,  under  the  direc- 
tion of  the  referee,  executed  the  customary  assignment  of  all  his 
property  and  effects  of  every  description.  The  plaintiffs  ]Ht)ceed- 
ed  in  the  creditor's  suit,  and  examined  the  defendant  at  great 
length,  before  the  referee,  touching  this  personal  property,  and 
also  in  like  manner  examined  F.  L.  Warner  as  a  witness  on  the 
same  subject.  After  this,  the  reference  was  no  farther  proceeded 
in,  and  the  creditor's  suit  had  been  suspended  for  some  time  be- 
fore the  alias  execution  was  issued. 

Upon  this  state  of  facts,  the  defendant  moved  to  set  aside  the 
execution,  or  for  other  relief.  The  justice  at  chambers  made  an 
order  that  the  levy  be  set  aside  and  the  execution  stayed  as  to 
the  furniture  and  chattels  in  question,  unless  the  plaintiffs  should 
elect  to  dismiss  their  bill  in  equity  and  vaeate  their  receivership 
of  the  property.    The  plaintiffs  appealed. 

Jona.  Miller,  for  the  plaintiffs. 

H.  H.  Warner,  for  the  defendant 

By  the  Court. — ^As  we  understand  the  effect  ot  the  plain- 
tiffs proceedings  in  equity,  the  assignment  to  the  receiver  vested 
in  him  all  the  title  and  interest  which  the  defendant  had  in  this 
personal  property,  when  the  bill  was  filed.  If  the  defendant  had 
any  interest,  upon  which  an  execution  could  then  be  levied,  it 
was  transmitted  to  the  receiver.  The  alleged  fraudulent  trans- 
fer of  the  goods,  though  valid  against  the  defendant,  could  not 
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prevent  his  ereditors  from  proceeding  to  vacate  it  in  the  name  of 
any  person  to  whom  his  title  was  passed  by  operation  of  law.  An 
assignee  in  bankriiptey  or  insolvency,  as  well  as  a  receiver  in  a 
creditor's  suit,  may  proceed  to  set  aside  the  fraudulent  transfer. 
In  this  case,  the  plaintiffs  had  two  remedies  under  their  equity  pro- 
ceeding, to  reach  the  property  in  question.  They  could  amend 
their  bill  and  make  F.  L.  Warner  a  party  to  the  suit ;  or  they 
could  institute  a  distinct  suit  in  the  name  of  the  receiver,  to  set 
aside  the  alleged  firaudulent  conveyance. 

We  think  they  were  not  at  liberty  to  go  back,  and  treal  the  pro- 
perty as  being  still  vested  in  the  defendant,  and  resort  anew  to 
an  execution  at  law,  pending  their  suit  in  equity. 

The  authorities  to  which  the  plaintiff's  counsel  referred,  are 
not  ap{dicable,  for  the  reason  that  in  them  there  had  been  no 
traiSBfer  to  a  receiver,  and  the  plaintiffs,  by  their  suit  in  equity, 
had  acquired  no  more  than  an  equitable  lien. 

It  was  objected  to  the  motion,  that  the  defendant  has  no  inter- 
est in  the  matter,  and  that  a  motion  in  his  behalf  ought  not  to 
be  entertained.  In  this  the  plaintiffs  are  clearly  mistaken.  A 
motion  to  set  aside  an  execution  for  irregularity,  can  only  be 
made  by  the  defendant  The  court  will  not  hear  a  stranger  on 
such  an  application.  And  there  may  be  very  good  reasons  why 
in  this  case,  the  defendant  should  not  have  two  distinct  reme- 
dies pursued  against  him  for  the  same  matter,  at  the  same  time. 

The  defendant  insists  that  the  order  at  chambers  should  ha7e 
been  absolute,  for  the  reason  that  the  plaintiffs  had  already  made 
their  election  to  proceed  in  equity.  We  need  not  review  the 
order  on  this  point,  as  the  defendant  has  not  appealed. 

Appeal  dismissed. 


Fuller  v.  Emeric  and  others. 

The  writ  of  iw  exeat,  or  equitable  bail,  ie  aboliehed  by  the  code  of  procedmei 
Arreet  and  [bail,  as  proyisional  remedies  in  civil  actiofns  of  an  equitable  nature, 
be  obtained  only  in  the  cases,  and  in  the  manner,  prescribed  by  the  code. 
Jan.  13tb ;  Jan.  30th,  1849. 

This  was  a  motion  to  discharge  the  defendant  Emeric  from 
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arrest,  &c.,  under  an  order  made  by  Sandford,  J.,  on  the  10th 
day  <^  August  last,  in  the  nature  of  a  writ  of  ne  exeat  After 
ihe  defendant  was  arrested,  and  on  the  17th  of  August  the  same 
justice  made  an  order  discharging  Emeric  from  custody,  an  his 
executing  an  undertaking,  in  ^2000,  with  surety,  conditioned  as 
provided  in  respect  of  bail  in  the  code  of  procedure.  The  defend- 
ant gave  an  undertaking  accordingly. 

The  complaint  set  forth  the  existence  of  a  partnership  between 
Emeric  and  Fuller,  in  merchant  tailors  goods  ^  that  the  firm 
and  the  partners  had  become  insolvent ;  that  Emeric,  at  the 
same  time,  had  conducted  an  extensive  mercantile  business 
on  his  sole  account ;  and  on  the  failure,  had,  without  Fuller's 
•consent,  and  against  his  wishes,  executed  an  assignment  of 
all  his  own  property  and  of  all  the  property  of  Fuller  and  Em- 
eric, to  one  St.  Felix,  in  trust  for  his  creditors,  giving  a  pre- 
ference to  debts  contracted  by  him  in  his  sole  business.  That 
since  the  assignment,  Emeric  had  taken  off  two  thousand  dol- 
lars of  the  property  of  Emeric  and  Fuller,  with  the  avowed  in- 
tention of  applying  it  to  his  own  use ;  and  he  had  also  declared 
Chat  he  would  remove  with  his  family  to  Havanna,  if  any  l^al 
proceedings  were  instituted  against  him. 

The  residence  of  Emeric  was  at  Rahway,  New  Jersey ;  his 
place  of  business  was  in  the  city  of  New  York. 

The  affidavits  in  support  of  the  defendants  motion  denied  the 
taking  of  any  property  after  the  assignment,  and  denied  that  he 
had  ever  intended  or  threatened  to  remove  his  family  to  Havan- 
na, or  elsewhere.  He  also  denied  that  the  arrangement  between 
Fuller  and  himself,  constituted  F.  a  partner. 

E.  C.  Benedict^  for  the  plaintiff. 

E.  Sandford  and  F.  R.  TUlou^  for  the  iefendaac 

By  the  Court.  Sandford,  J. — ^The  code  of  procediue  de- 
clares that  it  is  expedient  to  abolish  the  distinction  between  legal 
and  equitable  remedies,  and  thereupon  enacts  that  all  remedies 
in  courts  of  justice,  shall  consist  of  two  classes,  viz.,  actions  and 
special  proceedings.    Actions  are  divided  into  civil  and  criminal* 
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This  suit  is  therefore  a  dvil  action,  as  defined  and  established 
by  the  code  of  procedure. 

The  seventh  title  of  the  code  is  devoted  l»  "  the  i^rovisiooal 
remedies  in  civil  Etctioos,"  and  three  are  treated  of  at  laige. 
These  are,  1.  Arrest  and  bail ;  2.  Claim  and  delivery  of  persona) 
property^  and,  3.  Injunction.  Under  the  first  head,  section 
163,  provides  that  <<no  person  shall  be  arrested  in  a  civil  action, 
except  as  prescribed  by  this  act."  Some  exceptions  are  made, 
which  are  not  applicable  to  this  case.  The  chapter  then  pro- 
ceeds to  define  the  cases  in  which  the  defendant  may  be  arrest- 
ed, and  the  manner  of  obtaining  such  arrest.  The  complaint  in 
this  case  was  not  framed  to  set  forth  either  of  the  cases  defined 
in  the  code,  and  in  sustaining  the  arrest  made,  but  little  reliance 
was  placed  upon  this  ground. 

The  defendant's  arrest  was  upon  an  order  of  a  justice  of  the 
court,  in  the  nature  and  form  of  a  writ  of  ne  exeat,  as  practised 
in  the  late  court  of  chancery.  It  directed  the  sheriff  to  canse 
the  defendant  to  come  before  him  and  give  sufficient  bail  or  se- 
curity in  two  thousand  dollars,  that  he  would  not  depart  out  <^ 
the  jurisdiction  ot  the  state,  &c.,  and  in  default  of  such  bail,  to 
commit  him  to  the  common  jail  until  he  should  do  it  of  his  own 
accord. 

The  effect  of  the  order  was,  to  arrest  the  defendant,  in  a  civil 
action,  and  as  we  will  assume,  in  a  case  for  which  the  chapter 
of  the  code,  touching  arrest  and  bsdl,  does  not  provide. 

It  is  contended  that  chapter  fourth  of  the  same  title  (Code,  i 
200,)  left  the  practice  of  issuing  ne  exeats  in  full  force,  and  the 
order  in  question  was  made  upon  that  imderstanding.  The 
chapter  is  entitled  "  Other  provisional  remedies  f  and  it  enacts, 
that  until  the  legislature  shall  otherwise  provide,  the  court  may 
appoint  receivers,  &c.,  <<  and  grant  the  other  provisional  remedies 
now  existing,  according  to  the  present  practice,  except  as  other- 
wise  provided  in  this  act" 

On  full  consideration  of  the  point,  we  are  all  agreed  that  this 
section  does  not  save  the  process  of  ne  exeat.  That  process  was 
one  for  the  arrest  of  a  party  in  a  civil  action.  The  153d  sec- 
tion is'positive  that  no  such  arrest  shall  be  made,  except  as  pre- 
scribed by  the  code.    The  code  does  not  prescribe  a  ne  exeat. 
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Allen  ▼•  Johuon. 

and  it  prescribes  the  specific  cases  in  which  parties  may  be  ar- 
rested, not  including  the  case  made  by  this  complaint.  The 
reservation  of  other  provisional  remedies,  in  §  200,  seems  to  be 
intended  for  remedies  other  than  those  provided  by  the  code 
itself;  and  if  that  be  not  the  necessary  inference,  the  concluding 
paragraph,  ^<  except  as  otherwise  provided  in  this  act,"  is  a  plain 
declaration  that  where  the  act  gives  a  provisional  remedy,  and 
makes  it  applicable  to  all  cases  in  which  such  remedy  is  per- 
missible, the  corresponding  existing  remedy  according  to  the 
practice  when  the  act  took  effect,  is  superseded. 

The  first  report  of  the  Commissioners  on  Practice  and  Plead- 
ings, (page  161,)  shows  that  it  was  their  intention  by  the  code, 
to  abolish  the  writ  of  ne  exeat,  or  equitable  bail,  not  at  a  future 
time,  but  manifestly  by  the  bill  accompanying  their  report 
We  think  the  act,  as  enacted  by  the  legislature,  carried  this  in- 
tention into  effect.  We  find  no  good  reason  for  supposing  that 
the  provisions  for  arrest  and  bail,  were  intended  for  legal  rights 
and  claims,  to  the  exclusion  of  those  which  are  of  an  equitable 
character.  They  apply  to  all  "  civil  actions,"  which  term  em- 
braces an  equity  suit  between  partners,  as  well  as  a  case  of  tro- 
ver and  conversion. 

The  defendant  must  be  discharged,  and  his  undertaking  re- 
turned to  him  to  be  cancelled,  on  his  relinquishing  all  supposed 
rights  of  action  growing  out  of  his  arrest. 


Allen  v.  Johnson. 

On  an  ai^al  from  an  order  made  by  a  justice  at  chamberi»  it  ia  not  necearary  to 
ezeeote  an  undertaking  under  the  code  of  prooedare. 
Jannary  30, 1849. 

On  an  appeal  fiom  an  order  made  by  one  of  the  justices  at 
chambers,  the  respondent  insisted  that  the  appeal  was  irregular 
and  should  be  dismissed,  because  no  undertaking  had  been  filed. 
The  order  appealed  from,  struck  out  parts  of  the  answer  in  the 
eause,  as  redundant  and  immaterial. 


^  I 
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Sheldon  t.  AUdrton. 


N.  B.  BlutUj  for  the  respondent. 
L.  R.  Marsh,  for  the  appellant. 

By  the  Court. — If  it  be  necessary  in  appeals  under  the  299th 
section  of  the  code  of  procedure,  to  give  the  security  presciibed 
on  appeals  from  judgments,  it  is  quite  apparent  that  it  will  be 
extremely  inconvenient,  and  greatly  embarrass  the  business  of  the 
court  The  orders  made  by  a  justice  at  chambers,  are  often  ne- 
cessarily made  without  much  discussion  or  time  for  deliberation, 
and  we  have  been  in  the  habit  of  reviewing  them  very  freely 
before  the  whole  court. 

We  have  come  to  the  conclusion,  on  examining  the  code,  that 
it  is  not  necessary  to  give  security  on  such  appeals.  The  section 
says  these  appeals  may  be  taken  "  in  like  manner^  as  those  from 
final  judgments.  This  language  has  full  effect,  if  we  apply  it  to 
the  appeal  itself,  as  distinguished  from  giving  the  security.  The 
section  regulating  appeals  from  judgments,  (}  297,)  plainly  r^ 
cognises  this  distinction.  So  the  276th  section  declares  how  ap- 
peals in  general  shall  be  made,  and  the  giving  of  security  is  no 
part  of  the  requisition.  That  is  required  in  certain  classes  of 
appeals,  by  distinct  sections. 

We  think  there  is  no  occasion  for  extending  the  giving  of  se- 
curity to  appeals  from  orders  made  by  a  single  justice,  and  that 
a  true  interpretation  of  the  code  does  not  require  it. 


Sheldon  v.  Allebton  and  others. 

The  allowance  in  addition  to  the  cobU,  under  section  263  nod  964  of  the  codt  of 
procednre  of  1848|  will  be  what  the  court  deem  a  reaaonableand  modanteeoiBwi 
fse  in  the  oanae. 
January  90, 1849. 

In  this  case  the  suit  was  for  the  foreclosure  of  a  mortgage. 
There  were  numerous  parties  defendant,  three  of  whom  put  in 
separata  answers.    The  cause  was  noticed  for  trial,  and  finally 
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an  inquest  was  taken  for  about  three  thousand  five  hundred  dol- 
lars as  the  amount  due.  The  plaintiff  claimed  an  allowance 
under  the  code  in  addition  to  the  costs,  and  the  court,  after  hear- 
ing the  defendants'  counsel,  allowed  him  two  per  cent,  on  the 
amount  recovered.  The  court  held,  that  in  making  these  allow- 
ances, it  would  be  governed  by  what  appeared  to  be  a  reasona- 
ble and  moderate  counsel  fee  under  the  circumstances  of  each 
case. 


H.  P.  Hastings^  for  the  plaintiff. 
A.  It.  Pinney^  for  the  defendants. 


DuFFT  V.  Morgan. 

On  an  appeal  from  a  juatiee'i  court,  it  ii  not  proof  of  the  non-resi4ence  of  the  re- 
■pendent,  to  show  that  she  could  not  be  found  at  her  place  of  recidence.  and  it 
could  not  be  aecertahied  where  ihe  was  staying. 
January  20, 1849. 

Motion  to  dismiss  an  appeal  from  one  of  the  assistant  justice's 
courts,  on  the  ground  that  the  copy  of  the  affidavit  for  the  appeal 
was  not  served  on  the  respondent,  within  the  time  limited  by 
section  304  of  the  code  of  procedure.  The  copy  was  served*  on 
the  attorney  for  the  respondent,  within  that  time ;  and  it  was 
stated  in  the  affidavits  of  service,  that  the  appellant  used  great 
diligence  to  make  the  service  on  the  respondent.  That  he  called 
at  the  respondent's  place  of  residence  in  this  city,  and  could  not 
find  her  there ;  was  referred  to  another  house,  where  it  was  said 
she  had  gone  to  service,  and  on  calling  there,  was  told  they  did 
not  know  where  she  was ;  and  finally  that  she  could  not  be  found 
within  the  twenty  days. 

The  Court  held  this  evidence  to  be  insufficient  to  show  that 
the  respondent  was  not  a  resident  of  the  city  of  New  York,  and 
dismissed  the  appeal. 


n 
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Williftina  y.  Cnnniogham. 


Williams  v.  Cunningham. 

An  appellant  from  a  jntlico't  court,  ma«t  io  his  affidavit,  point  out  fpectficaliy,  on 
what  point  or  p^ond,  he  aliegos  the  jadgment  to  be  enooeona. 
Janoary  90, 1849. 

Motion  to  dismiss  an  appeal  from  an  assistant  justice.  The 
affidavit  of  the  appellant  stated  the  proceedings  and  the  testimo- 
ny in  the  court  below,  but  did  not  specify  any  particular  ground 
on  which  he  appealed. 

The  Court  said,  the  code  requires  this  expressly.  (Code  of 
1848,  }  303.)  The  appellant  must  put  his  finger  on  the  point 
relied  upon,  or  distinctly  inform  his  adversary  on  what  ground  he 
alleges  that  there  is  error  in  the  judgment. 

Appeal  di8missed.(a) 


Gardner  v.  Kellt. 
Ahsbahs  V,  CoussiN. 


A  plaintiff  reaidiog  ont  of  the  city  of  New  York,  thoogfa  within  thia  atate,  mnit 
five  aecnrity  for  coett,  notwithstanding  the  court  may  issoe  ezecntione  agaiait 
property  to  any  county  in  the  atate. 

Thii  fnlo  applied  to  a  certiorari  hronght  to  reverae  a  jnitice'a  jodgment. 

The  code  of  procedore  doea  not  repeal  the  reviaed  atatntes  relatiTe  to  aecnrity  ibr 
coats. 

A  defendant  who  has  been  let  in  to  defend,  after  a  default  and  judgment,  the  lat- 
ter standfaig  as  seonrity,  may  require  security  for  costs  from  a  non-neidsnt 

pUintilP 

Jan.  27, 1849  ;  also  March  10,  1849. 

These  were  motions  for  security  for  costs,  heard  at  bar.  In 
Ahsbahs  V.  dmssin^  the  case  was  pending  on  a  certiorari  to  the 

(a)  In  a  subsequent  case,  SuOhan  v.  MeDonaUL,  April  28, 1849,  the  aflidavit  aet 
forth'^9p|pus  objections  as  having  been  taken  at  the  trial  and  overruled,  bat  did 
not  stat«  the  grounds  on  which  the  party  appealed. 

Tni  CooET  disroisMd  the  appeal  because  of  this  omission. 
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Gardner  ▼.  Kelly^ — Ahih>h»  ▼.  Cootiiii. 


marine  court     The  plaintiff  in  error  resided  in  the  city  of 
Brooidyn. 

C.  A.  Rapallo,  for  the  defendant  in  error,  cited  Laws  of  1828, 
ch.  137,  §  6, 13, 14,  22 ;  Laws  of  1840,  ch.  386,  i  29,  30 ;  Laws 
of  1844,  ch.  104,  §  6, 7 ;  Code  of  Procedure,  i  39,  241  to  243, 
246;  2R.S.620,  §  L 

J.  T.  Brady ^  for  the  plaintiff  in  error. 

By  the  Court. — ^This  motion  presents  the  question  whether 
a  person  residing  in  the  city  of  Brooklyn,  is  bound  to  give  secu- 
rity  for  costs,  on  prosecuting  a  certiorari  in  this  court,  to  reverse 
a  judgment  against  him  in  one  of  the  inferior  courts.  Formerly 
there  was  no  question  about  it,  but  it  is  supposed  that  the 
change  made  in  the  law  as  to  issuing  executions  from  this  court 
to  the  other  counties  of  the  state,  has  worked  a  change  in  the 
application  of  the  revised  statutes  to  plaintiffs  prosecuting  in 
the  court,  though  residing  out  of  the  city  of  New  York.  We  do 
not  see  that  these  provisions  intheact  of  May  14, 1840,  affect  the 
case.  The  act  has  made  no  change  in  the  jurisdiction  of  the 
court,  properly  so  called.  The  jurisdiction  is  precisely  as  it  was 
before.  Certain  remedies  have  been  added,  for  the  enforcement 
of  its  judgments.  But  no  remedy  against  the  person  of  judg* 
ment  debtors  has  been  added*  We  think  the  practice  must  re- 
main as  it  has  always  been  considered,  and  non-residents  of  the 
city  must  give  the  security  if  required. 

Motion  granted. 


In  the  other  cause,  Gardner  v.  Kellj/,  March  10,  1849,  the 
question  was  presented  to  the  court  again,  in  an  action  com- 
menced by  a  non-resident,  and  it  was  contended  that  by  the 
code  of  proceedure,  the  statute  requiring  security  for  costs,  was 
repealed  or  abolished. 

By  the  Court. — The  code  of  procedure,  (section  268,)  re- 
peals all  statutes  establishing  or  regulating  the  costs  or  fees  of 
attorneys,  solicitors  and  counsel  in  civil  actions.   The  provision 
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Whitney  v.  Bayard. 


for  security  for  costs,  is  a  title  of  a  chapter  of  the  revised  sta- 
tutes entitled,  "  Of  costs  and  fees  of  officers ;" — which  chapter 
establishes  the  rate  of  costs  in  civil  actions.  Is  this  provisioD 
entirely  swept  away  by  the  code,  or  is  the  latter  confined  to 
such  parts  of  the  previous  statutes  as  regulate  costs,  as  belweeo 
the  parties,  and  in  respect  of  attorney  and  counsel  fees  ?  The 
repealing  clause  does  not  apply  to  this  title  by  name  ;  and  we 
think  the  title  is  not  affected  by  the  code.  A  provision  for  secu- 
rity for  costs,  does  not  affect  costs  themselves,  or  regulate  them. 
It  is  a  distinct  and  independent  subject.  Although  there  has 
been  a  default  and  judgment,  and  the  latter  stands  as  security, 
while  the  defendant  is  let  in  to  defend ;  we  think  he  is  entitled 
to  require  security  for  costs.  It  is  not  an  application  to  the 
favor  of  the  court,  but  a  statute  right.  It  might  have  been  im- 
posed at  the  time,  as  terms  of  opening  the  default,  that  be 
should  not  require  security,  but  it  is  too  late  now. 

Rule  accordingly.(a) 


Whitney  t^.  Bayard. 


On  «a  Appeal  from  a  joatiee'a  court,  the  jndgmoat  will  be  reTened  by  defrolt,  d 
tlM  leepondent  do  not  appear  to  wrgae  the  appeaL 
Jany.  37, 18411. 

In  this  case,  the  respondent  did  not  appear,  on  the  appeal  be- 
ing moved,  and  the  question  was  raised,  whether  under  the  code 
of  procedure,  this  court  w^ould  reverse  the  judgment  below  by 
default,  or  must  look  into  the  case  on  an  ai^ument  ex  parte. 

The  Court  said  the  appeal  is  a  mere  substitute  for  the  for- 


(a)  In  a  ■obaeqnent  caM,  Pkmnis  y.  Tawtukend,  the  plaintiff,  who  leiidid  ia 
the  county  of  Cayuga,  at  the  commencement  of  the  suit,  eubeeqnently  tm^ad 
the  demand  in  luit  to  a  reaident  of  the  city  of  New  York,  and  this  fact  wat  set  up 
in  oppoeition  to  a  motion  for  ■ecnriiy  for  coiti.  CAMrsKLL,  J.,  neveitheleM 
that  the  plaintiff  must  giye  eeouiity  for  costt. 
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mer  certiorari,  to  bring  up  the  judgment  for  review.  On  thtt 
certiorari,  error  was  assigned  in  form,  and  judgment  was  always 
rerersed  by  default,  if  the  defendant  in  error  did  not  appear.  In 
the  affidavit  for  the  appeal,  there  is  a  regular  assignment  of 
errors  required  by  the  statute.  The  legal  effect  of  the  proceed- 
ing is  the  same  as  before.  The  nature  of  the  case  is  not  changed, 
and  the  practice  must  be  the  same. 

Judgment  reversed  by  defimlt. 


Warner  v,  Wigers. 

VTlMrs  tkera  are  imms  of  law  and  fact,  and  the  cause  it  brought  on  fbr  trial  of 
the  latter,  the  coiurt  will  then  determine  whether  it  shall  be  tried  before  the  inrae 
of  law  is  diepoeed  ot 

if  tried  without  objection,  it  will  be  deemed  to  have  been  fint  tried  by  the  order  of 
the  court. 

February  9, 1849. 

There  were  issues  of  law  and  of  fact  in  this  case.  Both 
parties  noticed  the  cause  for  trial  at  the  trial  term,  and  it  was 
tried  on  the  issue  of  fact,  without  objection.  It  was  now  con- 
tended that  this  was  irregular,  and  that  the  verdict  should  be 
set  aside,  because  the  issue  of  law  was  not  first  disposed  of, 
pursuant  to  section  206  of  the  code  of  procedure.  (Laws  of 
1848.) 

Yandbrpoel,  J.,  after  advisement  with  his  associates,  held 
that  both  parties  having  concurred  in  bringing  on  the  trial  of 
the  issue  of  fact,  thus  consenting  to  that  course ;  it  must  be 
deemed  to  have  been  tried  first  by  the  order  of  the  court,  Within 
the  meaning  of  the  code. 

He  said  that  it  was  the  opinion  of  all  the  justices  of  the 
court,  and  such  will  be  the  practice  in  future,  that  whenever  a 
cause  was  moved  on  the  trial  calendar,  in  which  there  was  an 
issue  of  law  pending,  the  court  will  then  determine  whether 
the  issue  of  fact  shall  be  first  tried  or  not.  And  it  is  not  neces- 
sary to  obtain  a  previous  order  on  the  subject. 
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Dunham  ▼.  Nieholion. 


Dunham  v.  Nicholson. 

An  action  m  the  nature  of  the  former  creditor's  loit,  may  be  maintained,  where  m 

ezeention  waa  iaraed  and  retnmed  nnaatiified  before  July  1|  IMS,  when  the 

code  of  procedure  took  e£bct. 
8aeh  a  anit  ia  not  an  action  on  the  judgment,  within  the  meaning  of  the  prohibc- 

tion  in  the  code. 
A  IHvolous  answer  in  inch  a  anit,  atricfcen  out  on  motion,  and  an  order  for  jadg- 

ment  made,  with  a  direction  for  the  examination  of  the  defendant  iondiing  hie 

preperty. 
February  24, 1849. 

Appeal  by  the  defendant,  from  an  order  made  by  one  of  the 
justices  at  chambers,  striking  out  the  answer  of  the  defend- 
ant as  frivolous,  directing  that  the  plaintiff  have  judgment, 
and  that  the  defendant  appear  before  one  of  the  justices  of 
the  court,  and  submit  to  an  examination  on  oath  touching  his 
property  and  the  judgment  to  be  given,  with  leave  to  the  plain- 
tiff to  examine  witnesses  thereupon.  The  complaint  was  in  sub- 
stance the  same  as  the  former  creditor's  bill  in  the  court  of 
chancery,  on  a  judgment  and  the  return  of  an  execution  unsa- 
tisfied. 

The  execution  was  issued  May  13th,  1848,  after  the  enact- 
ment of  the  code  of  procedure.  The  points  made  appear  in  the 
decision. 

J.  T.  Brady ^  for  the  appellant. 

J.  S.  Sandford  and  M.  Porter y  for  the  respondent. 

Bt  the  Court. — It  is  insisted  that  imder  the  code  of  pro- 
cedure, a  complaint  in  the  natiure  of  a  creditor's  bill,  will  not 
lie.  We  find  however,  that  the  supplemental  act,  (Laws  of 
1848,  ch.  380,  §  2,)  does  not  apply  the  provisions  of  the  code 
for  proceedings  after  execution,  to  existing  suits,  except  where 
the  execution  was  issued  after  the  code  took  effect  The  lan- 
guage is,  '<  executions  hereafter  issued ;"  which  means,  Dot  af- 
ter April  12, 1848,  the  date  of  the  passage  of  the  act ;  but  after 
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McCafierty  t.  Kelly. 

July  1, 1848,  when  the  act  went  into  operation  and  from  which 
date  it  speaks. 

It  is  quite  clear  therefore,  that  there  could  be  no  proceeding 
had  under  the  code,  for  the  examination  of  the  defendant,  found- 
ed upon  the  return  of  this  execution.  As  to  the  argument 
founded  on  the  abolition  of  bills  of  discovery,  (Code  of  1848,  } 
343 ;)  that  provision  does  not  apply  to  the  examination  of  a 
debtor  touching  his  property,  but  to  the  ordinary  discovery 
sought  by  bills  and  made  by  answer.  This  proceeding  is  in 
aid  of  an  execution  on  a  judgment  already  obtained.  The  credi- 
K^r's  suit  in  respect  to  existing  cases,  is  not  in  terms  abolished, 
and  there  is  no  other  remedy  open  to  the  plaintiff.  All  existing 
remedies  not  inconsistent  with  the  code,  were  retained. 
'  Again,  it  is  said  this  is  an  action  on  a  judgment,  which  is 
prohibited  by  section  64  of  the  code  of  1848.  We  think  it  is 
not  such  an  action,  within  the  meaning  of  that  section.  Though 
it  assumes  the  form  of  an  action,  it  is  really  a  proceeding  to 
carry  out  an  existing  judgment,  and  to  aid  the  process  issued 
upon  it.    We  have  no  doubt  the  suit  was  properly  brought. 

The  answer  put  in  was  clearly  insufficient  as  an  answer  un- 
der the  old  system,  and  it  was  properly  stricken  out.  As  to  the 
examination  directed,  there  is  no  reason  for  applying  a  diffe- 
rent rule  from  that  formerly  prevailing.  There  might  be  a  per- 
sonal examination  of  the  defendant  under  the  code,  if  the  an- 
swer had  stood,  and  no  more  is  directed  by  the  order. 

Order  affirmed. 


McCafperty  v.  Kelly. 

On  an  appeal  from  a  justice'!  oourt,  the  court  below  muet  make  a  retnm  of  all 
the  teetimony  and  proceedings,  whero  a  rotnm  is  orderod.    It  b  not  sufficient  to 
make  a  rotarn  as  to  the  particalars  in  which  the  affidavits  ara  conflicting. 
Febraary  34,  1849. 

This  was  an  appeal  from  the  marine  court.    On  moving  the 
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cause  for  argument,  it  appeared  that  the  affidavits  were  conflict* 
ing  in  some  particulars,  and  a  return  had  been  ordered.  The 
return  made  by  the  court  below,  set  forth  only  the  testimony  in 
respect  of  which  the  parties  differed  in  their  affidavits. 

P.  Mulvejf,  for  the  appellant. 

Nash  4*  Danohtie,  for  the  respondent. 

By  the  Court.  Oakley,  Ch.  J. — ^The  court  below  must 
make  a  return  of  all  the  testimony  and  proceedings,  when  a 
return  is  ordered,  although  the  affidavits  conflict  only  in  a  fev 
particulars.  Such  is  the  provision  of  the  code.  When  a  re- 
turn is  made,  we  look  solely  to  that.  We  cannot  look  into  the 
affidavits  also.  If  the  return  here,  be  insufficient  to  present 
the  whole  case,  the  parties  must  call  for  a  further  return. 

A  further  return  was  ordered. 


GiHON  V.  Fkyatt  &  Campbell. 

On  a  motion  to  set  off  one  jadgmont  against  another,  the  eflto  of  which  will  be  to 
depriTe  the  attorney  of  one  of  the  paitiee  of  hie  ooets,  the  court  will  diipoae  of  the 
motion  aooonUng  to  ite  viewi  of  what  b  right,  under  the  circnmstancei. 

Where  the  judgment  aonght  to  he  eztinguiehed  in  loch  a  case,  was  for  cotis  oaly, 
the  court  refused  to  order  a  set*off. 
Match  10, 1849. 

This  was  a  motion  by  the  plaintiff  to  set  off  a  judgment  for 
costs,  about  to  be  entered  in  favor  of  the  defendants,  against 
judgments  held  by  the  plaintiff  against  those  parties.  The  facts 
appear  in  the  judgment  of  the  court. 

By  the  Court. — Gihon  sued  Fryatt  &  Campbell,  and  a  jadg- 
ment  in  case  of  a  nonsuit  was  rendered  against  him.  The  jadg- 
ment  is  not  yet  entered,  or  the  costs  taxed.  It  appears  that  Gihon 
is  the  owner  of  former  judgnients  obtained  by  him  against  Fryatt 
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&  Campbell,  and  now  moves  to  set  oflf  enough  of  those  judg- 
ments, against  the  one  about  to  be  entered  in  this  suit  for  costs, 
to  extinguish  the  amount  of  the  latter.  The  motion  presents  the 
question  how  far  the  court,  in  such  a  case,  will  protector  regard 
the  attorney's  costs  of  suit.  The  subject  was  before  us  some 
time  since,  in  Smith  v.  LowdeUj  1  Sand.  696,  and  the  principle 
was  stated  that  where  the  application  is  by  way  of  motion  to  set 
off  the  judgments,  we  will  dispose  of  each  case  according  to  our 
own  views  of  what  is  right  upon  the  circumstances. 

When  the  question  arises  on  pleadings  in  a  suit,  the  rules  of 
law  must  govern ;  but  where  the  application  is  to  the  discretion 
of  the  court,  we  will  decide  it  as  shall  be  just.  The  court  cannot 
fail  to  see,  that  although  technically  the  costs  belong  to  the  party, 
yet  in  point  of  fact  they  belong  to  the  attorney,  and  we  mean  to 
adhere  to  the  rule  giving  effect  to  the  substantial  rights  of  the 
parties. 

Here  all  the  judgment  (it  being  a  judgment  in  case  of  nonsuit,) 
really  belongs  to  the  attorney. 

Motion  denied. 


Short  v.  May. 


The  ooart  will  permit  a  plaintiff  to  file  a  reply,  after  the  time  limited  in  an  order  to 

file  it  or  that  the  eame  be  deemed  abandoned,  where  the  omisnon  it  ezpln'ned. 
So,  where  a  copy  was  ioadyertently  filed  inatead  of  the  original 
March  10,  1849. 

The  defendant  obtained  an  order  that  the  plaintiff  file  his  reply 
within  ten  days,  or  that  it  be  deemed  abandoned.  The  plaintiff 
inadvertently  filed  a  copy,  instead  of  the  original  reply,  and  the 
defendant  thereupon  applied  for  an  order  that  the  reply  be  deemed 
abandoned.  The  plaintiff  asked  leave  to  file  the  original  reply. 
The  defendant  contended  that  the  court  had  no  power  to  relieve 
the  plaintiff,  and  that  the  statute  was  imperative. 

The  Court  held  that  such  a  strict  construction  was  not  re- 
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quisite.  The  statute  established  a  general  rule,  which  most  be 
conformed  to ;  but  it  did  not  deprive  the  court  of  a  discretion  to 
remedy  the  consequences  of  such  an  inadvertence.  That  the 
provision  was  in  its  nature  directory.  Plaintiff  allowed  to  file 
the  reply  on  the  payment  of  costs. 


Brockway  v.  Stanton. 

A  party  reiidiDg  out  of  the  itate  may  be  ezamined  aa  a  witnecB,  on  a  comi 
at  the  instance  of  the  advene  party. 
March  17,  1849. 

Motion  by  the  defendant,  for  a  commission  to  examine  the 
plaintiff  as  a  witness ;  the  latter  residing  in  the  state  of  Pena- 
sylvania,  more  than  one  hundred  miles  from  this  city.  It  was 
contended  that  the  code  does  not  authorise  such  a  commission. 

Oakley,  Ch.  J.,  after  advising  with  his  associates,  decided, 
that  as  the  code  provides  for  the  examination  of  a  party  as  a 
witness,  and  that  he  may  be  compelled  to  testify  in  the  same 
manner  as  any  other  witness,  either  at  the  trial,  or  conditionally 
or  on  a  commission ;  there  is  no  doubt  that  the  commission 
ought  to  issue  in  this  case. 


€wiFT  V.  Falconer  and  Jbwbtt. 

In  an  aMiitaut  jnaiice'e  conrt,  the  plaintiff  must  proTe  hit  demand  allhoofk  the 
defendant  interposes  no  defence.     The  default  does  not  admit  the  ptaiatifTi 
claim. 
March  10th;  March  17th,  1849. 

Appeal  by  the  defendants  from  a  judgment  in  one  of  the  as- 
sistant justices  courts ;  where  the  plaintiff  recovered  in  an  action 
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upon  a  previous  jadgment.  The  amount  of  the  latter  was  set  forth 
in  the  complaint  below.  The  defendants  pleaded  three  pleas, 
which  the  justice  on  a  subsequent  day,  struck  oat  as  frivolous 
on  the  plaintiff's  motion,  and  thereupon  without  any  testimony 
or  proof  being  given  or  offered,  rendered  a  judgment  for  the 
amount  of  the  plaintiff's  claim. 

E.  C.  Orojfj  for  the  appellants. 

S.  JoneSf  Jr.^  for  the  respondent. 

By  the  Court.  Oakley,  Ch.  J. — ^It  is  claimed  in  support 
of  this  judgment,  that  under  the  code  of  procedure,  the  complaint 
is  admitted,  in  a  justice's  court,  if  the  defendant  suffer  a  default 
or  otherwise  fail  to  make  a  defence  to  the  action ;  and  that  the 
plaintiff  is  thereupon  entitled  to  a  judgment  for  his  demand  set 
forth  in  his  complaint,  without  any  evidence  or  proof  whatever. 
In  short,  that  in  this  respect  justice's  courts  are  put  upon  a  foot- 
ing with  courts  of  record. 

We  think  this  is  not  the  law.    No  copy  of  the  complaint  is 

served  with  the  summons,  and  it  would  not  be  safe  to  permit  the 

practice  insisted  upon.    If,  as  we  are  told,  such  a  practice  has 

prevailed  to  some  extent  in  this  city,  we  can  only  say,  it  is  time 

that  it  ceased.    We  think  the  code  has  wrought  no  change  in 

this  respect 

Judgment  reversed. 


Renouil  v.  Harris. 


In  the  city  of  New  York,  where  each  party  names  a  referee  onder  the  code,  and 

those  two  referees  name  a  third ;  the  latter  heooraes  a  referee  and  may  act  with- 

oat  any  rale  or  order  of  the  eonrt 
A  defective  appointment  of  referees,  is  waived  by  proceeding  to  trial  hefore  them 

without  objection. 
An  order  referrbg  <'  the  canse,"  refers  the  whole  caase,  inolnding  the  issaea  of  law 

And  fact. 
If  the  report  omit  any  one  issue,  an  amendment  will  be  allowed. 
The  prevailing  party  may  eater  jadgment  on  the  report  of  a  r«feree,  wkhoot  any 

Vol.  il.  81 
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notice  of  the  Report  to  the  «dveifle  party,  or  any  notice  other  than  that  of  adjoil* 
ing  the  coett  hy  the  clerk. 

The  attoraey  has  nothing  to  do  with  making  ap  the  judgment  rolL  That  is  tht 
duty  t>f  the  clerk,  and  an  irregularity,  such  as  emitting  a  pleading,  will  not  Ti- 
tiate  the  judgment  or  execution. 

The  judgment  roll  is  not  irregular  hecause  it  omks  the  case  nadiB  hy  the  referees  f 
where  there  is  no  stay,  the  roll  will  be  perfected  heibre  the  case  is  made.  If  aeoH* 
sary,  the  court  will  order  it  to  be  annexed  to  the  roll  subsequently. 

The  court  cannot  directly  or  indirectly,  enlarge  the  time  limited  by  the  code  for  a^ 
pealing  from  an  order  or  judgment. 

A  motion  to  set  aside  a  judgment  for  irregularity,  does  not  suspend  the  time  for 
appealing ;  and  if  the  time  elapse  before  the  motion  be  decided,  the  right  to  ap- 
peal is  lost 
April  28  \  and  again,  Nor.  34, 1849. 
(Before  Omobt,  Cs.  J.,  and  YMfBExronii  and  SjnoionB,  JosCicefl.) 

Motion  to  set  aside  report  of  referees,  the  judgmeat  asd  the 
/udgment  roll,  and  the  execution  issued  thereon. 

The  suit  was  commenced  in  July,  1848,  for  an  account  and 
payment  of  a  balance  claimed  by  the  plaintiff  from  the  defend- 
ant as  his  late  co^partner.  The  answer  set  up  rarious  defencesi 
and  a  replication  was  filed,  taking  issue. 

The  cause  was  referred  by  an  order  of  the  court  appointing 
two  referees ;  one  selected  by  each  of  the  parties.  The  two  re- 
ferees thus  appointed,  united  in  choosing  a  third  referee,  but 
there  was  no  rule  or  order  of  the  court,  on  his  appointment. 

The  referees  |froceeded  to  hear  the  cause,  and  on  the  14th  of 
February,  1849,  a  majority  of  them  reported  a  balance  of  $251 
46,  due  to  the  plaintiff.  The  report  determined  sereral  distinct 
matters  of  fact  and  law,  which  were  put  in  issue  or  presented 
by  the  pleadings  ;  but  it  was  contended  by  the  defendant,  that 
there  were  other  questions  of  law  raised  on  the  pleadings,  upon 
which  the  referees  ought  to  have  reported  specifically. 

No  notice  of  the  signing  or  filing  the  report,  and  no  copy 
thereof  was  served  on  the  defendant  or  his  attorney ;  but  on 
the  22d  of  February,  service  was  made  on  his  aKomey  <^  a  no- 
tide  that  the  plaintiff  would,  on  the  24th,  apply  to  the  clerk  of 
the  court,  to  adjust  the  bill  of  costs  and  incorporate  it  in  the 
judgment  obtained  in  the  suit.  The  defendant's  attorney  at- 
tended on  the  tiixadon  of  the  costs.  On  the  same  84di  of  Fe- 
bMltry,  th%  t)td«htiff 'fiM  %i)  "rb^poit  iMfthe  iTdefefto,  ^tid  tfa«i  cteft 
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watered  the  judgment.  He  also  attached  together,  the  com- 
plaiatj  summons,  report,  and  all  the  othjer  papers  required  by  the 
code,  to  constitute  the  judgment  roll,  (which  roll  had  then  been 
prepared  in  form,)  except  the  answer,  which  the  clerk  could  not 
find  on  file ;  and  filed  the  same  as  a  judgment  roll.  The  clerk 
furnished  to  the  pl^^iatiff 's  attorney,  a  transcript  of  the  judg- 
ment as  entered  ija  the  judgment  book,  who  filed  it  with  the 
i>ounty  clerk,  and  on  the  same  24th  of  February,  issued  an  ex« 
ecution  thereon,  against  the  personal  and  real  property  of  the 
defendant. 

It  appeared  by  the  affidavit  of  the  defendant's  attorney,  that 
the  answer  had  been  filed  with  the  clerk  at  the  proper  time,  but 
the  clerk  did  not  find  it  ]  and  pending  the  motion,  a  copy  was 
substituted  in  the  judgment  roll. 

The  grounds  upon  which  the  motion  was  made,  are  stated  i^ 
the  opinion  of  the  court. 

J.  G,  McAdam  and  Z>.  W.  Clarke,  for  the  defei^dant 

H.  A.  Mm  and  B,  OeJbraithy  for  the  plaintiff. 

By  the  Court.  Sandford,  J. — The  first  class  of  objec- 
tions arises  upon  the  reference  and  the  report.  It  is  contended, 
1.  That  the  third  referee  must  be  appointed  by  a  rule  or  order 
cf  the  court,  after  he  is  named  by  the  two  referees  first  select- 
•ed.  This,  we  think,  is  not  the  meaning  of  the  code.  The  se- 
lection of  the  third  referee,  is  made  exclusively  by  the  two 
chosen  by  the  parties.  If  those  two  cannot  agree,  he  is  to  be 
selected  by  drawing  a  name  from  the  jury  box.  The  court  has 
no  agency  in  the  matter,  and  no  rule  or  order  is  necessary. 
(Code,  §  229.)  2.  **  The  cause^  was  referred,  and  it  is  said  the 
order  of  reference  did  not  indicate  that  the  issues  of  law  were 
embraced  in  it,  or  that  the  referees  were  to  report  upon  the 
*'  whole  issue,"  We  think  that  when  an  order  is  made  refer- 
ring the  cause,  without  any  limitation  ;  all  the  issues  formed  by 
Che  pleadings,  are  necessarily  embraced  in  the  reference,  and 
that  the  referees  therefore  must  report  upon  the  whole  issue. 
(Code,  i  226,  227.) 


n 
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3.  It  is  said  the  report  does  not  state  all  the  facts  found  and 
the  conclusions  of  law  upon  them.  On  looking  into  the  report, 
we  find  sufficient  conclusions  both  of  law  and  fact  stated,  to 
dispose  of  the  material  issues  in  the  cause,  and  to  sustain  the 
damages  reported.  For  the  purposes  of  a  review  of  the  deci- 
sion of  the  referees,  the  defendant  will  require  a  great  deal 
more  than  the  report  would  furnish  him,  which  he  claims  ought 
to  have  been  made.  He  will  need  a  report  in  the  nature  of  a 
case  or  bill  of  exceptions.    (Code,  }  227  ) 

As  to  the  two  first  of  these  objections,  we  may  add,  that  the 
parties  having  gone  to  trial  before  the  three  referees,  and  con- 
tested all  the  questions  involved ;  neither  party  should  now  be 
permitted  to  raise  such  objections ;  and  as  to  the  third,  if  the 
report  had  omitted  some  one  issue,  it  would  be  almost  of  course, 
(0  permit  an  amendment. 

Second.  The  next  class  of  objections,  is  upon  the  entry  of 
the  judgment.  1.  Because  no  copy  of  the  report  was  served  on 
the  defendant  before  its  entry.  It  is  true,  our  45th  rule  required 
a  copy  of  the  report  to  be  served,  before  entering  the  rvk  for 
judgment.  But  under  the  code,  there  is  no  rule  for  judgaient ; 
and  the  practice  for  which  the  rule  of  court  provided,  is  super- 
seded by  the  provisions  of  the  code  as  to  proceedings  upon  re- 
ferences. A  sufficient  notice  to  guard  against  surprise,  is  ecm- 
taiued  in  the  provision  requiring  two  days  notice  to  be  given  of 
the  application  to  the  clerk  to  adjust  the  amount  of  costs.  (Code, 
{  266.)  The  notice  to  cut  off  an  appeal,  is  given  after  the  deci- 
sion or  judgment.    (§  223.) 

2.  It  is  strenuously  contended,  that  the  judgment  is  irregular, 
because  it  was  entered  without  the  direction  of  a  single  judge. 
The  defendant  relies  on  section  233,  which  requires  all  judg- 
ments on  issues,  ^^  to  be  entered  in  the  first  instance  upon  the  di- 
rection of  a  single  judge."  (The  court  examined  the  point  at 
large,  and  held,  that  no  direction  of  a  judge  was  necessary,  and 
that  the  clerk  must  enter  judgment  at  once  upon  filing  the  report 
The^amended  code,  (1S49,)  having  made  express  provision  for 
the  case,  the  reasons  assigned  are  omitted.) 

Third.  The  regularity  of  the  execution  is  next  attacked; 
and  I.  Because  the  judgment  roll  was  wrong  in  omitting  tbede- 
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fendant's  answer,  and  thus  there  was  no  legal  judgment  roll  to 
sustain  the  docket,  on  which  the  execution  issued. 

As  to  this,  the  duty  of  the  prevailing  party  ends,  when  he  has 
filed  the  decision  of  the  court  and  adjusted  the  costs.  It  is  the 
clerk's  duty  to  enter  the  judgment,  and  make  up  the  judgment 
roll.  (Code  i  234  to  236.)  The  party  has  no  control  of  the 
proceedings,  nor  any  thing  to  do  with  it,  beyond  seeing  to  it  that 
all  the  papers  he  is  bound  to  furnish,  are  on  file.  We  therefore 
think,  that  when  on  the  entry  of  the  judgment  and  the  request 
of  the  party  to  docket  it,  the  clerk  furnishes  to  him  a  transcript 
of  the  docket,  it  is  not  his  province  to  ascertain  whether  the 
clerk  has  performed  his  own  duty  in  attaching  together  the  pro- 
per  papers,  and  filing  the  judgment  roll.  Whether  a  total  omis- 
sion of  the  clerk  in  that  behalf,  would  impair  the  docket  and 
execution  ;  or  whether  we  would  order  it  filed  by  relation,  so  as 
to  protect  both  ;  we  need  not  now  determine.  Here  there  was  a 
judgment  roll  filed.  It  may  have  been  irregular,  for  want  of  the 
answer.  If  it  were,  it  was  not  the  plain  tifi^s  fault;  the  roll  was 
not  a  nullity ;  and  we  would  sustain  it,  by  directing  the  original 
answer  or  a  copy  to  be  attached,  as  of  the  date  when  the  roll 
was  filed.  A  copy  was  in  fact  attached,  before  the  motion  was 
brought  on,  and  we  hold  that  the  roll  is  sufficient  as  it  stands. 
(See  Clute  v.  Clute,  4  Denio,  241.) 

2.  It  is  said  the  judgment  roll  must  contain  the  case  showing 
the  proceedings  before  the  referees,  and  that  the  defendant  was 
entitled  to  ten  days  notice  of  the  entry  of  the  judgment,  before 
the  roll  could  be  regularly  filed.  This  we  think  is  an  entire 
mistake,  as  to  the  judgment  entered  on  the  referees  report.  In 
the  judgment  roll  made  up  after  the  decision  of  the  entire  court 
on  an  appeal,  the  case  should  be  inserted,  unquestionably.  The 
223d  section  of  the  code,  which  provides  for  making  a  case,  does 
not  require  it  to  be  prepared  sooner  than  within  ten  days  after 
notice  of  the  entry  of  the  judgment,  and  it  is  the  duty  of  the  clerk  to 
make  up  the  roll  immediately  after  entering  the  judgment.  Of 
course,  a  judgment  so  entered  and  enrolled,  could  not  contain  the 
case  ;  and  there  is  nothing  in  the  code  requiring  the  prevailing 
party  to  wait  any  length  of  time,  before  filing  the  decision  and 
entering  judgment,  whether  it  be  of  one  judge  or  of  referees.   The 
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only  restraint,  i3  the  two  days  notice  of  adjusting  the  costs.  The 
220th  section,  cited  by  the  defendant,  relates  to  questions  reserved 
for  consideration  before  the  judge  who  tries  the  cause ;  not  to 
eases  made  (or  review  in  the  first  instance  before  the  entire  court, 
at  the  general  term. 

The  pLaintifPs  proeeedings  have  been  regular,  and  the  motion 
must  be  denied. 


Nov.  24/A,  1849. — ^The  case  was  presented  to  the  court  again, 
oa  a  motion  to  dismiss  the  appeal  taken  by  the  defendant  from 
the  judgment  entered  on  the  referees  report.  Notice  of  the  entry 
of  the  judgment  was  given  to  the  defendant's  attorney  on  the 
24th  of  February  1849  ;  and  notice  of  the  appeal  was  not  served 
imtil  the  8th  day  of  May.  The  delay  was  owing  to  the  pen- 
dency of  the  foregoing  motion  to  set  aside  the  judgment,  which 
was  not  decided  at  chambers  till  March  24th.  The  defendant 
appealed  from  the  decision,  and  it  was  affirmed  by  the  general 
term  on  the  28th  of  April.  The  defendant  served  his  proposed 
case  on  the  26th  of  April,  and  it  was  settled  on  the  4th  of  June. 

By  the  Court.  Oakley,  Ch.  J. — ^The  code  of  1848  requires 
appeals  to  be  made  in  ten  days  after  written  notice  of  the  entry 
of  the  judgment  (§  280 ;)  and  if  this  appeal  can  be  sustained,  it 
must  be  on  the  ground,  either  that  the  motion  to  set  aside  the 
judgment,  enlarged  the  time  for  appealing,  or  that  this  court  may 
enlarge  it.  We  have  considered  the  matter,  and  conclude  that 
neither  ground  is  tenable.  Where  the  time  for  appealing  or  the 
like,  was  regulated  by  a  rule  of  court,  in  the  former  practice,  it 
was  in  the  power  of  the  court  at  all  times  to  relieve  parties  in 
default,  so  that  there  should  be  no  failure  of  justice.  But  where 
the  law  directs  anything  to  be  done  within  a  specified  period, 
the  court  cannot  interfere  to  extend  it. 

The  provision  in  the  code  of  1848,  was  very  stringent  and 
very  plain ;  and  that  part  of  the  code  which  gave  to  a  judge 
power  to  enlarge  the  time  in  certain  cases,  expressly  excepted 
the  time  within  which  an  appeal  was  to  be  taken,  (i  366.)  The 
only  mode  in  which  we  can  extend  the  time  for  appealing,  is  by 
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an  order  suspending  the  entry  of  the  judgment  on  good  cause 
shown. 

The  defendant  supposed  the  judgment  could  not  be  entered, 
until  the  case  was  made  and  settled.  This  is  an  error,  there 
being  no  stay  of  proceedings.  We  think  moreover,  the  case 
when  settled  may,  by  an  order,  be  annexed  to  the  judgment  roll 
at  any  time ;  as  was  frequently  done  with  bills  of  exceptions 
under  our  former  practice. 

The  motion  to  set  aside  the  judgment  did  not  affect  the  time 
for  appealing.  The  party  took  the  hazard  of  losing  that  reme- 
dy, in  the  event  of  failing  iu  his  motion.  We  regret  very  much 
the  position  in  which  this  defendant  is  placed,  but  the  appeal  is 
too  late,  and  it  is  not  in  our  power  to  relieve  him. 

Appeal  dismissed. 


Webb  v,  Clark. 

Where  the  affidavit  yerifyinff  the  oomplaint  is  defective,  the  remedy  of  the  party 
.  is  by  a  motion  to  set  it  aside,  and  not  by  demurrer. 
June,  1849. 

Demurrer  to  a  complaint,  for  the  reason  that  it  was  verified 
by  a  book-keeper,  and  no  cause  stated  why  it  was  not  verified 
by  the  plaintiff. 

G.  Clarkj  for  the  defendant. 

O*  W.  Morell,  for  the  plaintiff. 

By  the  Court.  Sandford,  J. — The  defendant  has  mis- 
taken his  remedy.  He  should  have  moved  to  set  aside  the 
complaint  for  irregularity.  The  verification  forms  no  part  of 
the  pleading  which  can  be  considered  on  a  demurrer. 

Demurrer  overruled. 
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Laimbeer  V.  Allen  and  Whittlesey. 

The  party  Terifying  a  pleadiug  aoder  the  code,  mnat  eubociibe  bk  name  to  loch 

pleading  or  to  the  affidavit  appended. 
An  anewer,  regnlar  in  all  reapects  except  in  the  ominion  of  the  sgnatnre  of  the 

party  to  ita  Terification,  ehoiild  not  be  diaregarded,  until  notice  k  given  of  the 

defect  and  an  opportunity  aflbrded  to  correct  it. 
June  18,  1849. 

Motion  to  set  aside  a  default  and  judgment.  The  defendant 
in  time,  served  an  answer,  signed  by  their  attorneys,  and  certi- 
fied by  a  commissioner  to  have  been  verified  before  him  by  both 
defendants.  Neither  of  tnem,  however,  appeared  to  have  signed 
the  answer  or  the  affidavit  which  the  commissioner  certified. 
The  plaintiff's  attorney,  treating  the  answer  as  a  nullity,  and 
without  communicating  with  the  attorneys  for  the  defendants, 
entered  a  default  and  perfected  judgment  against  the  latter. 

T.  a  T.  Buckley,  for  the  motion,  cited  3  J.  R.  540 ;  25  Wen. 
699 ;  3  Hill,  476. 

/.  /.  Raddiffe,  for  the  plaintiff,  cited  Amended  Code,  §  157 ; 
1  Barb.  Ch.  Pr.  155,  603,  604;  I  Code  Reporter,  63,  114;  2 
Moulton's  Ch.  Pr.  27  to  29. 

By  the  Court.  Sandford,  J. — ^The  answer  was  unques- 
tionably defective,  in  the  omission  of  the  signatures  of  the  par- 
ties verifying  it.  The  practice  has  long  been  settled  and  uni- 
form, that  an  affidavit  should  be  signed  by  the  deponent  A 
deposition,  taken  down  by  the  officer,  stands  upon  a  different 
ground.  {Clark  v.  Sawyer,  3  Sand.  Ch.  R.  362, 414.)  But  the 
plaintiff's  attorney,  instead  of  entering  a  default,  should  have 
notified  the  opposing  attorneys  of  the  defect,  and  if  they  did  not 
promptly  obviate  it,  he  might  then  have  treated  it  as  a  nullity, 
and  proceeded  to  enter  his  judgment.  We  find  this  practice 
was  established  several  years  since,  in  the  supreme  court,  and 
it  is  so  fair  and  reasonable  that  we  adopt  it  without  hesita- 
tion. 

Motion  granted. 
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PoiLLON  V.  Houghton  and  others. 

Ob  an  order,  (in  equity,)  overroliDg  a  damnrrer  wilh  eoatot  tba  preralliDg  party, 
oiay  under  the  act  of  1847,  tax  hie  ooeta  and  collect  the  aame  by  a  precept  in 
the  natore  of  an  execation  agaiaat  perwnal  property. 

It  m  not  neceasary  to  enrol  ench  an  order.    The  taxed  coeta,  mnet  however  be 
filed,  before  each  an  execution  can  be  lamed. 
June  81, 1849. 

Motion  to  set  aside  a  precept  in  the  nature  of  a  fieri  facias 
against  goods.  On  the  19th  of  May,  1849,  the  general  temi  of 
this  court,  made  an  order  overruling  the  defendants  demurrer 
to  the  bill  in  equity  of  the  plaintiff,  (filed  in  the  suprpme  court, 
and  transferred  to  this  court  under  the  act  of  April,  1849,)  with 
costs,  and  permitting  the  defendants  to  answer  in  twenty  days, 
on  payment  of  costs.  The  time  to  answer  was  afterwards  ex- 
tended.  On  the  6th  of  June,  the  plaintiff  taxed  his  costs  of  the 
demurrer  at  $56  73 ;  but  he  never  filed  his  taxed  bill  of  costs. 
On  the  11th  of  June,  he  issued  to  the  sheriff  of  New  York,  a 
precept  under  the  seal  of  the  court,  commanding  him  to  levy 
those  costs  of  the  goods  and  chattels  of  the  defendants.  The 
sheriff  levied  on  personal  property  by  virtue  of  the  precept. 
There  was  no  order  of  the  court  directing  or  allowing  a  precept 
to  issue,  and  no  notice  of  applying  for  it,  was  given  to  the  de- 
fendants. 

F.  Sayre^  for  the  defendants. 

P.  Y.  Cutler,  for  the  plaintiff. 

Bt  the  Court.  S  andford,  J. — ^The  provisions  of  the  code 
of  procedure,  cited  by  the  plaintiff,  have  no  application,  as  they 
do  not  affect  suits  pending  prior  to  the  code. 

The  order  overruling  the  demurrer,  is  an  absolute  order  upon 
the  defendants  to  pay  the  costs  thereby  occasioned.  Under  the 
former  practice,  the  plaintiff  would  have  enforced  payment  by 
process  of  contempt ;  but  this  was  abolished  by  a  statute  on  the 
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24th  of  November,  1847,  which  provides  that  such  costs  may  be 
collected  by  process  in  the  nature  of  an  execution  against  per- 
sonal property,  founded  on  the  order  of  the  court  directing  their 
payment  (Laws  of  1847,  ch.  390,  page  491.)  The  precept  in 
this  case  is  such  a  process,  and  is  thus  warranted  hy  the  act 
cited. 

The  provision  of  the  statute  requiring  an  enrolment  before 
execution,  (2  R.  S.  183,  §  104,)  and  the  consequent  rule  of  the 
supreme  court  inequity,  (Rule  77,)  which  is  also  the  rule  of  this 
court ;  reltae  to  final  decrees  alone.  The  order  in  question  is 
purely  interlocutory,  so  that  no  enrolment  was  necessary. 

It  is  claimed  that  the  119th  rule  of  the  supreme  court  in  equity, 
gave  the  defendants  twenty  days  after  the  filing  and  service  of 
a  taxed  bill,  in  which  to  pay  these  costs.  That  rule  was  fiamed 
in  reference  to  the  existing  practice  of  imprisoning  for  contempt, 
in  not  paying  such  costs ;  the  penalty  being  a  commitment  by 
an  ex  parte  order,  if  the  costs  were  not  paid  within  the  twenty 
days  limited.  We  apprehend  that  with  the  abolition  of  the 
commitment,  the  reason  of  the  rule  ceases,  and  it  should  not  be 
applied  to  the  substituted  remedy.  We  think  the  costs  when 
taxed,  under  the  present  law,  constituted  a  judgmenti  which  is 
due  and  payable  like  any  other  judgment  in  a  court  of  lecoid. 
Waiving  that  point,  there  is  another  objection  which  is  moie 
difficult  to  be  overcome.  The  plaintiff  has  not  filed  his  taxed 
bill  of  costs ;  and  the  88th  rule  of  the  supreme  court  in  equity, 
is  imperative  that  the  taxed  costs  shall  be  filed,  before  the  party 
shall  be  entitled  to  issue  an  execution  or  other  process  for  their 
collection.  This  omission  makes  the  precept  in  question  irre- 
gular, and  it  must  be  stt  aside,  on  the  defendants  stipulating  to 
bring  no  action.  On  such  stipulation  being  giveUi  the 
mtist  pay  ten  dollars  costs  of  the  motion. 
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Meg  rath  ▼.  Van  Wyck— Baf  ley  t.  Smith. 


Megrath  and  Hasbrouck  v.  Tan  Wtck. 

A  daftndant  eaonot  treat  aa  amanded  oomplaint  aa  a  naw  aait>  althoagh  it  wholly 
cbanga  tha  natara  of  tha  action.    His  remady,  if  any,  io  by  a  motion  to  oat  it 


Jnaa  30, 1849.^ 

The  suit  was  eommenced  on  the  26th  of  May,  by  a  summons 
and  complaint,  in  the  nature  of  a  replevin  for  goods  taken.  On 
the  1st  of  June,  the  plaintiff  served  an  amended  complaint,  in 
which  the  action  was  set  forth  as  founded  upon  a  promise  to  pay 
for  the  same  goods.  On  the  16th  of  June,  the  defendant  served 
an  answer,  entitled  "  in  the  first  action,  replevin,"  together  with 
a  notice  of  trial.  On  the  19th  of  June  he  served  another  answer, 
entitled  <'  in  the  second  action,  in  nature  of  assumpsit."  The 
plaintiff  now  moved  to  set  aside  the  answer  first  served,  or  for 
other  relief. 

Sandford,  J.,  after  advising  with  Oakley,  Oh.  J.,  and  Yan- 
derpoel,  J.,  granted  the  motion  without  costs,  with  leave  to  the 
defendant,  within  six  days  to  move  to  set  aside  the  amended 
complaint  as  irregular,  and  if  that  motion  were  granted,  then  the 
first  answer  to  stand,  and  the  second  to  be  set  aside. 


Baqley  v.  G.  and  E.  M.  Smith. 

▲  Botioa  of  Uia  entry  of  tha  jadgment,  given  to  foreelooe  an  apfpaal,  ii  a  proceadinf 
in  the  eanae,  within  tlie  meaning  of  an  order  itayiog  proceeding!  on  the  jodgment ; 
and  w&!  be  eet  aside  aa  irragnlar. 
Jnna  20, 1849. 

After  a  trial  in  this  cause  and  a  verdict  for  the  plaintiff,  the  de- 
fendants on  the  26th  of  April  last,  obtained  and  served  a  judge's 
order  staying  the  proceedings,  and  granting  them  thirty  days  in 
which  to  prepare  a  ease  or  bill  of  exceptions.    On  the  14th  of 
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May,  the  order  was  modified  by  the  judge,  so  as  to  allow  the 
plaintiff  to  perfect  his  judgment,  "and  all  other  proceedings  on 
the  judgment  to  be  stayed."  On  the  18th  of  May,  the  plaintiff 
served  on  the  defendants'  attorney,  a  notice  of  the  entry  of  the 
judgment.  On  the  23d  of  June,  the  defendants  filed  and  senred 
a  notice  of  appeal,  and  gave  the  requisite  security. 

The  plaintiff  now  moves  to  dismiss  the  appeal ;  and  the  de- 
fendant moved  for  an  enlargement  of  the  time,  or  an  amendment 
of  the  notice,  or  that  the  orders  to  stay,  &c.  bo  deemed  notices  of 
appeal,  or  for  relief  in  some  other  mode,  if  irregular. 

D.  P.  Hall,  F.  B.  Cutting,  and  D.  Lord,  for  the  defoidants. 

/.  Sloss&n,  and  E.  Sandford,  for  the  plaintiff. 

Sandpord,  J.,  after  advising  with  Oakley,  Ch.  J.,  and  Yan- 
derpoel,  J.,  held  the  appeal  to  have  been  made  in  time.  The 
notice  of  the  entry  of  the  judgment  was  a  proceeding  in  the 
cause,  which  was  prohibited  by  the  stay  of  proceedings,  and  was 
set  aside  as  irregular,  on  the  defendants  stipulating  to  give  to 
the  plaintiff  ten  days  in  which  to  except  to  the  defendants  sure- 
ties on  the  appeal.  Leave  given  to  the  plaintiff  to  serve  a  new 
notice  of  the  entry  of  the  judgment,  and  his  motion  to  dianua 
the  appeal  denied.    No  costs  to  either  party. 


The  People,  Ez  rel.  Rvmset,  v.  Woods  and  otbera. 

Where  after  a  default,  the  plaiotiff  amends  hb  complaint,  (not  in  mere 
form,)  he  moat  senre  the  same  on  the  defendant    A  judgment  eoteied 
without  such  service,  is  irregular. 
June,  1849. 

Motion  by  Woods  to  set  aside  the  judgment  entered  agaiml 
him  in  this  suit,  as  irregular.  The  plaintiff  senred  a  soramcNn 
and  complaint  on  three  defendants.  Woods  suffered  the  matMr 
to  go  by  default    The  other  two  defendants  demwred  to  Ibi 


0ASB8  <3¥  PmACnOB,  ftc  OB 

Smilh  T.  NorvaL 

complaint.  Some  months  afterwards,  the  plaintiffs  amended 
their  complaint,  in  a  substantial  matter,  and  not  in  mere  form. 
No  copy  was  served  on  Woods,  or  notice  given  to  him.  Sub- 
sequently the  plaintiffs  proceeded  to  assess  their  damages  against 
Woods  and  the  others,  and  perfected  judgment. 

X  Coakj  for  Woods. 

C  C.  Eganj  for  the  plaintiffs. 

Sakdfobd,  J.,  after  advising  with  Oakley,  Ch.  J.,  and  Van- 
derpoel,  J.,  said,  the  judgment  is  irregular  and  must  be  set  aside. 
The  practice  contended  for  on  behalf  of  the  plaintiff,  would  be 
very  unjust  It  by  no  means  follows,  that  because  Woods  did 
not  defend  the  original  complaint,  that  he  was  not  desirous  to 
answer  to  the  complaint  as  amended.  He  should  have  been 
served  with  notice  of  the  amendment  so  as  to  give  him  an  op- 
portunity  to  answer,  if  he  were  so  advised. 

Rule  accordingly. 


Smith  and  another  v.  Nobval. 

A  bond  M  feoiurity  for  cotts,  conditioned  that  tho  plnintiffi  ahall  pay  to  tho  dofM* 
danta  the  ooala  whioh  he  might  raoover  in  the  anit,  ia  a  aoffioiant  oampliaaoa  with 
the  atatate  which  reqniraa  a  bond  conditioned  to  pay,  on  demand,  all  ooota  that 
fliay  be  awarded  to  the  defendant  in  aaeh  anit 
July,  1849. 

Appeal  from  an  order  at  chambers,  denying  a  motion  made 
by  the  defendant  to  take  from  the  files  as  irregular,  a  bond  given 
as  security  for  costs  under  an  order  of  the  court  for  that  purpose. 
The  plaintiffs  were  non-resident  The  condition  of  the  bond 
filed  was,  that  if  the  plaintiffs  should  pay  to  the  defendant  the 
costs  which  he  might  recover  in  the  suit,  the  bond  should  be 
void. 


^ 
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Gli«ii  T.  Eqaitable  InsormiiM  Company. 


C  S*  Roe^  for  the  defendant 
A.  ChUdf  for  the  plaintiffs. 

Bt  the  Court.  Oakley,  Ch.  J. — ^The  statute 
that  security  for. costs  shall  be  given  in  the  form  of  a  bond  in  the 
penalty  of  at  least  $260,  &c.,  <<  conditioned  to  pay,  on  demand, 
all  costs  that  may  be  awarded  to  the  defendant  in  such  suit" 
(2  R.  S.  620,  §  4)  This  bond,  it  is  true,  does  not  pursue  the 
language  of  the  statute,  but  so  far  as  it  differs,  it  is  more  favora- 
ble to  the  defendant  than  the  form  prescribed.  The  obligors  will 
be  liable  immediately,  if  the  defendant's  costs  are  not  paid  as 
soon  as  he  obtains  a  judgment  The  spirit  of  the  statute  is  fully 
carried  out  by  this  condition,  and  we  think  it  a  sufficient  com- 
pliance. 

Order  affimied. 


Elson  v.  The  New  York  EauiTABLE  Iksurance  Co. 

WbMe  the  difradmat  appetn  in  the  eause,  thengh  he  omit   to  uwwer,  he  ii  evti- 
tied  to  notice  of  the  adja>tiiient  of  the  coets ;  and  a  jadgment  entend  witfaent 
each  notice,  ie  inegnlar. 
Aag.  let,  1849. 

Motion  to  set  aside  a  judgment  entered  by  default.  The  de- 
fendant served  notice  of  his  appearance,  with  an  order  extend- 
ing the  time  to  answer.  The  latter  being  irregularly  served, 
was  disregarded,  and  the  plaintiff  immediately  entered  judg- 
ment, without  giving  any  notice  of  the  adjustment  of  ths  costs. 

DuER,  J.  (The  Chief  Justice  concurring.)  Notice  of  the  ad- 
justment of  the  costs  must  be  served  in  all  cases  where  the 
defendant  has  given  notice  of  his  appearance  in  the  action. 
(Amended  Code,  §  311,  414.)  The  statute  requires  this,  and  the 
court  cannot  dispense  with  it  The  former  mode  of  taxing  costs 
notice,  and  then  giving  notice  of  le-taxing,  is  no  longer 
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possible,  for  the  judgment  itself  is  irregular,  if  notice  be  omitt^ 
nfter  the  defendant  appears  in  the  action.  The  judgment  must 
be  vacated. 


BouTEL  V.  Owens. 

A  confeision  of  judgment,  witliotit  tction,  is  not  antboriied  by  the  codOf  on  a  do* 
mood  for  a  trespaw  upon  real  and  pexaonal  property. 

A  confeoiion  of  judgment,  ont  of  ooart,  by  a  defendant  in  enitody,  on  an  arrest  at 
tbo  eait  of  the  plaintifffor  the  eanso  of  action  confoMod,  made  without  the  oonn- 
•el,  advice  or  presence  of  some  attorney  named  by  the  defendant,  and  attending 
at  his  request,  to  inform  him  of  the  nature  and  effect  of  the  confession  be/ore  ho 
signed  it ;  is  ?oid,  and  the  confession  and  judgment  will  bo  set  aside  on  motion. 
Aug.  31, 1849. 

.  This  was  an  order  to  show  cause  why  the  judgment  entered 
by  confession  in  this  action  and  all  subsequent  proceedingS| 
should  not  be  set  aside. 

It  appeared  from  the  affidavits,  that  the  plaintiff  keeps  a  segar 
store  in  Carmine-street,  and  has  a  sign  in  front,  a  wooden  fig- 
ure of  a  woman  as  large  as  life,  holding  segars ;  and  that  the 
defendant,  who  kept  a  grocery  store  directly  opposite,  on  the 
10th  instant,  when  extremely  excited  by  liquor,  attacked  the 
wooden  figure,  and  mutilated  it  by  breaking  the  arms  and  head ; 
and  that,  at  two  o^clock  on  the  following  morning,  while  still  un- 
der the  influence  of  liquor,  he  attacked  the  store  of  the  plaintiff, 
breaking  a  panel,  and  otherwise  injuring  the  outer  door.  Ow* 
ens  was  immediately  arrested  for  these  outrages,  and  taken  to 
the  station  house  of  the  police  in  the  vicinity,  when  the  plain- 
tiff agreed  to  settle  the  matter  for  fifty  dollars,  and  a  note  was 
drawn  and  signed  by  the  defendant  for  that  amount,  payable  in 
six  months.  The  police  justice,  however,  before  whom  the  de- 
fendant was  brought,  required  the  plaintiff  to  give  up  the  note 
to  him,  and  then  immediately  destroyed  it,  sajring  that  the  de- 
fendant was  not  in  a  fit  condition  to  do  business.  The  plaintiff 
then  commenced  a  civil  action  against  the  defendant  in  the  court 


•M  CASES  IN  THE  SUPERIOR  COURT. 

BoutolT.  Owrat. 

of  common  pleas,  and  obtained  an  order  from  Judge  Ulshoeffsri 
to  arrest  and  hold  him  to  bail  in  the  sum  of  $600.  Under  this 
order  the  defendant  was  arrested  and  taken  to  the  office  of  the 
plaintiff's  attorney,  and  while  in  the  custody  of  the  sheriff,  on 
the  same  morning,  gave  a  confession  of  judgment  in  this  court, 
for  one  hundred  and  seventy-five  dollars,  in  the  manner  pre- 
scribed in  sections  382  and  383  of  the  code,  authorizing  confes- 
sions of  judgment  without  action.  The  confession  was  as  fol- 
lows, after  the  title  of  the  cause : — 

**  Judgment  is  hereby  confessed  by  me,  Ferris  Owens,  in  favor 
of  the  above  named  Antoine  Boutel,  for  the  sum  of  one  hun- 
dred and  seventy-five  dollars,  which  judgment  is  based  upon 
the  following  facts :  On  the  the  lOth  day  of  August,  1849, 1  com- 
mitted trespasses  upon  his  store  and  personal  property  therein, 
to  the  amount  of  two  hundred  dollars,  which  damage  is  liqui* 
dated  by  the  said  Boutel  and  myself  at  one  hundred  and  seven- 
ty-five dollars,  that  being  the  sum  above  stated,  and  for  which 
I  hereby  confess  judgment  in  the  above  entitled  action  or  cause. 

<«  Dated  Aug.  20,  1849. 

Ferris  Owens." 

Appended  to  which  was  Owens  affidavit  of  the  truth  of  flie 
statement. 

The  defendant  now  states  in  his  affidavit,  that  he  was  at  the 
time  when  he  agreed  to  give  this  confession,  very  much  alarmed 
and  excited,  that  be  had  no  legal  adviser  to  apply  to  or  with 
whom  he  could  communicate,  and  was  ignorant  of  the  legal  ef- 
fect of  the  paper,  and  supposed  that  he  would  by  signing  it,  ob- 
tain a  discharge  from  the  arrest.  The  affidavits  on  the  other 
tide  did  not  deny  these  allegations.  The  attorney  for  the  plain- 
tiff stated  that  he  told  the  defendant  he  had  better  consult  some 
counsel  before  executing  the  paper,  and  that  Owens  left  the 
sheriff's  office,  and  shortly  after  came  into  the  chambers  of  the 
supreme  court  with  a  man  who  he  said  was  his  counsel,  but 
^  whose  name,  place  of  business,  and  office,  are  unknown  to  the 
deponent ;  and  they  both  read  the  statement  or  confessioii  td- 
fsthar,  and  pnmonnced  it  comet''    And  the  sheriff's  assislaDty 
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in  his  deposition,  says  that  a  person  with  the  defendant  read  the 
papers,  but  it  was  not  alleged  that  this  person  was  the  counsel 
of  the  defendant,  or  that  he  was  a  counsel  or  attorney  of  the 
court. 

It  was  contended  by  the  counsel  for  the  defendant,  that  the 
judgment  was  void,  and  ought  to  be  set  aside  unconditionally, 
as  it  was  confessed  while  the  defendant  was  under  arrest,  and  in 
actual  custody  of  the  sheriff,  without  the  presence  of  any  counsel 
attending  in  his  behalf;  and  at  any  rate,  that  the  court,  in  the  ex- 
ercise of  its  equitable  jurisdiction,  should  allow  the  defendant  to 
come  in  and  defend  upon  the  merits.  The  plaintiff's  counsel 
contended  that  the  plaintiff's  proceedings  were  entirely  regular 
under  the  section  of  the  code  before  referred  to,  and  that  the  old 
practice  as  to  confession  of  judgment  out  of  court,  does  not  apply 
to  those  confessions  under  the  code. 

H.  Huntj  for  the  defendant. 

C.  Shaeffer,  for  the  plaintiff. 

Mason,  J.— It  has  long  been  a  rule  of  the  English  courts,  that 
no  warrant  of  attorney  executed  by  any  person  in  custody  of 
any  sheriff  or  other  officer,  for  the  confessing  of  any  judgment, 
shall  be  valid  or  of  any  force,  unless  there  be  present  some  at- 
torney on  the  behalf  of  such  person  in  custody,  to  be  named  by 
him,  and  attending  at  his  request  to  inform  him  of  the  nature 
and  efiect  of  such  warrant  of  attorney  before  the  same  is  execu- 
ted ;  and  the  attorney  is  required  to  subscribe  his  name  to  the 
due  execution  thereof.  This  rule  was  adopted  in  this  form  in 
the  fourth  year  of  George  IL,  and  it  appears  to  have  been  an 
amendment  of,  or  engrafted  on,  a  prior  rule,  adopted  in  the  time 
of  Charles  II.  It  has  been  constantly  adhered  to  in  England, 
from  that  time  to  the  present.  In  the  case  of  Huison  v.  Hutson^ 
7  T.  R.  7,  the  court  held  that  a  defendant,  under  the  pressure 
of  an  arrest,  ought  to  be  considered  incapable  of  waiving  the 
benefit  of  the  rule,  and  that  in  all  cases  he  should  be  protected 
by  the  advice  of  an  attorney  expressly  attending  for  him ;  and 
in  the  case  of  Walker  v.  Gardner  and  others^  decided  in  1832» 

Vol.  II.  ''  83 
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(4  B.  &  Ad.  371 J  the  court  of  kings  bench  set  aside  a  judgment 
and  ordered  the  warrant  of  attorney  to  be  cancelled,  because  the 
attorney  who  attended  on  behalf  of  the  defendant,  and  witness- 
ed the  execution  of  his  papers,  was  not  his  attorney,  but  an  at- 
torney named  and  procured  by  the  plaintiifr 

This  rule  was  never  adopted  in  terms  by  the  supreme  court 
of  this  state,  but  the  practice  of  the  court  appears  to  have  al- 
ways been  in  accordance  with  it.  This  is  shown  by  the  case  of 
The  Manhattan  Co.  v.  Brower^  I  Gaines,  611,  decided  in  1804,  and 
the  case  of  Evans  v.  Bayley^  2  Wend.  243,  decided  in  1829. 
In  the  recent  case  of  Wilder  v.  Baumstauckj  3  Howard  Spec.  T. 
R.  81,  Mr.  Justice  Welles  applied  the  rule  to  a  case  where  a  de* 
fendant  confessed  a  judgment  while  in  custody  on  criminal  pro- 
cess, and  set  aside  the  judgment  because  he  had  no  attorney  at- 
tending on  his  behalf. 

If  this  judgment,  then,  had  been  confessed  under  the  old  sys- 
tem, it  would  unquestionably  have  been  the  duty  of  the  court  to 
set  it  aside.  And  1  do  not  see  that  the  adoption  of  the  code 
makes  any  difference.  The  code,  indeed,  is  silent  on  the  sub- 
ject, but  the  code  does  not  provide,  or  purport  to  provide,  for 
every  case.  There  was  no  statute  or  rule  of  court  on  this  sub- 
ject, under  the  old  practice,  yet  the  propriety  of  thus  protecting 
a  defendant  agai^ist  oppression  while  under  arrest,  was  so  mani- 
fest, that  the  court  always  acted  on  the  principle  of  the  English 
rule.  A  change  in  ihe/orm  of  proceeding,  has  not  wrought  any 
change  in  the  principle.  The  reason  of  the  rule  still  remains 
the  same.  Defendants  under  arrest,  need  the  same  advice,  as- 
sistance and  protection,  whether  the  papers  are  drawn  up  ac- 
cording to  the  forms  formerly  in  use,  or  according  to  the  code. 

The  counsel  for  the  plaintiff,  contends  that  the  code  has 
provided  for  this  case,  and  that  he  has  strictly  complied  with 
its  requirements.  An  examination,  however,  of  the  section 
relied  on,  conclusively  shows  that  those  sections  have  no  ap- 
plication to  a  case  like  the  present 

The  chapter  in  which  these  sections  are  found,  is  entitled 
*<  confession  of  judgment  without  action."  Now,  in  this  case 
there  was  not  only  an  action  in  the  court  of  common  pleas,  but 
the  defendant  was  in  custody  by  tirtue  of  an  anest  made  in  the 
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action,  and  the  confession  was  for  the  same  cause  for  which  that 
action  was  brought. 

Section  382,  which  is  the  first  section  of  this  chapter,  defines 
the  cases  in  which  such  a  judgment  without  action  may  be  en- 
tered, viz.,  either  for  money  due  or  to  become  due,  or  to  secure 
any  person  against  contingent  liability  on  behalf  of  the  de- 
fendant, or  both  ;  that  is,  a  party  may  confess  a  judgment  with- 
out action,  in  favor  of  his  creditor,  whether  the  debt  has  become 
due  and  payable  or  not,  and  also  by  way  of  security  to  a  person 
who  has  become  surety  for  him,  although  the  liability  of  the 
surety  may  not  have  become  fixed,  as,  for  instance,  an  accom- 
modation indorser  before  the  note  has  fallen  due.  These  are 
the  only  cases  for  which  this  chapter  provides.  The  next  sec- 
tion points  out  the  manner  in  which  the  confession  in  such  cases 
must  be  made.  Now  here  there  was  no  debt  and  no  suretyship, 
but  a  trespass.  The  liability  was  not  contingent  but  absolute, 
and  it  was  a  liability  not  of  the  plaintiff  to  third  persons  on  be- 
half of  the  defendant,  but  of  the  defendant  to  the  plaintiff,  for 
damages  occasioned  by  the  trespass. 

The  confession  of  judgment,  then,  in  this  case,  was  wholly 
unauthorized  by  this  chapter  in  the  code. 

It  is  not  necessary  to  decide  in  the  present  motion,  whether, 
since  the  code,  a  judgment  may  be  confessed  out  of  court,  in 
a  case  like  the  present.  It  is  sufficient  to  say  that  this  judgment 
cannot  be  sustained,  as  one  authorized  by  any  express  provision 
of  the  code.  And  if  a  judgment  by  confession  out  of  court  can 
be  given  in  such  a  case,  independent  of  the  code,  the  judgment  in 
this  case  is  void  by  reason  of  its  having  been  confessed  by  the 
defendant  while  in  custody  of  the  sheriff,  under  an  order  for  ar- 
rest at  the  suit  of  the  plaintiff  in  this  action,  without  the  pre- 
sence and  counsel,  and  advice  of  some  attorney  named  by  him, 
and  attending  at  his  request,  to  inform  him  of  the  nature  and 
effect  of  the  confession,  before  he  executed  and  signed  it. 

This  view  of  the  case  renders  it  unnecessary  to  discuss  the 
other  point  raised  on  the  argument. 

Judgment  and  execution  set  aside,  whth  ten  dollars  costs. 
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Fi9HBR  and  others  v.  Curtis. 

Perry  r.  Montoombrt. 

Cole  v.  Kerr. 

Jk»  altodraiMit  •gaiait  pfopeity,  nnder  Metkm  S97  of  the  in— ded  eod«,  etmsl 
bo  iHtted  in  this  eonrt,  esoept  in  Uiom  neliont  in  wbioh  tlio  oonrt  hnt  jnriiiiqiMnt 
t.  f .  by  tho  rMidenod  of  the  defondonu ;  or  h«s  aoqairod  il*  by  tbo  necfieo  of 
proeoM  on  them. 

An  nttochmeot  a^ainit  a  Don-roBtdent,  isfaed  before,  bat  lorTed  at  the  oMne  tint 
with  the  enmnionB,  is  iiregalar  and  will  be  eet  aside. 
Ang.  97 ;  Sept. ;  Not.  17 ;  1849. 

In  the  first  suit  aboye,  an  application  for  an  attachment  was 
made  to  Mason,  J.,  at  chambers,  under  the  fourth  chapter  of  title 
seventh  of  the  amended  code.  (§  227.)  The  defendant  was 
not  a  resident  of  the  city  and  county  of  New  York,  and  had 
not  been  served  with  the  summons  issued  in  the  action. 

Mason,  J.,  after  examining  the  provisions  of  the  code^  and 
showing  that  this  court  had  not  by  the  code,  and  had  not  so- 
quired  by  service  of  the  summons,  jurisdiction  over  the  defend- 
ant,  proceeded  as  follows : 

The  attachment  authorized  by  section  227  to  243>  of  the 
amended  code,  is  a  new  and  important  remedy,  which  did  not 
exist  under  the  old  system.  Unlike  the  attachment  agaiost 
absent  and  absconding  debtors,  under  the  revised  statutes,  which 
was  for  thja  benefit  of  all  the  creditors,  and  as  to  which  the 
jurisdiction  of  the  justices  of  this  court  is  not  taken  away ;  this 
attachment  is  for  the  benefit  of  the  individual  creditor.  It  is 
requisite,  however,  in  order  to  its  being  issued,  in  every  case ; 
1st.  That  there  should  be  an  action  pending;  by  i  ^S7,  the 
attachment  is  authorized  only  in  an  action^  and  by  i  99,  an 
action  is  not  commenced  for  any  purpose  until  the  complaint  is 
verified :  2d.  It  must  appear  among  other  things  required  by 
i  829,  that  the  defendant  is  either  a  f&teiga  corporation,  or  not  a 
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resident  of  this  state,  or  has  departed  therefrom  with  iutent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  a  summons,  or 
keeps  himself  concealed  therein  with  the  like  intent. 

Where  a  debtor  whose  place  of  residence  is  in  this  cUyy  ab- 
sconds from  the  state,  or  conceals  himself  within  the  same,  to 
avoid  the  service  of  the  summons,  then  this  court  has  jurisdiction 
to  issue  the  attachment,  because  it  can  entertain  the  action.  So 
also  in  the  case  of  a  non-resident  debtor,  who  may  have  been 
served  with  process  in  the  city;  because  then  the  court  has 
jurisdiction  of  the  case  by  the  actual  service  of  the  summons. 
But  when  a  debtor  is  a  non-resident,  and  the  summons  cannot 
be  served  on  him,  this  court  cannot  issue  the  attachment,  because 
it  cannot  entertain  the  action. 

The  application  must  be  denied. 


In  Perry  v.  Montgomery^  Sept.  1849,  an  attachment  was 
issued  before  the  service  of  the  summons,  against  a  non-resident 
of  the  city.  It  was  served  with  the  summons,  and  a  motion 
was  made  to  set  it  aside. 

Sakdford,  J.,  after  advising  with  Oakley,  Ch.  J.,  and  Yan« 
derpoel,  J.,  held  that  the  attachment  was  irregular,  and  ordered 
it  to  be  set  aside. 


In  Cole  V.  KerTj  Nov.  17, 1849,  which  was  precisely  similar 
in  its  circumstances,  except  that  after  the  service  of  the  sum- 
mons and  attachment,  the  defendant  put  in  an  answer ; 

Oaklet,  Ch.  J.,  after  consulting  with  Yanderpoel  and  Sand- 
ford,  J.  J.,  held  that  the  attachment  was  irregular,  and  must  be 
set  aside.  He  said  this  did  not  affect  the  continuance  of  the 
suit,  nor  the  issuing  of  a  new  attachment 
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Stanton  v.  The  Delaware  Mutual  Insurance  Company. 

The  provision  of  the  amended  code  of  procedoroi  for  the  inspection  and  taking; 

copies  of  books,  papers,  Slo  ,  does  not  repeal  the  provision  of  the  revised  statutes 

relative  to  the  prodnction  of  books  and  papers. 
To  obtain  an  order  for  a  discovery  under  the  latter,  to  aid  in  preparing  an  answer » 

the  petition  must  show  the  nature  of  the  docnmeut  and  its  necessity  for  tliat 

purpose. 

Sept  27, 1849. 

T.  Sedgwick,  for  the  defendants. 

C.  B.  Moore,  for  the  plaintiff. 

By  the  Court, — This  is  a  suit  on  a  policy  of  insurance  on 
a  vessel  claiming  for  a  total  loss,  or  in  a  certain  alternative,  for 
a  partial  loss.  There  was  as  it  is  alleged,  a  technical,  but  not 
an  absolute  total  loss.  No  answer  has  been  put  in.  The  de- 
fendants present  a  petition  for  a  discovery,  to  enable  the  party 
to  answer,  which  presents  the  question,  whether  this  proceeding 

to  compel  a  discovery  under  the  revised  statutes,  is  not  repealed 
by  the  provision  on  that  subject  in  the  code  i 

We  have  looked  into  the  subject,  and  will  state  our  conclusion. 
The  practice  under  the  rules  of  the  old  supreme  court,  and  in  this 
court,  was  assimilated.  The  course  was  to  present  a  petition,  set- 
ting forth  the  nature  of  the  case  and  the  occasion  of  the  discovery, 
with  a  certificate  of  counsel,  that  the  discovery  was  necessary. 
This  court  in  carrying  into  effect  those  rules,  early  came  to  the 
determination,  that  it  would  not,  in  ordinary  circumstances,  per- 
mit an  inspection,  or  order  a  deposit  of  books  or  papei*s  ;  unless 
there  was  a  charge  of  forgery,  or  some  similar  pressing  reason 
existed  for  directing  it.  We  thought  a  contrary  practice  would 
be  liable  to  very  great  abuse.  Our  practice  was,  to  order  sworn 
copies,  which  usually  answered  all  the  objects  of  the  law,  which 
was  to  enable  the  adverse  party  to  prove  the  contents  of  his  op- 
ponent's books,  or  of  papers  in  his  possession.  In  every  such 
instance,  the  other  party  could  produce  the  original  document 
on  the  trial,  and  then  the  copy  would  not  be  used. 
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The  code  originally  provided  a  rule  for  the  inspectioD  of  papers, 
which  was  not  very  broad.  It  gave  a  right  to  take  a  copy,  which 
implied  an  inspection  of  the  original.  If  compliance  with  the  or- 
der were  refused,  the  court  might  exclude  the  paper  from  being 
given  in  evidence,  or  punish  the  party  refusing,  or  both.  The 
amended  code  extended  the  provision  to  books  and  documents, 
still  giving  the  right  to  a  personal  inspection,  and  to  take  a  copy. 
(Sect.  388.)  The  codes  differed  essentially  from  the  revised 
statutes  in  this,  that  by  the  latter,  copies  were  not  to  be  taken, 
(involving  an  inspection,)  except  under  an  order  of  the  court; 
and  the  court  in  the  discretion  it  thus  exercised,  would  not,  ex- 
cept in  very  rare  cases,  direct  it. 

Now,  does  the  provision  of  the  code  repeal  the  revised  sta- 
tutes as  furnishing  a  remedy  inconsistent  with  the  former  ?  We 
think  not.  The  two  systems  may  well  stand  together.  If  a 
party  come  by  petition  under  the  revised  statutes,  and  ask  for 
a  discovery,  he  has  a  right  to  it.  It  is  a  different  proceeding 
from  that  under  the  code.  The  court  exercises  different  powers 
in  respect  of  it,  having  a  discretion  as  to  the  manner  of  order- 
ing it,  and  there  being  provided  a  different  mode  of  enforcing 
the  discovery.  There  is  no  incongruity  between  the  two  sys- 
tems, and  they  may  stand  together. 

The  new  rules  of  the  supreme  court  show  the  court  did  not 
deem  the  code  to  have  superseded  the  old  system.  That  court 
has  made  rules  which  carry  out  the  latter,  in  respect  of  sworn 
copies  and  the  like.  The  application  before  us  comes  under  the 
old  system.  There  is  not  enough  in  the  papers,  to  show  why  or 
how  it  is  necessary  to  have  the  discovery  asked,  in  order  to 
prepare  the  answer.  This  should  be  shown,  as  well  as  the 
nature  of  the  documents. 

Application  denied.(a) 


(a)  In  the  ease  of  Moore  ▼.  PeniZt  Prendeni  of  the  Meekaniee  Banking  Amo* 
datiott,  an  orcler  had  been  made  for  the  inspection  of  certain  books  of  the  bank. 
On  an  application  founded  on  an  alleged  compliance  with  the  order  before  Mason, 
J.,  he  deliyerpd  the  fullowiug  opinion  on  the  point  above  decided.  The  decision  in 
Um  principal  caae  was  not  mentioned  on  the  argument. — See  ike  next  page. 
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Stanton  ▼.  Delaware  Matoal  Ina.  Co. 


MOOBE  V.  Pentz. 

W.  M.  Evarts,  for  the  plaintiff. 
R.  E.  Mounts  Jr^i  for  the  defendant. 

Mason,  J. — {April  8/A,  1850.) — ^The  power  of  the  court  to 
require  the  production  of  the  books,  is  undoubted.  The  statute 
(2  R.  S.  199,  §  21,)  gives  the  court  the  power  to  compel  any 
party  to  a  suit,  to  produce  and  discover  books,  &c.  The  next 
section  directs  the  court  to  prescribe,  by  general  rules,  the  cases  in 
which  such  discovery  may  be  computed,  and  the  proceedings  for 
that  purpose.  And  the  tenth  rule  of  the  supreme  court,  which 
is,  also,  by  statute,, the  rule  of  this  court,  framed  in  pursuance 
of  this  direction,  provides  that  the  order  granting  the  discovery, 
shall  specify  the  mode  in  which  the  same  is  to  be  made,  which 
may  be  either  by  requiring  the  party  to  deliver  sworn  copies  of 
the  matters  to  be  discovered,  or  by  requiring  him  to  produce  and 
deposit  the  same  with  the  clerk  of  the  county  in  which  the  trial 
is  to  be  had,  unless  otherwise  directed  by  the  court.  One  ob- 
ject in  requiring  the  deposit  to  be  made  with  the  clerk  of  the 
county  in  which  the  trial  is  to  be  had,  undoubtedly  is,  that  the 
books  maybe  within  reach,  to  be  produced  on  the  trial,  if  neces- 
sary. The  same  object  will  be  effected  in  this  case,  by  requiring 
the  defendant  to  produce  them  on  the  day  of  trial,  and  deposit 
them  with  the  clerk  of  this  court,  to  remain  with  him  during 
the  trial  of  the  cause ;  and  such  is  the  order  of  the  court,  with 
regard  to  the  books  mentioned  in  the  plaintiff's  notice. 

The  powers  of  this  court,  under  the  statute,  being  amply  suf- 
ficient to  warrant  the  order.  I  have  not  considered  the  other 
point  suggested  by  the  counsel  for  the  plaintiff,  viz.  whether  this 
court  has  now  all  the  powers  on  this  snbject  formerly  possessed 
by  the  court  of  chancery  ?  That  question  may  become  important, 
if  the  books  should  not  be  produced,, and  the  counsel  for  the 
plaintiff  should  not  deem  the  consequence  of  non-production 
given  by  the  20th  section  of  the  statute,  to  be  sufficient  to  ena- 
ble him  to  recover,  but  should  desire  to  compel  the  actual  pro- 
duction of  the  books  in  court  But  at  {Nresent  it  is  unnecessary 
to  disGttw  that  point 
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Wood  V.  Harrison. 


Wood  v.  Harrison  and  Montcrieff. 

Trial  of  an  eqaity  aait  before  a  jury  under  the  code,  where  the  defendanla  rigfata 
were  diitinct,  Ac. 
Oct.  25, 1849. 

At  nisi  jpriu^.-^The  complaint  set  forth  that  the  plaintiflf 
at  a  receiver's  sale,  on  the  2d  of  November,  1848,  became  the 
purchaser  of  the  leasehold  interest  of  one  Britton,  in  the  pre- 
mises  known  as  No.  10  Dey  street.  That  the  receiver  mak- 
ing the  sale,  was  vested  with  all  the  right  which  Britton  had 
on  the  22d  day  of  April,  1848 ;  the  same  having  been  trans- 
ferred to  such  receiver  in  a  creditor's  suit  in  equity,  commenc- 
ed on  the  day  last  mentioned,  by  J.  E.  and  C.  Andrew  against 
Britton,  upon  a  judgment  and  unsatisfied  execution.  That 
the  sale  was  made  in  pursuance  of  an  order  of  the  court)  and 
a  conveyance  executed  by  the  receiver  to  Wood. 

The  complaint  further  stated,  that  early  in  1847,  Britton  ob- 
tained  a  lease  of  No.  10  Dey  street  from  the  owners,  for  a 
term  of  ten  years  from  the  1st  of  May,  1847,  at  the  yearly  rent 
of  $700,  on  condition  that  the  defendant  Harrison  would  be- 
come his  surety  for  the  rent.  Harrison  agreed  to  be  such  sure- 
ty, if  B.  would  assign  him  the  lease  as  security.  Accordingly, 
the  lease  was  executed  to  Britton,  Harrison  executed  a  covenant 
to  the  lessors  to  pay  the  rent,  and  B.  assigned  the  lease  to  Har- 
rison, as  his  security  therefor.  That  on  the  26th  of  August, 
1848,  Harrison  leased  the  premises  to  the  defendant  Montcrieff, 
for  the  residue  of  the  term  demised  to  Britton,  and  put  M.  in 
possession.  That  M.  had  full  notice  of  Andrew's  suit  against 
Britton,  and  of  their  claim  to  B.'s  interest  in  the  lease.  That 
Brittou  took  possession  May  1st,  1847,  and  continued  in  posses- 
sion until  after  Andrew's  suit  was  commenced.  That  on  the 
18th  of  November,  1848,  the  plaintiff  offered  in  writing  to  Har- 
rison, to  substitute  good  and  sufficient  security  in  his  place  on 
Britton's  lease,  (and  stated  that  the  lessors  would  accept  the. 
same,)  if  he  would  assign  the  lease  to  the  plaintiff.  Th^t  Har« 
riflon  positively  refused  to  assign  the  leastf  trpou  any  teropt^ 
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Wood  ▼  Harrison. 

The  complaint  prayed  that  the  defendants  might  assign  to 
the  plaintiff,  the  lease  and  all  the  right  which  they  and  Britton 
had  therein,  and  give  the  plaintiff  possession  of  the  premises ; 
on  his  furnishing  to  Harrison  a  release  and  discharge  of  his 
suretyship  and  liability  for  the  rent,  and  procuring  a  responsi- 
ble person  to  become  surety  upon  the  lease  in  his  stead.  And 
for  such  other  or  such  further  relief,  as  the  nature  of  the  case 
might  require,  and  to  the  court  should  seem  meet. 

The  defendant  Harrison,  in  his  answer,  stated  that  he  refus- 
ed to  become  security  for  the  rent,  unless  he  should  have  the 
absolute  control  and  ownership  of  the  lease ;  and  that  the  lease 
having  been  executed  before  Britton  had  applied  to  him,  be 
signed  the  covenant,  and  at  the  same  time  received  from  B.  an 
-  absolute  assignment  of  the  lease.  That  Harrison  was  in  truth 
the  lessee,  and  that  Britton  never  had  any  actual  interest  in  the 
premises,  and  he  never  had  the  possession  of  the  lease.  That 
the  lessors  have  refused  and  do  refose  to  change  the  security, 
and  to  accept  any  person  in  place  of  H.  as  covenantor  for  the 
rent.  That  the  plaintiff  has  no  right,  title  or  interest  in  the 
lease.  That  the  court  has  no  power  to  compel  the  lessors  to 
substitute  another  person  as  security ;  and  certainly  not,  with- 
out making  them  parties  to  the  suit.  Nor  can  the  court  compel 
the  defendant  to  assign  the  lease  and  give  possession  to  the 
plaintiff;  because  be  has  transferred  all  his  interest  to  Mont^ 
crieff,  who  is  in  possession  and  entitled  to  the  lease. 

The  answer  of  the  defendant.  Montcrieff,  set  up  that  he  ob- 
tained his  lease  from  Harrison,  in  good  faith  and  without  any 
notice  of  the  facts  relied  upon  in  the  complaint  to  sustain  the 
plaintiff's  title.    It  also  put  in  issue  those  facts. 

On  the  trial,  before  Sandpord,  J.,  the  respective  parties  gave 
evidence  in  support  of  their  claims  as  made  by  the  pleadingSi 
and  the  plaintiff  proved  that  if  Hanison  had  assigned  the  lease 
to  him  when  requested,  h^  oould  have  sold  it  for  $600. 

After  the  cause  was  summed  up  to  the  jury,  the  judge  sab* 
xnittecl  to  Aem  in  writing,  six  questions,  as  embracing  all  the 
material  issues,  and  desired  their  answer  to  each.  The  quae- 
tioosy  with  the  answers  made  by  the  jury  i^tor  retbing  end  de- 
liberating,  ^re  ee  foltont : 


Putin  ▼.  Elliott. 


1.  WTas  Brittoa  the  principal  and  Harrisoa  the  surety,  in  the 
lease  when  it  was  executed  7    (Answer,  They  were.) 

2.  Was  the  assignment  from  Britton  to  Harrison,  intended  to 
be  absolute ;  or  was  it  made  as  security  to  Harrison,  in  respect 
of  his  covenant  to  pay  the  rent  ?    (Answer,  As  security.) 

3.  Did  the  lessors  in  the  lease,  give  their  consent  to  release 
Harrison  from  his  covenant,  and  accept  some  other  surety,  or 
will  they  now  release  him  1    (Answer,  No.) 

4.  Did  the  tenant  Montcrieff,  when  he  received  his  lease  from 
Harrison,  have  any  knowledge  or  information  that  Harrison 
was  a  surety  or  trustee  for  Britton  1    (Answer,  No.) 

6.  Did  MontcrieiT  then  have  any  knowledge  or  information 
as  to  Andrew's  proceedings  against  Britton,  and  his  claim  to  en- 
force his  judgment  against  the  lease  of  No.  10  Dey  street? 
(Answer,  No.) 

•  6.  What  was  the  lease  worth  when  the  offer  was  made  by 
Wood  to  Harrison,  to  substitute  other  security?  (Answer, 
#600.) 

The  Judge,  after  hearing  counsel  as  to  the  judgment  to  be 
given  on  the  verdict,  gave  judgment  for  the  plaintiff  against 
Harrison,  for  $500,  and  the  plaintiff's  costs  of  the  suit  \  and  in 
lavor  of  Montcrieff  against  the  plaintiff  for  his  costs. 

D.  Evans  and  E.  Sandford^  for  the  plaintiC 
H.  HiUan  and  /  Cockran^  tot  the  defendants. 


Pa&tin  v.  Elliott  ic  Thackstons. 
Taggard  v.  Gardner* 

A  party  nay  be  exaaun«d  u  a  witnMi  at  the  instanoe  of  the  advene  par^»  ta  all 
oaeei,  after  iMoe  and  before  the  trial,  apoo  an  order  of  a  judge ;  wtthoot  the  ez« 
ietence  of  aoy  circanutance  which  woald  autboriie  a  commieiioa  or  aa  examina* 
tion  conditioDally  under  the  revised  statutes. 

8«eh  examination  may  be  had,  on  five  days  notice  reqairing  it,  withoot  any 
of  a  Jodge ;  the  party  behif  enbpmaed  and  paid  his  fees  aa  a  witnan. 
Kov.  14,  aad  Deo.  184S. 
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Faniu  ▼.  Elltott 


Order  in  the  first  case  for  the  examination  of  the  defendants 
as  witnesses  for  the  plaintiff.  The  cause  was  at  isstie  and  ready 
for  trial.  The  defendants  attended  and  objected  to  the  order, 
as  not  warranted  by  the  code.  That  the  party  cannot  be  exam- 
ined as  a  witness  before  the  trials  except  on  a  commission,  where 
he  resides  out  of  the  state,  or  condUionally  on  the  grounds  pre- 
scribed for  taking  testimony  conditionally  in  the  revised  statutes. 

C.  E,  Appleby^  for  the  plaintiff. 

W.  Blissj  for  the  defendant. 

SiiNDFORD,  J.,  (after  advising  with  his  associates,}  directed 
the  parties  to  submit  to  the  examination.  He  said,  it  is  difficult 
to  give  any  satisfactory  operation  to  the  word  ''  conditionally," 
in  the  390th  section  of  the  amended  code.  It  clearly  does  not 
mean  that  the  party  cannot  be  examined  before  the  trial,  when 
residing  here,  in  no  other  cases  than  those  in  which  a  witness 
may  be  examined  conditionally  by  the  revised  statutes ;  because 
the  391st  section  is  positive  and  express,  that  the  examination 
may  be  had  before  the  trial,  at  the  option  of  the  party  claiming' 
U.  Moreover,  an  examination  at  the  trial,  does  not  seem  to  be 
contemplated,  after  such  an  examination  as  that  now  ordered. 
This  proceeding  is  expressly  '^  instead  of  being  had  at  the  trial," 
and  the  examination  may  be  read  by  either  party  on  the  trial. 
(}  392.)  The  object  which  the  commissioners  on  practice  and 
pleadings  had  in  view,  in  reporting  what  is  now  section  391,  can 
only  be  attained  by  giving  to  it  the  construction  for  which  the 
plaintiff  contends.  The  examination  before  the  trial,  was  de- 
signed to  aid  parties  in  preparing  for  trial ;  irrespective  of  the 
residence  of  the  party  sought  to  be  examined,  or  the  probability 
of  his  being  able  to  attend  the  trial.  (Commissioners  First  Re- 
port, 1848,  pages  244,  245.)  The  290th  section  contains  in  a 
condensed  form,  the  provisions  of  the  first  section  of  the  act  of 
December,  1847,  authorizing  parties  to  examine  their  opponents 
OS  witnesses.  (Laws  of  1847,  Ch.  462,  page  630.)  In  adding 
the  further  provisions  contained  in  section  391,  the  function  of 
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Merchant  t.  TIm  N.  Y.  Life  loAaranco  Co. 

the  word  ^'  conditionally,"  was  in  a  great  measure,  if  not  wholly 
superseded. 

Order  accordingly. 


In  Taggard  v.  Gardner^  in  December  1849,  the  plaintiff  had 
given  the  defendant,  who  resided  in  the  city  of  New  York,  five 
days  notice,  requiring  him  to  appear  before  a  justice  of  this  court 
at  chambers,  and  be  examined  previous  to  the  trial,  as  a  witness 
in  the  cause.  No  order  of  the  court  had  been  obtained  for  that 
purpose,  but  the  defendant  was  regularly  supcBuaed  to  attend  at 
the  time  and  place  specified  in  the  notice,  and  was  paid  his  fees 
for  attending  as  a  witness.  The  defendant  denied  the  right  of 
the  plaintiff  to  compel  him  to  testify  in  this  manner,  and  insisted 
that  an  order  of  the  court  was  indispensable. 

Sanoford,  J.,  (after  conferring  with  the  Chief  Justice  and 
Yanderpoel,  J.,)  decided  that  the  plaintiff's  proceeding  was 
regular,  and  the  defendant  must  submit  to  the  examination.  He 
said  a  previous  order  from  a  justice  of  the  court  was  not  neces* 
sary,  unless  a  shorter  time  than  five  days  be  for  some  cause  de- 
sirable and  proper.  If  the  party  notified  and  subpoenaed,  having 
a  reasonable  time  given  to  him,  fail  to  attend,  he  will  be  liable 
to  punishment  as  for  a  contempt  of  court. 


Merchant  r.  The  New  York  Life  Insurance  Company. 

The  complaint  may  be  amended  in  the  amonnt  claimed  by  the  plaintiffi  in  an  actien 
on  contract  for  the  recovery  of  money  only,  even  after  a  reply  repeating  the  oii- 
ginal  claim,  and  both  pleadings  Terified. 
Nov.  14, 1849. 

The  court  decided  that  in  a  proper  case,  the  complaint  may 
be  amended  in  the  amount  claimed  in  an  action  on  contract  for 
the  recoveryof  money  only.  The  cause  was  at  issue ;  the  plain- 
tiff in  his  reply,  having  reiterated  the  claim  and  the  amount,  as 
m  his  complaint. 
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CMtflHwMi  T.  BaMviUe. 


Both  pleadii^  were  verified  by  the  plaintiff.  On  his  apply- 
log  for  a  discovery  of  books  and  papers,  the  defendants,  (who  had 
in  the  meantime  been  examining  their  books  to  ascertain  the 
amount  dne  to  him,)  sent  to  his  attorney  a  stipulation  that  he 
might  take  judgment  for  the  amount  of  his  claim.  Hie  plain- 
tiff persisted  in  his  demand  for  a  discovery,  and  stated  in  his  af** 
fidavits,  that  on  examining  certain  statements  made  by  the  de- 
fendants, he  had  ascertained  that  there  was  due  to  him  more 
than  twice  the  amount  claimed  in  the  complaint.  That  these 
natters  were  exclusively  within  the  defendants'  knowledge,  and 
he  never  had  any  means  of  knowing  how  much  was  due  to  him, 
except  from  their  books  and  the  published  statement  of  their 
affairs. 

The  plaintiff  avowing  his  intention  to  move  to  amend  bis  com- 
plaint, the  question  as  to  the  power  to  am«id  in  respect  td  the 
amount  claimed,  was  fully  argued  on  the  motion  for  a  disco- 
very.(a) 

R.  DodgBf  for  the  plaintiff. 

W.  BUm  and  O.  BuahmM^  for  the  defendants. 


Castellanos  v.  Beauvillb  and  others. 

Where  in  lreepew»  Mpante  defenees  an  nade  by  Mvenl  derendanU,  in  food 

faith,  and  not  for  oosts»  each  is  entitled  to  a  fall  bill  of  eoets  on  vnoeeedia^  in  the 

■nit. 
Where,  after  beinf  commenced  aeparately,  the  defenoee  are  vnited  under  the  »■• 

attorney,  or  are  in  troth  and  effect  united,  daring  the  lendoe  of  the  soit,  than 

can  be  bnt  one  tet  of  ooete  for  all. 
Not.  17, 1849. 


(a)  Reference  was  made  to  sections  198, 129, 149. 169, 346, 847, 975  and  976,  ef 
tbaannndadcodeiaadtothoFinlRepoitar  thaCommiMion«i«a  Fknslios  sad 
VkadfaiiN  ^  19^ 
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CmuMmm  t.  D^Xfilte. 


Taxation  of  costs. — ^The  suit  was  trespass,  against  Beau* 
yille,  Samanos,  and  W.  Jones,  sheriff.  The  latter  appeared  by 
his  attorneys,  Messrs.  Brown  &  Matthews,  and  put  in  a  plea. 
BeauYille  and  Samanos  appeared,  and  put  in  a  joint  plea  by 
W.  Skidmore,  their  attorney.  The  defence  of  B.  and  S.  was 
jointly  conducted  itntil  the  second  trial,  when  Samanos  was 
acquitted.  At  that  stage  of  the  matter,  Brown  &  Matthews 
became  Beau  vine's  attorneys,  on  a  substitution  for  Skidmore, 
and  conducted  the  suit  till  its  termination  in  a  judgment  for  all 
of  the  defendants.  On  taxing  the  costS|  a  full  bill  was  claimed  for 
each  defendant 

Brown  ^  Mathews^  for  the  defendants. 

H.  P.  HasiingSf  for  the  plaintiff. 

By  the  Court.  Oaklet,  Ch.  J. — ^The  defences  of  Beauyile 
and  Samanos  were  conducted  by  the  same  attorney,  and  on  the 
same  plea  while  S.  continued  in  the  suit,  and  there  can  be  only  a 
single  bill  of  costs  for  both  during  that  period.  After  that,  the  de- 
fence of  Beauville  and  the  sheriff  was  conducted  jointly  by  the 
same  attorneys  for  both.  It  is  not  the  case,  therefore,  of  a  separate 
defence  by  separate  attorneys.  There  separate  bills  are  allowed, 
where  the  defences  were  so  conducted  in  good  faith,  and  not  for 
costs.  Where  in  truth  and  in  effect  the  defences  have  been 
united,  there  can  be  only  one  bill  taxed.  The  result  is,  there 
must  be  one  full  bill  of  costs  taxed  for  the  sheriff,  and  another 
for  Beauville  and  Samanos,  to  the  period  when  the  sheriff's 
attorneys  became  the  attorneys  for  B.  No  costs  will  be  taxed 
to  B.  after  that,  as  there  was  thereafter  one  entire  defence  for 
him  and  the  sheriff. 


fll»  CASES  IN  THE  8UPESIOB  COURT. 

Sdnthflit  V.  Dwight. 


SOUTHART  V.  DwiGHT. 

Whero  a  ducuyery  itsoaght  of  a  paper,  stated  on  oath  to  have  been  delivered  to  the 
adverse  parly  ;  to  excuse  bimselffrom  discovering  it,  he  must  swear,  poeilively, 
that  it  is  not  in  his  possession  or  under  his  control ;  or  most  state  facts,  which 
with  his  dental  on  his  knowledge,  information  and  belief,  are  equivalent  lo  a  posi- 
tive negation  on  oath. 
Deo.  i&49. 

This  was  an  application  by  the  plaintiff,  for  an  order  on  the 
defendant,  to  discover  a  certain  receipt.  The  affidavit  of  the 
plaintiff,  made  in  support  of  the  application,  averred  positively, 
that  he  had  made  and  signed  the  receipt  in  question,  and  had 
delivered  it  to  the  defendant.  The  application  was  opposed, 
and  an  affidavit  of  the  defendant  produced,  in  which  be  swore 
that  he  had  no  recollection  of  such  a  receipt,  that  he  had. 
searched  for  it,  but  without  finding  it,  and  that  he  believed  it  was 
lost  or  mislaid,  and  to  the  best  of  his  knowledge  and  informa- 
tion, no  such  receipt  was  in  his  possession,  or  under  his  con- 
trol. 

Sandford,  J.,  (after  advising-  with  two  of  his  associates,) 
held  that  the  affidavit  of  the  defendant  did  not  make  a  sufficient 
answer  to  the  application  of  the  plaintiff.    A  party,  to  excuse 
himself  from  making  a  discovery  of  any  papers  alleged  on  oath 
by  the  adverse  party,  to  be  in  his  possession,  must  make  an 
affidavit  in  the  terms  prescribed  by  the  revised  statutes,  and 
swear  positively  that  the  papers  are  not  in  his  possession,  or 
under  his  control.    He  must  make  such  an  examination  as  to 
enable  him  to  do  this ;  or  state  facts  with  his  denial  when  ex- 
pressed as  it  is  here,  which  will  show  that  such  denial  is  equi* 
Talent  to  the  positive  oath  required  by  the  statute. 
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Appleby  v.  Elkins. 

Form  of  complaint  on  a  promisMry  note  by  indonee  a^amst  maker,  approved  on 

demurrer.         • 
On  overrolin^  a  demurrer  to  a  complaint  as  frivolous,  Jeave  to  answer  will  not  bo 

given,  without  an  affidavit  of  merits. 
December  Special  Term,  1849. 

Demurrer  to  a  complaint  The  statement  of  the  complaint 
was  as  follows : 

"That  the  defendant  on  the  first  day  of  August,  1849,  made 
his  promissory  note  in  the  words  following: — *New  York, 
August  1st,  1849.  Two  months  after  date,  for  value  received, 
I  promise  to  pay  to  the  order  of  Noah  Ripley,  one  hundred 
and  sixty  dollars.  G.  B.  Elkins.'  And  delivered  the  same  to 
the  said  Noah  Ripley,  who  thereupon  indorsed  the  same  to  the 
plaintiff;  that  the  said  defendant  did  not  pay  the  said  note 
when  it  became  due,  and  that  the  defendant  is  indebted  to  the 
plaintiff  upon  the  same  note  in  the  sum  of  $160,  besides  in- 
terest." 

The  defendant  demurred,  for  the  following  causes : 

'<  1st.  That  the  complaint  does  not  show  that  the  plaintiff  is 
the  lawful  holder  of  the  note  on  which  the  action  is  brought 
2d.  It  is  not  averred  that  the  said  note  is  due.  3d.  The  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion." 

The  plaintiff  moved  for  judgment,  on  the  ground  that  the  de- 
murrer was  frivolous. 

C.  E.  Apphby^  for  the  plaintiff. 

/.  N.  Btdesiier,  contra. 

The  Court,  (Sandpord,  J.,)  hel|d  the  demurrer  to  be  frivo- 
lous, and  directed  judgment  for  the  plaintiff.  There  being  no 
affidavit  of  merits,  leave  to  answer  was  refused, 

YoL.  IL  8S 
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HaRTWELL  V.  KiNeSLBT. 

Whtro  a  defendant  morea  to  ^amnA^b  an  injimetion  on  hia  annrar  only,  withoot  »- 
lying  upon  affidavita  in  addition  thereto ;  the  plaintiff  cannot  read  in  oppoaCion  Vt 
the  motion,  hie  reply  Terified,  or  any  affidavits  otlier  thair  thoaa  upon  wfaiefa  thr 
injnnetion  was  granted. 
December,  1849. 

Motion  to  dissolre  an  injunction,  OMtde  upon  die  sworn  an^ 
swer  of  the  defendants. 

E.  W.  Stcughton^  for  the  defendants 

L.  S.  Ashley^  for  the  plaintiff. 

Sandfobd,  J. — ^The  plaintiff  seeks  to  read  his  reply  duly  veri^ 
fied,  and  sundry  affidavits  recently  made,  in  imposition  to  the 
motion  to  dissolve  the  injunction  which  is  founded  upon  the  an- 
swer only.  It  is  tme  the  answer  must  be  sworn,  in  oider  tcr 
move  upon  it ;  but  it  is  nevertbetess  the  answer j  and  the  appli* 
cation  to  dissolve,  is  not  made  upon  affidcmts  on  the  part  of  the 
defendant,  within  the  meaning  of  section  226  of  the  amended 
code.  The  previous  section  shows  clearly,  that  the  answer  i» 
a  document  entirely  distmct  from  the  affidavits,  upon  which  wiffa 
or  without  the  answer^  the  motion  to  dissolve  the  injunction  may 
be  made.  The  answer  cannot  be  used  at  all  in  support  of  the 
motion,  unless  it  be  verified ;  so  that  when  the  code  here  speaks 
of  an  answer,  it  means  a  sworn  answer.  The  plakitiff  tberribre, 
by  the  express  terms  of  the  226th  section ;  is  predoded  ftom 
opposing  the  motion  by  affidavits  or  proofs  in  addition  to  those 
on  which  the  injunction  was  granted.(a) 

(a)  This  point  was  lo  ruled  by  the  whole  court  in  March  1849,  on  an  appeal  fraai 
an  order  at  chambeia,  in  the  case  of  ■  v.  JSariber.   See  to  the  aame  efibet,  nM 

in  the  enpreme  coort  in  thia  district  by  Horlbat  and  Edwards,  J.  J.,  Snx99i  t-  SIm- 
nard,  3  Code  Reporter,  56.  e 
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On  a  motion  to  ahow  canie  why  an  inj auction  shoold  not  iMae,  the  dofendant  may 
read  in  oppoaition  to  the  motion,  the  affidavits  of  third  pereoas,  although  he  has 
pnt  in  his  answer  denying  the  whole  merits  of  the  complaint.  The  answer  in 
sneh  ease  is  only  osed  as  an  affidavit. 

The  role  adopted  in  Mar]fland,  and  soma  other  states,  that  on  a  motion  to  dissolve 
an  injunction,  if  the  equity  of  tho'case  made  by  the  hill  is  net  denied,  but  new 
matter  is  set  up  in  avoidance  which  is  a  complete  defence  to  the  action,  the  court 
cannot  regard  such  new  matter,  but  must  continue  the  iqj unction  to  the  hearing, 
has  not  been  adopted  in  this  state.    Semble, 

It  is  also  contrary  to  the  practice  in  Engiand,  whera  a  defendant  is  entitled  ta  a  dis- 
solution of  the  injunction  as  a  matter  of  coarse»  upon  the  allawance  of  a  plea  to 
the  whole  bilL     Semhle* 
Januaxy,  18S0. 

The  facts  of  this  case  4u*e  sufficiently  stated  in  the  opinion. 

C.  F.  Ghrimy  for  the  plaintiff. 

J.  T.  Bradg  and  John  Orahamj  fee  the  defead«nt& 

Mason,  J. — The  plaintiff  in  this  case  brought  his  complaint 
for  an  injunction,  to  restrain  the  defendant  from  darkening  his 
windows,  by  the  erection  of  a  building,  and  also  from  selling 
liquor  on  his  premises,  contrary  to  the  covenants  contained  in 
an  agreement  made  between  the  defendant  and  the  assignor  of 
the  plaintiff. 

An  ex  parte  amplication  having  been  made  to  a  justice  at  cham- 
berSj  upon  the  matters  stated  in  the  complaint,  he  directed  notice 
to  be  given  to  the  defendant  to  show  cause  why  the  injunction 
prayed  for  shovld  not  issue,  and  granted  a  temporary  injunction 
in  the  mean  time. 

The  defendant  on  the  return  of  the  order,  showed  cause  by 
tiis  answer  to  the  comfdaint,  duly  verified,  and  also  by  the  affi- 
davits of  several  persons  in  support  of  the  answer,  and  the  motion 
has  been  argued  at  length  by  the  respective  counsel.  The  ques- 
tions raised  on  the  argument  were  principally  those  of  practice, 
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some  of  which  have  never  been,  as  far  as  I  can  discover,  settled 
in  this  state. 

The  plaintiff's  counsel  in  the  first  place,  objected  to  any  affi- 
davits being  read  in  support  of  the  answer.  That  objection,  how- 
ever, is  overruled  by  the  case  of  the  Village  of  Seneca  Falls  v. 
MatthewSf  (10  Paige,  504,)  in  which  the  chancellor  expressly 
held,  that  in  a  case  like  the  present,  upon  an  order  to  show  cause 
why  a  preUminary  injunction  should  not  be  granted,  whether  a 
temporary  injunction  is  or  is  not  allowed  in  the  meantime,  the 
defendant  has  a  perfect  right  to  introduce  his  own  or  any  other 
affidavits  for  the  purpose  of  showing  that  the  injunction  should 
not  be  granted  as  asked  for,  and  that  he  may  use  such  affidavits 
in  a  case  of  that  kind,  althongh  he  had  put  in  his  answer,  de- 
nying the  whole  equity  of  the  bill,  or  has  neglected  to  answer 
the  bill  fully,  so  that  his  answer  may  be  excepted  to  for  insuffi- 
ciency ;  for  the  answer,  he  adds,  in  such  a  case  is  only  used  as 
an  affidavit  on  the  part  of  the  defendant,  in  opposition  to  the 
complainant's  application. 

The  plaintiff's  counsel  next  insisted  that  he  was  entitled  to 
the  injunction,  because  the  facts  on  which  the  equity  of  the  bill 
rests  were  not  denied  by  the  answer,  and  contended  that  on  this 
motion  the  court  could  not  regard  matter  in  avoidance,  set  up  in 
the  answer  and  supported  by  the  affidavits,  however  conclusive 
such  matter  might  be  against  the  plaintiS^s  right,  but  the  defen- 
dant must  continue  under  injunction  until  the  hearing.  And 
the  cases  cited  by  the  counsel  from  Maryland,  certainly  support 
the  proposition.  In  the  BeUona  Companffs  case^  (3  Bland  Cb. 
R.  442 — 446,)  it  is  stated  by  the  chancellor,  to  be  *'  a  well  es- 
tablished rule,  that  on  a  motion  to  dissolve  an  injunction,  the 
defendant  can  only  ask  for  a  dissolution,  upon  so  much  of  his 
answer  as  is  properly  responsive  to  the  bill ;  no  new  matter  in 
avoidance,  making  its  appearance  for  the  first  time,  can  in  this 
stage  of  the  cause,  be  allowed  to  form  any  part  of  the  defendant's 
motion  for  a  dissolution.  It  is  a  direct  and  responsive  denial  of 
the  facts  composing  that  case,  on  which  the  plaintiff^s  equity 
rests,  which  alone  can  entitle  the  defendant."  The  same  doc- 
trine is  held  in  other  cases  reported  in  the  Maryland  reports,  and 
also  in  Linsey  v.  Etheridge,  (1  Dev.  &  Battle's  R.  38.)    With  all 
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due  respect  to  these  authorities,  I  confess  myself  so  dull  as  not 
to  see  the  force  of  their  distinction.  If  a  defendant  in  answer  to 
a  bill  asking  for  an  injunction  against  the  violation  of  a  covenant 
alleged  to  have  been  entered  into  by  him,  should  deny  that  he  exe* 
cuted  the  covenant,  the  injunction  according  to  these  cases  would 
not  be  granted,  or  if  granted,  would  be  dissolved.  If,  however, 
he  should  admit  that  the  covenant  had  been  made,  but  should 
set  up  a  release  by  the  plaintiff,  so  that  it  was  no  longer  in  ex* 
istence,  the  injunction  must  be  granted,  or  if  granted,  continued 
till  a  final  decree.  What  greater  potency  or  virtue  there  is  in 
an  oath  denying  an  allegation,  than  in  an  oath  confessing  and 
avoiding  it,  I  cannot  divine. 

Such  a  doctrine  has  never,  I  believe,  been  held  in  this  state. 
There  is  indeed  a  dictum  to  that  effect  by  Chancellor  Kent,  in 
Minium  v.  Seymour,  (4  J.  C.  R.  499,)  in  which  that  eminent 
judge  says  of  the  answer  in  that  case,  that  it  endeavored  to 
strengthen  the  defendant's  case  by  the  introduction  of  new  mat- 
ter, and  if  the  defence  rested  on  such  new  matter,  and  had  ad- 
mitted the  equity  set  forth  in  the  bill,  then  according  to  the  reckon 
of  the  thing,  and  the  general  rule  declared  in  Allen  v.  Crobroft, 
(Bamadiston  Ch.  R.  373,)  the  injunction  ought  to  have  been  con- 
tinued to  the  hearing.  '*  But  in  this  case,"  he  added,  '<  the  equity 
of  the  bill  is  denied."  The  case  from  Barnadiston  was  cited  on 
the  argument  of  this  motion,  and  fully  bears  out  the  position 
contended  for.  Chancellor  Bland,  in  Simon  v.  Clagget,  (3  Bland. 
Ch.  R.  162,)  remarked  that  he  was  inclined  to  believe  that  this 
very  case  had  been  mainly  instrumental  in  establishing  the  rule 
in  the  court  of  chancery  in  Maryland.  But  he  also  remarked, 
that  the  rule  was  not  mentioned  in  any  English  abridgment, 
digest,  compilation  or  book  other  than  that  book,  wherein  the 
case  referred  to  is  reported,  and  he  referred  to  Lord  Manfieid's  cel- 
ebrated condemnation  of  the  book,  as  reported  in  Zouch  v.  WooU 
Stan,  (2  Burrows,  1142.)  The  reporter  says  "Lord  Mansfield 
absolutely  forbid  the  citing  that  book,  for  it  would  only  be  mis- 
leading the  students  to  put  them  upon  reading  it.  He  said  it 
was  marvellous,  however,  to  those  who  knew  the  Sergeant,  and 
his  manner  of  taking  notes,  that  he  should  so  often  stumble  upon 
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what  was  right ;  but  yet  that  there  was  not  one  case  in  his  book 
which  was  so  throughout." 

The  case  in  Bamadiston  is  not  only  unsupported  by  any  other 
English  authority,  but  is  also  in  opposition  to  the  principles  of 
the  English  decisions  on  this  point. 

Thus  it  is  well  settled  in  England,  that  if  a  plea  to  the  whole 
bill  be  allowed,  the  plaintiff  may  move  for  a  dissolution  of  the 
injunction,  because  a  plea  allowed  is  to  be  considered  as  a  full 
answer.  {Drewry  an  Injunctions^  p.  411.  3  Daniel's  Pr.)  But 
a  plea  allowed  is  an  admission  of  the  facts  alleged  by  the  plain- 
tiff in  his  bill,  and  that  they  would  be  a  sufficient  foundation  for 
a  decree,  but  for  the  new  matter  set  up  in  the  plea.  The  defendant 
is  not  compelled,  however,  to  wait  until  he  has  proved  his  plea  ,- 
he  is  entitled  to  a  dissolution  of  the  injunction,  as  soon  as  the 
court  have  decided  that  the  plea,  if  true^  is  a  good  defence  to  the 
action ;  and  by  parity  of  reasoning,  if  the  defendant  mt  sup  his 
defence  by  answer  instead  of  by  plea,  he  is  equally  ^titled  to  a 
dissolution  of  the  injunction,  or  to  prevent  its  being  issued,  upon 
the  court  being  satisfied  that  the  matter  set  up  in  the  answ», 
if  true,  would  constitute  a  good  defence.  Since  then,  we  find 
ihe  established  rule  with  regard  to  pleas,  to  be  such  as  I  have 
stated,  and  the  English  authorities,  with  the  single  exception 
of  the  case  from  Barnardiston,  make  no  mention  or  the  distinct 
tion  taken  in  the  American  cases  above  cited,  between  a  simple 
denial  of  the  case  made  by  the  bill  and  matter  set  up  in  the 
answer  by  way  of  avoidance ;  I  think  I  am  justified  in  saying, 
that  the  rule  contended  for  by  the  plaintiff,  is  without  prece- 
dent in  England,  and  he  has  failed  to  show  any  precedent  in 
this  state. 

I  shall,  therefore,  for  the  purposes  of  this  motion,  take  into 
^nsideration  the  matters  set  up  by  way  of  avoidance  of  the 
complaint,  in  the  answer  and  the  accompanying  affidavits.  It 
will  be  perceived  I  have,  in  the  examination  of  this  question, 
considered  the  rule  to  be  the  same,  whether  the  application  is 
on  the  part  of  the  plaintiff  for  an  injunction,  or  on  behalf  of  the 
defendant  far  the  dissolution  of  one  already  granted.  The  same 
principles  govern  either  mode  of  presenting  the  question. 
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EnGLB  V.  BONNEAIT. 

An  ezecQtion  may  be  returned  in  Imb  than  nzty  days,  and  whanever  retained  nn- 

■atiified,  the  creditor  may  proceed  under  aeotion  393  of  the  code,  without  regard 

to  the  period  it  was  in  the  sheriff's  hands. 
If  the  debtor  show  any  fraud  or  ooUuaion  in  omitting  to  levy  on  property,  the  court 

will  take  care  the  fraud  is  not  efibctuated. 
The  execution  most  be  actually  retamed  by  the  sheriff,  before  the  supplementary 

proceeding  can  be  commenced. 
No  costs  to  a  defendant  on  this  proceeding,  on  his  procuring  it  to  be  dJamisBed, 

without  an  examination. 
Dec  97, 1649. 

The  defendant  appeared  pursuant  to  an  order  of  one  of  the 
justices  of  the  court,  issued  upon  a  proceeding  supplementary  to 
the  return  of  an  execution  unsatisfied.  The  affidavit  on  which 
the  order  was  obtained,  stated  that  the  sheriff  had  returned  the 
execution.  It  was  shown,  however,  that  it  had  not  been  filed 
when  the  order  was  made.  On  this  and  several  other  groimds, 
the  defendant  moved  to  dismiss  the  proceedings  with  costs. 

Western  and  Coretif  for  the  plaintiff. 
B.  L.  BUlinge,  for  the  defendant. 

Sandford,  J. — It  is  objected  that  a  party  cannot  proceed  un- 
der section  292  of  the  code,  until  after  the  expiration  of  the  sixty 
days  during  which  an  execution  may  run ;  although  the  execu- 
tion be  in  fact  returned  unsatisfied  and  filed.  This  is  insisted 
in  analogy  to  the  established  practice  on  creditor's  bills  in  the 
late  court  of  chancery.    (3  Paige,  311.) 

The  code  is  consistent  with  the  course  pursued  by  the  plain- 
tiff here,  who  had  his  execution  returned  in  thirty  days  after  it 
was  issued.  I  have  advised  with  my  associates,  and  my  con- 
clusion, I  am  authorized  to  say,  is  theirs  also.  We  desire  to  es- 
tablish a  uniform  practice  on  the  subject,  and  we  find  that  this 
course  is  sanctioned,  both  in  the  supreme  court  and  the  common 
pleas  in  this  city.  For  the  decisions  in  the  supreme  court  we 
refer  to  1  Code  Reporter,  107|  note. 
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It  may,  therefore,  be  deemed  the  established  practice  in  this 
court,  that  whenever  an  execution  has  been  regularly  issued  and 
returned  unsatisfied,  the  creditor  may  proceed  against  the  judg- 
ment debtor's  things  in  action,  under  section  292  of  the  code ; 
without  regard  to  the  time  during  which  the  execution  was  in 
the  hands  of  the  sheriff.  If  collusion  or  fraud  in  making  the  re- 
turn, or  in  omitting  to  levy  upon  property,  be  shown,  the  court 
will  take  care  that  the  proceeding  shall  not  be  made  an  instru- 
ment to  carry  the  fraud  into  effect. 

The  averment  as  to  things  in  action,  &c.,  expected  to  be 
^reached  by  this  examination,  is  one  required  by  the  practice  of 
the  court.    It  is  not  a  statutory  provision,  and  it  may  now  be 
supplied  by  a  supplementary  affidavit. 

There  is,  however,  a  fatal  defect  in  the  plaintiff's  proceedings, 
in  the  fact  that  the  execution  was  not  actually  returned,  until 
several  days  after  the  order  for  the  defendant's  examination  was 
made. 

The  order  must  be  discharged,  but  without  costs.  The  301st 
section  does  not  give  the  defendant  costs  in  these  cases,  unless 
he  has  been  examined. 


CoRLiEs  V.  Delaplaine. 

A  motion  to  itrike  irreloTant  or  redandant  matter  oat  of  a  pleadinur,  trill  not  be 
granted,  where  the  party  before  movmg,  anawen  or  replies  to  anch  pleading. 
January  15, 1850. 

Motion  to  strike  irrelevant  matter  out  of  an  answer.  It  ap- 
peared that  before  moving,  the  plaintiff  had  replied  to  the  an- 
swer. 

M.  Porter,  for  the  plaintiff. 

J.  P.  Delaplaine,  Jr.,  for  the  delGsndant. 

Sandford,  J.,  after  advising  with  Oakley,  Ch.  J.,  and  Paine, 
J.,  denied  the  motion,  because  the  plaintiff  had  put  in  a  reply 
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before  he  gave  notice  of  his  application.  He  said  it  was  deemed 
best  to  require  the  party  to  object  promptly,  to  matter  alleged  to 
be  redundant  or  irrelevant ;  and  answering  the  pleading  should 
be  considered  as  a  waiver  of  such  objection. 

Motion  denied. 


Droz  17.  Laket  and  Pine. 

A  party  obtainin|^  a  verdict,  is  not  boand  to  wait  four  days  before  entering  aod  per* 
feoting  bis  judgment. 

The  foar  days  mentioned  in  the  code,  after  which  judgment  becomes  final,  are  inten- 
ded to  enable  the  losing  party  to  obtain  a  stay  of  proceedings,  in  reference  to  a 
case. 

H  he  obtain  an  order  staying  proceedings  within  the  four  days,  be  may  move  to  set 
aside  the  verdict  as  against  evidence,  notwithstanding  the  entry  of  the  jadgment. 
Jan.  19, 1850. 

Appeal  from  an  order  of  a  justice  at  chambers,  denying  a 
motion  to  set  asid«  a  judgment. 

In  two  days  after  a  verdict  for  the  defendants,  they  proceeded 
to  enter  and  perfect  judgment.  The  plaintiff  desiring  to  move 
to  set  aside  the  verdict  as  against  evidence,  obtained  an  ojder  to 
stay  proceedings  on  the  second  day,  but  after  the  entry  of  judg- 
ment, and  subsequently  prepared  a  case. 

Insisting  that  judgment  could  not  be  perfected  until  the  ex- 
piration of  four  days  from  the  entry  of  the  verdict,  and  of  the 
direction  of  the  court  for  judgment  thereon,  he  moved  to  set 
aside  the  judgment  as  irregular.  He  contended  that  unless  it 
were  set  aside,  he  could  not  make  his  motion  for  a  new  trial. 

JB.  F,  WinsloWf  for  the  appellant,  cited  Amended  Code,  sec- 
tions 264,  265,  269,  280,^81,  323 ;  Graham's  Pr.  296,  336  to 
338;  1  Wend.  31. 

W.  E.  Curtis,  for  the  defendants,  referred  to  section  220  of 
Vol.  II.  86 
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the  original  code,  section  281  of  the  amended  code,  and  1  Code 
Reporter,  12&. 

Bt  the  Court. — Upon  the  rendition  of  a  verdict,  the  jastiee 
who  tries  the  cause  directs  an  entry  of  the  judgment  to  be  ren- 
dered thereon,  unless  he  desires  to  consider  the  matter  further* 
And  judgment  shall  be  entered  by  the  clerk,  in  conformity  ta 
the  verdict,  which  shall  be  final  after  the  expiration  of  four 
days,  unless  there  be  an  order  reserving  the  case  or  staying  the 
proceedings.  (Amended  Code,  §  264,  265.)  The  clerk  is  to 
make  up  the  judgment  roll  immediately  after  entering  the  judg- 
ment, (lb.  §  281.)  This  is  restricted  in  effect  by  the  two  day» 
previous  notice  required  for  the  adjustment  of  the  costs. 

We  think  the  intent  of  section  265,  was  not  to  delay  the  entry 
of  the  judgment,  or  its  completion  in  form,  until  after  the  ex- 
piration of  four  days ;  but  that  a  judgment  so  entered  and  com- 
pleted, will  become  absolute  and  final,  unless  before  the  end  of 
four  days,  the  losing  party  shall  obtain  from  the  court  or  a  jus- 
tice, a  stay  of  proceedings.  If  he  desire  to  move  for  a  new  trial 
on  the  ground  that  the  verdict  is  against  evidence,  he  may  ob^ 
tain  a  stay  for  that  purpose  within  the  four  days,  and  then  move 
at  special  term  on  a  case.  If  his  motion  be  granted,  the  judg- 
ment never  becomes  final,  and  will  be  vacated  of  course.  The 
defendants  have  been  regular,  and  the  plaintiff  must  be  content 
with  the  order  at  chambers  which  preserves  all  his  rights. 

Appeal  dismissed* 


Anon. 

On  an  appeal  from  chambers,  the  court  decided  that  on  a  mo- 
tion to  strike  matter  out  of  a  pleading*  as  irrelevant,  redundant 
or  frivolous,  it  would  be  governed  by  the  consideration  whether 
it  was  in  any  way  questionable  as  to  the  matter  being  good  in 
point  of  law.    If  there  were  any  reasonable  doubt  as  to  the 
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matter  being  pertinent,  the  court  should  put  the  party  to  his  de- 
murrer.   In  respect  of  matter  palpably  redundaat  or  frivolous, 
the  court  will  strike  it  out  of  course^ 
January  26, 1860. 


Ring  v.  Mott. 

The  iisaiiig  of  a  ■comminion  to  Uke  the  testimony  of  a  witnew  oat  of  the  state, 

though  nsiudiy  directed,  ii  not  a  matter  of  otrict  >right 
Where  a  commiaeton  is  likely  to  prodace  great  iiqary  to  the  adTone  ^arty,  termi 

will  be  imposed,  and  in  extreme  ^ases  it  may  i)e  wholly  refused. 
January  26, 1850. 

Appeal  from  an  order  at  chambers,  denying  a  motion  of  the 
plaintiff  for  a  commission.  The  action  was  of  an  equitable 
nature.  A  brother  of  the  plaintiff,  whose  family  resided  in 
New  York,  and  who  was  an  officer  of  the  customs  here,  left 
home  for  the  island  of  Cuba  in  October,  1849,  for  the  benefit  of  his 
liealth.  Previous  to  his  departure,  the  plaintiff  proceeded  to 
examine  him  conditionally,  but  the  cross-examination,  which 
was  Tery  long,  had  not  been  completed,  when  he  was  obliged 
to  leave. 

The  commission  was  opposed,  on  the  ground  that  the  witness 
was  a  resident  of  the  state  ^  and  because,  as  stated  in  affidavits, 
bis  cross-examination  required  the  presence  of  numerous  books  of 
account  and  valuable  vouchers,  which  it  was  impossible  to  send 
to  Cuba  and  produce  to  him  there ;  and  the  omission  to  have  the 
witness  examined  upon  them,  would  be  dangerous  to  the  de- 
fendant's rights. 

./.  /.  Ring  and  O.  Hoffman^  for  the  plaintiff. 

R.  H.  Bourne  and  W.  C.  Wetmore,  for  the  defendant 

By  the  Court. — The  issuing  of  a  commission  is  in  the  dis- 
cretion of  the  coHit.    It  is  usually  done  as  of  course,  with  or 
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without  a  stay  of  proceedings,  but  it  is  not  a  matter  of  strict 
right.  The  court  must  be  governed  in  the  exercise  of  its  dis- 
cretion, by  what  it  is  apparent  will  be  the  consequences  ;  and  if 
it  is  evident  that  great  injustice  will  be  likely  to  ensue  to  the 
adverse  party,  it  is  far  from  being  of  course  to  grant  it.  In 
such  a  case,  the  court  will  either  impose  terms  so  as  to  preserve 
the  rights  of  the  adverse  party,  or  will  even  refuse  it^  if  no  way 
for  their  protection  can  be  devised.(a) 


Hill  v.  Muller. 

WbeM  an  Mitwer  to  the  allegationt  of  the  complaint  or  aome  of  thenii  might  aub- 
ject  the  defendant  to  a  criminal  prosecution,  he  need  not  admit  or  deny  such  alle- 
gations on  oath.  He  most  put  in  a  sworn  answer,  in  which  he  may  state,  that 
by  answering  on  oath  the  particular  allegations  specified,  he  may  subject  himself 
to  a  criminal  proeecntion ;  and  as  t«^  the  residue  of  the  complaint,  he  will  answer 
in  the  usual  manner.  Such  an  answer  will  be  deemed  to  put  in  issue  the  allega- 
tions of  the  complaint  which  the  defendant  excuses  hunself  from  answering. 
February,  1850. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Mason,  J. — This  is  an  action  for  assault  and  battery.  The 
complaint  is  verified,  and  the  plaintiff  requires  an  answer  under 
oath.  The  defendant  applies  for  leave  to  put  in  an  answer 
without  oath,  on  the  ground  that  an  answer  under  oath  might 
subject  him  to  a  criminal  prosecution. 

The  133d  section  of  the  code  of  1848,  required  all  pleadings 
to  be  verified  by  the  oath  of  the  party  or  his  attorney,  except 
where  the  party  would  be  privileged  from  testifying  to  the  same 
matter,  in  which  case  the  verification  might  be  omitted ;  and  it 
also  declared  that  no  pleading  if  verified,  should  be  used  in  a 
criminal  prosecution  against  the  party  as  proof  of  a  fact  admit- 


(a)  The  causa  stood  over  to  enable  the  parties  to  make  an  arrangafoent* 
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ted  or  alleged  in  such  pleading.  If  this  section  were  still  in 
force,  the  defendant  would  be  excused  from  verifying  his  an- 
swer, since  there  is  no  rule  better  settled  than  that  a  witness 
cannot  be  compelled  to  criminate  himself.  The  principle  of  the 
rule  has  also  been  incorporated  in  the  constitution  of  1846, 
which  provides  that  no  person  shall  be  compelled  in  a  criminal 
case  to  be  a  witness  against  himself.  The  constitution  of  1821 
contained  a  similar  clause. 

In  the  amended  code,  however,  this  protection  to  the  rights  of 
parties  has  not  been  inserted,  and  the  counsel  for  the  plaintiff 
insists  that  the  legislature  intended  by  this  omission  to  compel 
a  defendant  in  all  cases  to  answer  the  specific  allegations  of  the 
complaint,  under  oath,  when  the  complaint  had  I)een  sworn  to, 
and  that  without  regard  to  the  question  whether  the  answer 
would  or  would  not  criminate  the  party.  If  he  is  right  in  this 
position,  it  would  be  in  the  power  of  the  plaintiff  to  deprive  his 
adversary  of  the  benefit  of  this  most  salutary  rule.  Such, 
however,  could  not  have  been  the  intention  of  the  legislature ; 
and  we  ought  not  so  to  interpret  their  meaning  as  to  bring  it  in 
conflict  with  the  terms  or  spirit  of  the  constitution,  if  it  is  sus- 
ceptible of  a  construction  in  harmony  with  both  ;  and  we  ap- 
prehend that  the  legislature  did  not  intend  to  interfere  in  the 
least  with  the  principle  that  a  man  cannot  be  obliged  to  crimi- 
nate himself.  That  had  been  settled  by  higher  authority.  All 
they  meant  to  say  was,  that  a  party  who  wishes  to  avail  him- 
self of  such  a  defence,  or  rather  excuse,  must  do  so  under  the 
sanction  of  an  oath.  He  is  not  precluded  from  saying  that  an 
answer  to  the  whole  or  any  particular  allegation  of  the  com- 
plaint may  subject  him  to  a  criminal  prosecution,  but  if  he  does 
offer  that  excuse,  he  must  verify  it  by  his  oath.  This  would 
be  in  analogy  to  the  doctrine  of  courts  of  equity,  from  whence 
many  of  the  principles  of  pleading  adopted  in  the  code,  are 
taken.  It  is  the  established  rule  in  those  courts,  that  answers 
and  pleas,  except  in  some  few  cases,  must  be  verified  by  the 
oath  of  the  party,  unless  the  complainant  expressly  waives  the 
oath;  yet  it  has  always  been  held,  that  a  defendant  could 
plead  that  an  answer  might  subject  him  to  a  criminal  pro- 
secution, ormight  set  up  the  same  excuse  in  hisanswer.   Such 
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a  plea  or  answer,  however,  does  not  deprive  the  plaintiff  of  the 
relief  he  asks ;  its  only  effect  is  to  put  him  upon  proof  of  his 
case.  The  facts  charged,  on  which  he  founds  his  claim,  are 
considered  as  denied,  precisely  as  if  the  defendant  had  put  in 
an  answer  denying  them  specifically.  Such  was  the  rule  as 
laid  down  by  Lord  Hardwioke,  in  Brownsward  v.  Edwards, 
(2  Yes.  Sen.  243,)  and  such  is  the  rule  in  England  at  the  pre- 
sent day.    (Beames'  Pleas  in  Equity,  267,  &c.) 

The  defendant  in  this  case,  therefore,  cannot  put  in  an  an- 
swer without  oath,  but  he  may  state  under  oath,  that  an  answer 
to  the  specific  allegations  of  the  complaint  would,  or  might 
subject  him  to  a  criminal  prosecution;  and  such  statement, 
when  verified  as  required  by  the  code,  is  to  be  deemed  as  pat- 
ting in  issue  all  the  allegations  of  the  complaint,  in  the  same 
manner  and  with  the  like  effect  as  if  they  had  been  each  of 
them  denied  by  the  defendant.  If  there  are  any  all^ti'ons  in 
the  complaint  which  the  defendant  may  safely  answer,  he  must 
do  00  in  the  ordinary  way. 

Order  accordingly,  but  without  costs  to  either  party. 


The  Washington  Bank  of  Westerly  v.  Palmer. 

A  flCookhoUdr  ia  an  ineoiponttod  eompany,  m  not  a  party  to  the  action,  nor  a  per* 
■on  for  whoae  immediate  benefit  it  m  proeecated,  within  the  meaninf  of  eectioa 
399  of  the  code,  and  ie  therefore  a  competent  witnew  in  finvor  of  the  corpontioii. 
Febmary,  1850. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mason,  J.,  (after  advising  with  Duer  and  Campbell,  J.  J.}— 
The  plaintiffs  have  examined  under  a  commission  issued  in 
this  cause,  their  president,  cashier  and  notary.  On  their  cross- 
examination,  they  each  of  them  stated  that  they  were  stockhold- 
ers in  the  bank.  A  motion  is  now  made  for  a  new  commission 
to  re-examioe  the  same  witnesses,  upon  the  idea  that  they  were 
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incompetent  by  reason  of  interest,  and  that  the  objection  upon 
that  ground  has  been  removed. 

The  398th  section  of  the  code  declares  that  no  person  offered 
as  a  witness  shall  be  excluded  by  reason  of  his  interest  in  the 
event  of  the  action.  The  next  section  (§  399,)  is  as  follows : 
"  The  last  section  shall  not  apply  to  a  party  to  the  action,  nor 
to  any  person  for  whose  immediate  benefit  it  is  prosecuted  or 
defended,  nor  to  any  assignor  of  a  thing  in  action  assigned  for 
the  purpose  of  making  him  a  witness,"  and  it  is  supposed  or 
feared  by  the  counsel  for  the  plaintiff  that  the  witnesses  may 
be  excluded  under  some  one  or  other  of  the  clauses  of  this  399th 
section. 

Stockholders  in  a  corporation  are  not  in  form  parties  to  a  suit 
brought  in  the  name  of  the  corporation,  that  is,  they  are  not 
parties  to  the  record,  and  are  not  individually  liable  for  costs, 
nor  are  they  individually  entitled  to  receive  the  amount  which 
may  be  recovered,  as  plaintiffs  are.  It  was  indeed  held  at  one 
time  by  the  supreme  court  of  the  United  States,  that  for  the 
purpose  of  determining  the  question  of  jurisdiction  in  suits 
brought  by  a  corporation,  they  would  so  far  consider  the  indivi- 
dual stockholders  parties,  as  to  take  notice  of  the  places  of  their 
residence,  and  that  they  would  not  entertain  a  suit  by  the  cor- 
poration, if  it  could  not  have  been  maintained  by  all  the  indi- 
vidual stockholders.  But  this  doctrine  was  overturned  in  the 
late  case  of  the  Louisville  Rail  Road  Company  v.  Letson,  2 
Howard  U.  S.  R.  497,  554,  in  which,  the  court,  after  a  very  ela- 
borate argument,  distinctly  say  the  corporators  as  individuals 
are  not  parties  to  a  suit  brought  by  a  corporation,  but  parties 
having  an  interest  in  the  result. 

The  only  question  then  is,  whether  the  individual  stock- 
holders can  be  said  to  be  persons  for  whose  immediate  benefit 
the  suit  is  prosecuted  or  defended.  It  cannot  surely  be  a  cor- 
rect interpretation  of  this  phrase  "  immediate  benefit,"  to  apply 
it  to  every  person  who  would  be  pecuniarily  affected  by  the  re- 
sult of  the  suit,  for  that  would  annul  the  preceding  section, 
which  admits  as  witnesses  persons  thus  interested.  A  creditor 
of  the  plaintiff,  whose  debt  would  be  paid  out  of  the  recovery, 
or  a  party  interested  in  a  fund  which  would  be  increased  by  the 
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amount  of  the  debt  sued  for,  has  an  interest  in  the  Bvent  of  the 
suit,  but  the  suit  is  not  for  the  immediate  benefit  of  such  a  per- 
son, because  the  money  does  not  go  directly  into  his  hands  as 
his  property.  On  the  other  hand,  a  person  to  whom  the  debt  in 
suit  has  been  sissigned,  and  who  by  virtue  of  the  assignment 
would  be  entitled  to  receive  it  directly  from  the  debtor,  is  one 
for  whose  immediate  benefit  the  suit  is  prosecuted. 

These  sections  of  the  code,  are  taken  substantially  from  the 
British  act  of  the  6th  and  7th  Victoria,  commonly  called  Lord 
Denman's  act,  and  the  decisions  under  that  act  are  in  accord- 
ance with  the  views  above  expressed.    Thus  in  Hart^  ctdminis- 
trcUor,  V.  Stephens^  6  Ad.  ic  Ellis,  N.  S.  937,  the  plaintiff,  ad- 
ministrator of  a  married  woman,  called  the  husband  of  the  de- 
ceased, to  prove  admissions  by  the  defendant  of  the  debt  within 
six  years  ;  and  it  was  held  by  the  court  that  the  husband  was 
competent,  notwithstanding  his  possible  benefit  from  his  wife's 
estate.    In  the  case  of  Hill  v.  Ketching,  3  Man.  Grang.  &  Scott, 
299,  which  was  an  action  for  broker's  commissions,  the  plaintiff 
called  one  Cramond  as  a  witness,  who  stated  on  his  voir  dire^ 
that  he  had  no  claim  against  the  defendant,  but  in  consequence 
of  his  having  introduced  the  plaintiff  to  the  defendant,  he  should 
receive  half  the  commission  from  the  plaintiff,  if  he  recovered, 
pursuant  to  an  agreement  with  him  to  that  effect,  and  the  cus- 
tom among  brokers.    It  was  therefore  contended  that  the  wit- 
ness came  precisely  within  the  terms  of  the  proviso  in  Lord 
Denman's  act,  being  a  person  in  whose  immediate  and  indivi- 
dual behalf  the  action  was  brought.    The  case  was  very  fully 
argued,  and  carefully  considered.    All  the  judges  delivered  their 
opinion  on  this  and  the  other  points  involved.    Chief  Justice 
Tindal  said,  "  if  it  had  appeared  that  the  plaintiff  had  made 
over  to  Cramond  a  moiety  of  the  commission,  then  I  should 
have  said  that  Crammond  was  a  person  in  whose  immediate 
and  individual  behalf  the  action  was  in  part  brought,  but.  that 
is  not  so.    Cramond,  though  ,he  claims  a  moiety  of  the  com- 
mission under  a  separate  and  distinct  agreement  with  the  plain- 
tiff, has  no  right  to  lay  his  hand  upon  any  portion  of  the  money 
to  be  recovered  in  this  action." 

This  remork  applies  with  great  force  to  the  witnesses  in  the 
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present  case.  They  may  iiave  a  right  to  dividends  to  be  de- 
clared, out  of  the  profits,  if  there  shall  be  any,  and  those  divi- 
dends may  be  increased  by  the  amount  which  the  plaintiff  may 
recover  in  this  suit,  but  they  have  no  right  to  lay  their  hands 
on  any  portion  of  the  money  to  be  recovered. 

Maule,  J.,  observed  that  Cramond  was  no  party  to  th©  con- 
tract with  the  defendant,  and  therefore  could  have  no  right  to 
sue,  and  was  not  necessarily,  nor  could  he  be  properly  a  party 
to  the  record.  That  the  meaning  of  the  proviso  in  the  act  was, 
that  no  person  who  is  the  formal  party  to  the  record  shall  be 
called  as  a  witness,  nor  any  person  who,  though  not  the  formal 
plaintiff,  is  yet  substantially  so.  For  instance,  suppose  a  man 
assigns  a  bond,  and  sues  the  obligor  on  behalf  of  the  assignee, 
the  latter  would  be  a  person  for  whose  immediate  and  indivi- 
dual behalf  the  action  was  brought,  and  therefore  not  an  admis- 
sible witness. 

These  views  appear  to  me  to  commend  themselves  as  clear 
atid  sensible  expositions  of  the  act,  and  to  apply  with  great 
force  to  the  case  before  me  ;  and  I  should  have  had  no  hesitation 
in  saying  that  the  witnesses  examined  under  the  commission  in 
this  cause  were  entirely  competent,  and  that  a  second  commis- 
sion was  useless,  were  it  not  that  a  directly  contrary  decision 
has  been  given  at  a  general  term  of  the  supreme  court  held  in 
Delaware  county  in  June  last,  in  the  case  of  The  President  of 
the  Bank  of  Ithaca  v.  Bean  and  others,  (2  Code  Reporter,  133.) 
The  court  there  held  that  the  stockholders  compose  the  corpo- 
ration, and  that  to  say  the  suit  is  brought  for  the  immediate 
benefit  of  the  corporation,  and  not  that  of  the  stockholders, 
is  making  a  distinction  in  a  case  where  none  is  perceptible, 
and  decided  that  the  president  of  a  bank,  who  is  also  a  stock- 
holder, is  not  a  competent  witness  for  the  plaintiff.  With 
all  due  respect  for  the  learned  judges  who  pronounced  that 
decision,  I  cannot  acquiesce  in  its  correctness,  or  in  the  reason- 
ing on  which  it  was  founded.  But  yet,  upon  this  interlocutory 
motion,  I  do  not  think  it  proper  to  withhold  from  the  plaintiff 
the  opportunity  of  obviating  objection,  if  he  wishes  to  do  so; 
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and  will  therefore  allow  a  second  commission  to  issue  upon 
terms.(a) 


Voss  V.  Fielden. 

Where  infficieDt  time  has  ekipeed,  prima  facie,  to  haye  ottained  the  retun  of  » 
commiflBion,  iwned  with  a  stay  of  proeeedingvi  the  stay  will  be  raeated  on  motion 
of  the  adverse  party  ;  and  on  the  cause  being  called  for  trial,  the  party  takin|p 
the  commission  must  establish  the  groQuds  for  a  farther  stay,  if  there  be  any,  for 
the  return  of  the  commission. 
February  9,  1850. 

The  facts  appear  in  the  decision,  which  was  made  by  the- 
Chief  Justice,  after  advising  with  two  of  his  associates. 

Oaklet,  Ch.  J. — ^in  October  1848,  the  defendant  obtained  a 
commission,  with  a  stay  of  proceedings,  to  examine  witnesses  at 
Buenos  Ayres.  The  plaintiff  now  moves  for  leave  to  proceed  ta 
trial.  By  advices  received  in  October  last,  there  is  reason  to- 
think  that  some  progress  has  been  made  in  the  examination ;  and 
affidavits  are  produced  by  the  defendant,  tending  to  show  that 
there  has  been  no  unreasonable  delay.  The  plaintiff  claims  that 
he  ought  to  have  an  opportunity  to  meet  the  allegations  in  these 
affidavits,  and  that  the  defendant  ought  to  move  for  a  further 
stay. 

On  considering  the  matter,  we  think  the  rule  ought  to  be,  that 
the  parties  in  a  case  like  this  have  liberty  to  go  to  trial  at  the 
next  term.  If  the  commission  be  not  then  returned,  it  will  be 
incumbent  on  the  other  party  to  apply  for  a  further  stay.  This 
will  give  to  the  party  desiring  to  go  to  trial,  an  opportunity  ta 


(a)  The  principle  of  this  decision  was  affirmed  by  Dubr,  Mason,  and  CAiiraKLL, 
J.  J.,  in  Daviett  irc-t  asngneet  of  Wilder  ▼.  Crahtree  and  other*,  in  the  general 
term,  December,  1850.  It  was  there  decided  that  the  assignor  in  a  voluntary  gen- 
eral assignment  for  the  benefit  of  creditors,  was  a  competent  witness  in  a  suit 
brought  by  his  assignMs.  And  see  Bank  «/  Charleeton  ▼.  Enteric,  and  Brie  B^ 
R,  Co.  y.  Cook,  poeL 
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^answer  the  statements  on  which  his  adversary  relies  for  contin- 
^ling  the  stay  of  proceedings  and  obtaining  further  time  to  procure 
4he  testimony. 

Such  will  be  the  practice  in  future,  where  it  appears  that  suf- 
ficient time,  prima  facie^  has  elapsed,  for  the  execution  and 
veturn  of  the  commission. 


Cook  v.  Dickerson. 

The  code  of  procedure  has  4iot  repealed  or  altered  the  proyisieas  of  the  revised  stat- 
utes, prescribingr  the  security  and  the  terms  on  which  itqanctions  may  issue  to 
stay  proceedings  at  law. 

An  injanctien  to  stay  an  execntioui  at  the  suit  of  the  defendant,  granted  without  a 
deposit  and  bond,  or  an  order  of  the  court  dispensing  with  the  deposit,  and  allow- 
ing a  bond  in  lieu  of  it  and  a  bend  executed  accordiogly,  is  irregular,  and  will  be 
set  aside. 

The  fraud  in  the  recovery  of  the  judgment,  which  will  enable  the  court  to  dispense 
with  a  deposit  and  bond,  is  such  a  fraud  as  a  false  statement,  a  substitution  of 
one  paper  for  another,  or  the  like.    A  failure  to  perform  a  promise  or  condition 
on  which  the  judgment  was  given,  is  not  such  a  fraud. 
Feb.  9, 1850. 

Dickerson  recovered  a  judgment  against  Cook  by  confession, 
and  execution  was  issued  and  levied.  Thereupon  this  com- 
plaint was  filed  to  set  aside  the  judgment  and  execution,  on  the 
ground  of  fraud,  in  this,  that  there  was  an  agreement  by  D.  that 
if  C.  would  confess  the  judgment  he,  D.,  would  cancel  a  certain 
iBortgage  held  by  him,  and  deliver  up  certain  other  securities 
to  Ceok.  The  complaint  prayed  for  an  injunction,  application 
for  which  was  made  ex  parte  to  one  of  the  justices  at  chambers, 
and  it  was  allowed  by  him,  on  the  execution  of  a  security  by 
Cook  in  the  form  of  an  undertaking,  as  prescribed  by  the  code. 
No  bond  was  taken  under  the  provisions  of  the  revised  statutes, 
nor  any  deposit  made  of  the  amount  of  the  judgment.  A  mo- 
tion to  set  aside  the  injunction  was  subsequently  made  and 
granted  at  the  special  term,  from  which  order  Cook  appealed. 
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S.  Sanxayy  for  the  appellant. 
H,  Brewster^  for  the  respondent. 

By  the  Court. — The  first  question  is  whether  the  injune- 
tion  was  regular  utider  the  circumstances,  and  we  are  of  opiiv- 
ion  that  it  was  not  regularly  granted,  and  the  order  setting  it 
aside  must  be  affirmed.  The  only  security  taken  was  under 
section  222  of  the  code ;  and  the  undertaking  there  provided, 
applies  only  where  there  is  no  provision  by  statute  for  other  se- 
curity. 

The  revised  statutes,  (2  R.  S.  189,  190,  §  141  to  149,)  require, 
that  before  the  issuing  of  an  injunction  to  stay  proceedings  in  a 
personal  action  after  judgment;  a  deposit  shall  be  niade  of  the 
amount  of  the  judgment,  and  a  bond  with  sureties  executed  for 
the  payment  of  the  damages  and  costs  to  the  adverse  party. 
Power  was  conferred  on  "  the  chancellor,"  to  dispense  with  the 
deposit,  and  receive  a  sufficient  bond  for  the  amount  of  the  judg- 
ment ;  and  when  the  ground  of  the  injunction  is  that  the  judg- 
ment was  obtained  by  actual  fraud,  <<  the  chancellor'^  had  power 
to  dispense  with  both  deposit  and  bond. 

It  is  contended,  on  the  part  of  Cook,  that  these  provisions  are 
repealed  by  the  code,  and  a  new  system  substituted. 

Wo  think  not.  The  code  refers  repeatedly  to  existing  statu- 
tory provisions  as  to  giving  security  on  various  proceedings. 
There  is  no  inconsistency  between  the  requirements  of  the  re- 
vised statutes  to  which  we  have  referred,  and  the  undertaking 
to  be  given  under  the  code  in  all  cases  of  injunction.  Both  sys- 
tems may  work  harmoniously  together,  and  there  is  no  reason 
for  holding  that  the  simple  undertaking  prescribed  in  the  code, 
is  a  substitute  for  the  well  matured  and  important  provisions  of 
the  former  law  on  the  subject. 

As  to  the  actual  fraud  alleged.  It  is  true,  that  if  the  justice 
at  chambers  could  not  dispense  with  the  security,  and  deposit 
on  this  ground,  the  court  could  do  so  when  moved  to  dissolve 
or  set  aside  the  injunction.  We  have,  therefore,  looked  into  that 
mdtter.  The  statute  does  not  mean  the  kind  of  fraud  set  up  in 
this  complaint,  which  is  merely  a  breach  of  promise.    It  is  com- 
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plained  that  Dickerson  has  not  performed  what  he  agreed  to 
do,  if  Cook  would  confess  the  judgment.  The  fraud  meant,  is 
such  as  substituting  one  paper  for  another,  a  false  representa- 
tion of  facts,  and  the  like.  The  statement  made  may  be  a  good 
{[round  for  the  court  to  interfere  to  relieve  Cook ;  but  he  must 
give  the  security  according  to  the  statute,  and  have  relief  on  es- 
tablishing a  proper  case  for  it. 

Order  affirmed,  with  leave  to  Cook  to  give  security  in  ten  days, 
according  to  the  statute,  in  which  event  injunction  to  stand. 


J.  G.  King  v.  Merchants'  Exchange  Company  and  others. 

A  court  of  equity  will  not  open  a  default,  or  relioYO  a  party  from  the  consequences 
of  his  own  neglect,  in  order  to  enable  him  to  set  up  an  unconscientious  or  a  dis- 
honest defence. 

So  held,  where  after  a  decree  by  default  for  the  foreclosure  of  a  mortgrage  executed 
to  secure  bonds  of  a  corporation,  the  consideration  of  which  was  money  advanced 
to  and  used  by  the  corporation  for  the  purposes  of  its  creation  ;  the  corporation 
sought  to  be  let  in  to  defend,  on  the  ground  that  it  had  no  power  to  execute  such 
bonds  and  mortgage. 

(Before  Dubr,  Mason  and  Camfbbll,  J.  J.) 
February  16, 1850. 

Petition  for  a  rehearing.    The  facts  appear  in  the  decision. 

By  the  Court.  Mason,  J. — ^The  bill  in  this  cause  was  filed 
in  the  late  court  of  chancery  to  foreclose  two  mortgages,  execu- 
ted by  the  Merchants'  Exchange  Company  to  the  plaintiff,  as  se- 
curity for  the  payment  of  bonds  of  the  company  amounting  in 
the  whole  to  $700,000,  issued  for  monies  borrowed  by  them 
and  expended  in  the  erection  of  the  exchange.  The  com- 
pany and  also  several  other  of  the  defendants,  appeared  and  an- 
swered the  bill,  and  the  cause,  having  been  duly  transferred 
to  this  court,  was  regularly  brought  to  a  hearing  at  the  last  June 
term.  The  counsel  for  the  company  did  not  attend,  when  the 
cause  came  on  to  be  heard,  and  the  decree  was  taken  against 
them  by  default,  but  the  counsel  afterwards  appeared  on  the  set- 
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tlement  of  the  decree,  before  one  of  the  judges,  and  proposed  va- 
rious amendments  to  it,  some  of  which  were  adopted  by  the 
judge. 

A  reference  was  ordered  to  Wm.  Mitchell,  Esq.,  to  compute 
Ihe  amount  due,  and  he  was  directed  to  giye  notice  by  advertise- 
ment to  all  the  bondholders  to  come  in  and  prove  their  respective 
demands.  Other  special  directions  were  also  given^  both  as  to 
the  mode  of  conducting  the  reference  and  as  to  the  subjects  on 
which  he  was  to  report.  The  solicitors  and  counsel  of  the  com- 
pany  attended  before  the  referee,  under  this  order,  and  were  heard 
in  relation  to  the  subject  matter  referred.  The  referee  has  made 
his  report,  and  the  cause  is  now  on  the  calendar  of  the  present 
term  for  hearing,  on  exceptions  taken  by  some  of  the  defendants. 
No  exceptions  were  taken  by  the  company  to  the  report,  nor  was 
any  complaint  made,  when  the  counsel  appeared  on  the  settle- 
ment of  the  decree,  that  the  company  had  not  been  heard,  nor 
has  any  application  on  the  subject  been  made  until  the  present 
time.  A  petition  is  now  presented  by  the  trustees  of  the  compa- 
ny, praying  that  the  cause  may  be  reheard  upon  the  merits,  at 
the  same  time  that  the  exceptions  to  the  report  are  argued. 

The  grounds  on  which  the  rehearing  is  asked  for  are,  in  sub-, 
stance,  that  the  petitioners  are  advised  that  the  decree  is  errone; 
ous  in  declaring  the  bonds  and  mortgages  to  be  valid — ^that  the 
mortgages  are  not  either  of  them  a  valid  or  legal  security  for 
the  benefit  of  the  bondholders,  and  that  the  bonds  are  not  valid 
obligations  against  the  company.  They  also  say  that  Mr.  Bid- 
well,  who  acted  as  counsel  for  the  company,  was  accidentally 
absent  from  the  court  when  the  cause  was  called,  and  that  he 
intended  to  be  present  and  protect  the  rights  and  interests  of  the 
company. 

The  petition  farther  says  that  the  trustees  lately  chosen  by  the 
stockholders  have,  since  their  election^  employed  Augustus  Schell, 
Esq.,  and  that  from  his  investigations  it  appears  that  a  majority 
of  the  former  trustees  were  holders  of  some  of  these  bonds,  and 
that  it  was  for  their  interest  to  have  the  bonds  declared  valid, 
and  therefore  they  took  no  measures  to  present  to  the  court  obr 
jections  to  their  validity :  that  the  stockholders,  finding  their  in- 
terests neglected  by  those  trustees,  at  an  election  held  on  the 
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14th  of  January  last,  elected  other  trustees  in  their  stead.  That 
Aey,  the  stockholders,  ought  not  to  suffer  by  reason  of  the  acci- 
dental omission  of  their  counsel  or  the  neglect  of  their  trustees 
to  attend  to  their  interests,  and  that  they  have  a  good  and  sub- 
stantial defence  on  the  merits,  as  they  are  advised  by  their  coun- 
sel and  believe. 

The  petition  also  sets  forth,  that  the  time  for  excepting  to  the 
report  has  expired,  and  that  the  rights  and  interest  of  the  peti- 
tioners require  that  exceptions  be  filed,  and  they  pray  that  they 
may  have  liberty  to  file  them,  and  that  the  cause  be  reheard. 

To  this  petition  is  annexed  a  certificate  by  three  distinguished 
counsel  of  this  court,  that  they  have  examined  the  case  referred 
to  in  the  petition,  and  are  of  opinion  that  the  decretal  order 
therein  mentioned  is  q;rroneous  in  the  particulars  specified  in  the 
petition. 

It  appears  from  the  affidavits  and  other  papers  read  in  answer 
to  the  petition  that,  some  time  in  the  mouth  of  June  1843,  one 
Richard  Barry,  a  judgment  creditor  of  the  company,  filed  a  bill 
against  them  in  the  then  court  of  chancery,  to  obtain  payment 
of  his  debt,  in  which  bill  he  insisted  that  the  mortgages  and 
bonds  in  question  in  the  suit  were  void,  and  prayed  that  they 
might  be  so  declared.  To  that  bill  the  company  put  in  an  an- 
swer, insisting  on  the  validity  of  the  bonds  and  mortgages,  aver- 
ring that  they  had  been  executed  and  delivered  in  good  faith  and 
for  valuable  and  adequate  consideration,  to  parties  who  had  lent 
and  advanced  to  the  company  the  several  sums  of  money  secured 
by  them  respectively ;  and  they,  the  company,  were  justly  indebt- 
ed to  the  holders  of  the  bonds  in  the  sums  stated  in  their  condi- 
tion, and  that  the  moneys  loaned  to  them  on  the  security  of  the 
bonds  and  mortgages  had  been  expended  by  them  in  the  com- 
pletion of  the  Merchants'  Exchange  building,  which  could  not 
have  been  completed  without  the  aid  of  such  loans. 

The  suit  of  Barry  was  argued  with  great  ability,  on  the  part 
of  the  plaintiff,  by  two  of  the  distinguished  counsel  who  have 
given  the  certificate  annexed  to  the  petition  in  this  case,  and  a 
profound  and  luminous  opinion  was  delivered  by  Vice  Chancel- 
lor Sandford,  who,  after  a  laborious  investigation  of  all  the  ob- 
jections urged  against  the  validity  of  the  bonds  and  mortgages, 
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held  them  to  be  without  foundation  and  the  bonds  to  be  entirely 
valid,  and  dismissed  the  bill  with  costs.  That  decision  was  not 
appealed  from,  and  is  to  be  deemed  the  law  on  the  subject.(a) 

On  the  argument  of  the  petition,  the  counsel  of  the  company, 
by  direction  of  the  court,  submitted  the  points  on  which  they  in- 
tended to  rely  for  the  purpose  of  defeating  a  recovery  on  the 
bonds  and  mortgages,  in  case  the  court  should  grant  them  a  re- 
hearing. The  court  required  to  be  informed  on  these  points,  in 
order  that  they  might  see  whether  any  substantial  rights  of  the 
stockholders  had  been  sacrificed  by  the  course  the  cause  had 
taken. 

There  is  not  one  of  these  points,  however,  which  affects  the 
equity  of  the  plaintiff's  claim.  They  do  not  allege  any  thing 
at  variance  with  the  facts  stated  in  the  answer  of  the  company 
to  Barry's  bill,  just  referred  to.  They  do  not  pretend  that  any 
fraud  was  practised  on  the  stockholders,  but  merely  state  tech- 
nical objections  to  the  form  of  the  securities  and  to  the  power 
of  the  company  to  raise  money  upon  them,  most  of  which  ob- 
jections had  been  taken  and  overruled  in  the  case  of  Barry. 

There  is  an  important  difference,  however,  between  that  case 
and  the  present.  In  the  case  of  Barry,  a  judgment  creditor  of 
the  company  attacked  the  securities,  in  order  that  by  destroying 
them,  he  might  himself  obtain  the  payment  of  his  just  demand 
which  was  otherwise  hopeless.  In  the  present  case,  the  parties 
themselves,  who  created  the  securities,  who  applied  for  and  ob- 
tained the  money  on  the  faith  of  them,  who  expended  it  upon 
the  building  they  have  erected,  and  who  have  been  in  the  en- 
joyment of  its  benefits  in  common  with  the  whole  community, 
are  seeking  upon  mere  technicality,  to  deprive  their  creditors  of 
the  benefit  of  these  very  securities  on  which  alone  the  money 
was  advanced. 

Had  the  questions  now  sought  to  be  raised  been  properly  pre- 
sented to  the  court  when  the  cause  was  regularly  called  on  for 
hearing,  the  court  would  have  given  to  them  a  patient  and 
thorough  investigation ;  and  if  we  had  been  satisfied  that  the 
objection  to  the  bonds  and  mortgages,  however  technical  and 

(a)  Barry  v.  Merehants*  ExehangeCompany  and  J,  O,  King,  I  Sand.  Cb.R.980. 
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unconscientious,  were  yet  legally  valid,  we  should  not  have 
hesitated  to  declare  the  bonds  to  be  void,  and  to  free  the  proper- 
ty from  the  lien  of  the  mortgages,  although  we  might  as  indi- 
viduals have  been  pained  at  being  used  as  instruments  in  in- 
flicting an  indelible  stain  upon  the  mercantile  character  of  the 
city. 

We  are,  however,  spared  the  disagreeable  necessity  of  con- 
sidering the  question.  The  time  for  making  objections  of  this 
kind  in  this  cause  has  gone  by. 

The  plaintiff  has  obtained  his  decree  regularly,  according  to 
the  course  and  practice  of  the  court  The  defendants  suffered 
a- default,  and  they  have  moreover  slept  upon  it  for  nearly  eight 
mcNfiths*  They  come  before  the  court  asking  as  a  favor,  that 
which  they  acknowledge  thisy  cannot  claim  as  a  right.  But  it 
is  a  well  established  rule  that  the  court  will  never  open  a  de- 
fault, or  relieve  a  party  from  the  consequences  of  his  own  ne- 
glect, in  order  to  enable  him  to  set  up  an  unconscientious  or  a 
dishonest  defence.  The  books  are  full  of  decisions  to  this  effect. 
{Gap  V.  Gay,  10  Paige,  374 ;  Bard  v.  Fart,  3  Barb.  Ch.  Rep. 
633 ;  Beach  v.  The  FuUan  Bank,  3  Wen.  661.) 

According  then  to  the  established  practice  oif  the  court  this 
application  ought  to  be  denied  The  object  is  to  enable  the  de- 
fendants to  set  up  a  defence  contrary  to  the  right  and  justice  of 
the  case,  and  the  granting  it  would  facilitate  the  prosecution  of 
a  scheme,  which,  if  suceessful,  would,  upon  merely  technical 
grounds,  defraud  the  creditors  of  the  payment  of  their  just  de- 
mands. ■ 

It  is  said,  however,  by  way  of  excuse  for  not  having  made 
this  application  sooner,  and  indeed  as  a  reason  why  the  defence 
was  not  interposed  at  the  hearing,  that  the  former  trustees  were 
themselves  bond-holders,  and  therefore  personally  interested  in 
having  the  bonds  declared  valid ;  that  they  sacrificed  the  interest 
of  the  stockholders  to  their  private  interests,  and  that  in  truth 
the  stockholders  have  not  had  an  opportunity  to  make  their  de- 
fence until  the  present  time.  Admitting  this  to  be  so,  it  does 
not  render  the  defence  less  dishonest,  or  a  whit  more  entitled  to 
the  favor  of  the  court. 

But  the  opposing  affidavits  show  that  regular  elections  of 
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trustees  have  been  held  every  year  since  1836 ;  that  the  plain- 
tiff was  put  in  possesion  of  the  mortgaged  premises  as  mortga- 
gee in  the  month  of  October,  1843,  and  has  ever  since  that  time 
retained  possession  in  that  character ;  that  the  case  of  Barry,  in 
which  the  trustees  upheld  the  validity  of  the  securities,  was  de« 
cided  in  1844,  and  that  this  suit  was  commenced  iu  March,  1848, 
so  that  if  the  stockholders  disapproved  of  the  conduct  of  the 
trustees,  and  really  wished  or  intended  to  contest  the  validity  of 
the  bonds,  they  had  had  ample  opportunities  before  the  last  elec- 
tion, of  putting  in  trustees  who  would  have  taken  the  ground 
now  sought  to  be  taken  in  this  case.  If,  therefore,  they  have 
lost  the  opportunity  of  making  these  technical  objections,  it  has 
been  entirely  owing  to  their  own  negligence,  and  they  are  not 
entitled  on  this  ground  to  favor  from  the  court. 

But  we  apprehend  that  the  former  trustees  were  actuated  in 
this  matter  by  higher  motives  than  those  which  have  been  attri- 
buted to  them,  motives  which  unfortunately  those  who  at  pre- 
sent control  the  company's  affairs,  do  not  seem  to  appieclate. 

They  knew  that  the  debts  were  justly  due— that  the  money 
secured  by  the  bonds  and  mortgages  had  been  lent  upon  the 
application  and  solicitation  of  the  company  themselves ;  that  the 
particular  form  of  the  securities  had  been  offered  and  devised 
by  themselves ;  that  but  for  the  monies  obtained  upon  their  cre- 
dit, the  noble  structure  which  is  the  pride  and  ornament  of  our 
city,  would  never  have  been  erected ;  and  that  for  them  to  at- 
tempt upon  such  grounds  as  were  contended  for  by  Barry,  and 
are  attempted  to  be  set  up  here,  to  repudiate  these  debts,  would 
shock  the  moral  sense  of  every  honest  man. 

We  think  that  in  the  course  they  pursued,  they  manifested  no 
more  than  a  proper  regard  for  their  own  character,  and  that  of 
their  constituents.  And  it  is  with  feelings  of  no  ordinary  satis- 
fiustion  that  we  find  ourselves,  not  merely  authorized  but  abso- 
lutely required  by  the  established  rules  of  the  court  to  refuse  to 
these  petitioners  the  opportunity  of  presenting  questions,  the  dis- 
cussion of  which  in  our  judgment  injuriously  affects  the  chara&> 
ter  of  the  company,  and  through  them  of  the  whole  mercantile 
community. 

The  petition  for  rehearing  and  also  for  leave  to  file  exceptions 
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o  the  referee^s  report  is  denied ;  the  plaintiff's  costs  of  resisting 
he  petition  to  be  taxed  and  allotired  as  codts  in  the  cause. 


I     m\ 


McFarlan,  Denison  and  Bridge,  v.  Clark  and  Barton. 

Bridge  v.  Clarkv 
CoTHEAL  t.  Claris. 

Where  three  miita  were  bn>a|rht  againet  a  defendant,  m  the  first  of  wliidb,  proeebnt- 
ed  in  the  name  (with  others)  of  the  plaintiff  in  the  aeeond,  and  for  the  benefit  of 
the  plaintiff  in  the  third  f  oit,  the  point  involved  was  one  which  would  deterroitfe 
the  right  of  the  two  plainitffii  on  which  they  founded  their  daim  in  the  second 
and  third  snits,  (though  it  would  not  determine  their  danliages ;)  the  court  or- 
dered the  two  last  suits  to  be  stayed  until  the  deeieioo  of  the  first,  on  the  defend- 
ant therein,  stipulating  in  ease  he  failed  in  the  first,  to  oontest  in  the  two  laSl 
only  the  question  of  damages. 
March  4,  I85a 

^HE  facts  appear  in  the  opinion  of  the  court 

Mason,  J. — ^This  is  a  motion  on  the  part  of  the  defendant  for 
B  rule  staying  all  proceedings  in  the  last  two  causes  above  men*> 
tioned,  until  the  determination  of  the  first  above  entitled  cause, 
or  for  such  other  order  as  may  be  proper  in  the  premises. 

The  first  entitled  suit  is  brou^t  to  compel  a  specific  perform- 
ance of  certain  articles  of  association,  entered  into  by  the  plaintiffs 
and  others,  and  the  defendants,  whereby  the  defendant,  Clark| 
agreed  to  convey  to  the  plaintiffs,  as  trustees  of  the  association 
to  be  called  the  Guyandot  Land  Company,  certain  lands  par- 
ticularly set  forth  in  the  articles;  or  in  case  the  agreement 
cannot  be  specifically  performed,  then  that  the  plaintiffs  may 
recover  [damages  against  the  defendants,  or  one  of  them,  for 
the  non-performance  of  the  agreement.  The  plaintiffs  sue  in 
behalf  of  themselves  and  the  subscribers  to  the  agreement,  of 
whom  Gotheal,  the  plaintiff  in  the  third  suit,  was  one* 
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The  defence,  as  set  up  in  the  answer,  is  that  the  company 
never  was  organized,  and  that  the  articles  are  of  no  binding  force. 

The  second  suit  is  brought  by  one  of  the  plaintiffs  in  the  first 
suit,  and  also  a  subscriber  to  the  articleSj  to  recover  damages  for 
the  breach  of  a  written  agreement  by  the  defendant  Clark,  ta 
transfer  and  assign  to  him,  after  organization  of  the  company, 
two  hundred  and  fifty  shares  Of  the  stock  thereof;  and  the  de-^ 
fence  is,  that  the  company  never  was  organized,  and  of  course 
the  agreement  to  transfer  is  not  binding. 

The  complaint  in  the  third  suit  is  identical  with  that  in  the 
Second,  except  as  to  the  number  of  shares,  which  is  only  one 
hundred  and  twenty-five  instead  of  two  hundred  and  fifty,  and 
the  defence  is  also  precisely  the  same. 

It  is  clear  that  in  all  three  suits,  the  great  question  is,  whe- 
ther the  company  was  oi^anized,  so  as  to  render  it  obligatory  on 
the  defendant  Clark  to  convey  the  land.  If  it  was  not,  he  cam 
tiot  be  called  upon  to  do  so,  or  be  made  answerable  for  not 
transferring  shares  which,  until  after  such  organization,  had  no 
existence.  The  execution  of  the  articles  in  the  first  cause,  and 
of  the  contract  in  the  second  ahd  third  cases,  by  the  defend- 
ants, is  expressly  admitted,  so  that  no  proof  will  be  necessary 
or  proper  in  either  of  the  cases,  but  such  as  bears  upon  the 
question  of  organization.  But  I  see  no  reason  for  compelling 
tfie  defendant  Clark  to  litigate  this  question  in  three  different 
suits,  or  to  allow  the  plaintiffs  to  proceed  pari  pcissuj  subjecting 
him  to  the  heavy  costs  which  each  of  them  must  occasion. 

If  the  court  shall  be  of  opinion  in  the  first  suit,  that  Clark 
ought  not  to  perform  the  agreement,  it  will  follow,  of  course^ 
that  there  is  no  company,  and  no  shares  to  be  transferred,  for 
they  are  based  upon  the  conveyance  of  the  land,  and  that  ques- 
tion ought  to  be,  and  in  point  of  law  would  be,  conclusive  with 
the  plaintiffs  in  the  other  two  suits ;  for  the  plaintiffs  in  them  are 
respectively  plaintiffs  in  the  first — Bridge,  by  name  and  in  form, 
and  Cotheal  in  reality,  the  suit  being  in  behalf  of  all  the  sub- 
scribers, and  one  in  which  they  have  a  conmion  interest.  (JSotf- 
thaud  V.  DiaSj  3  Denio,  238.) 

So  on  the  other  hand,  if  the  court  should  come  to  the  conclu- 
sion, in  the  first  suit,  that  the  contract  ought  to  have  been  per 
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formed  by  Clark,  but  that  they  cannot  make  a  decree  for  its 
specific  execution  as  against  Clark,  because  he  has  disabled 
himself,  or  because  Barton  cannot,  by  reason  of  circumstances 
in  his  favor,  be  compelled  to  convey  to  Clark,  then  the  plaintiffs 
will  be  entitled  to  damages,  and  Cotheal  as  well  as  Bridges,  will 
be  authorized  to  come  in  and  prove  their  amount.  The  rule  of 
damages,  I  apprehend,  would  be  the  loss  which  each  individual 
subscriber  had  sustained  by  reason  of  the  failure  of  the  defend- 
ant to  fulfil  his  agreement,  and  the  measure  of  that  loss  would 
be  the  difference  between  the  value  of  the  shares  each  were  en- 
titled to  receive,  and  the  sum  agreed  to  be  paid  for  them,  and 
that  would  be  the  precise  rule  and  measure  of  damages  in  the 
second  and  third  suits. 

it  is  only  on  the  supposition  that  the  defendant  Clark  should 
be  decreed  specifically  to  perform  his  contract,  that  all  the  ques^ 
lions  in  the  second  and  third  suits  would  not  be  settled  and  ter^^ 
minated  in  the  first  suit.  In  the  event  last  supposed,  the  com- 
pany would  be  declared  to  have  been  organized  so  as  to  oblige 
the  defendant  to  convey  the  lands,  and  of  course  would  have 
been  in  default  in  not  having  conveyed.  The  plaintiffs  in  the 
second  and  third  suits,  would  then  be  entitled  to  recover  dama- 
ges by  reason  of  the  breach  of  his  agreement  to  transfer  the 
shares.  But  in  the  ascertaining  of  these  damages,  it  would  not 
be  necessary,  nor  ought  the  defendant  to  be  permitted  to  litigate 
again  the  question  of  organisation.  The  decision  on  that  point 
in  the  first  suit,  would  be  conclusive  upon  him. 

Under  a  view  of  all  the  circumstances  of  the  case,  the  pro- 
ceedings in  the  second  and  third  suits  should  be  stayed  until 
the  determination  of  the  first  suit,  provided  the  defendant  will 
stipulate  in  the  two  former,  that  in  case  there  should  be  a  judg- 
ment for  specific  performance  against  the  defendants,  or  against 
Clark  in  the  first  entitled  suit,  the  plaintiffs  in  the  other  suits 
may  have  a  judgment  for  such  damages  as  they  shall  prove  to 
have  sustained ;  and  in  such  case,  they  have  liberty  to  apply  on 
due  notice  to  the  opposite  party,  after  a  decree  for  specific  pep- 
formance  in  the  first  entitled  suit,  for  a  rule  for  such  assessment, 
either  before  the  court  or  a  referee,  or  in  such  other  way  as  the 
court  may  think  proper,  and  the  defendant  may  take  an  order  to 
that  effect 
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SmiTtiy  ToRftET  &  Co.  V.  OreeniK  and  YiNfi. 

The  plamtiff  can  denmr  to  an  answer,  only  Ibr  defeeta  in  retpeet  of  the  new  naC- 

ter  aet  op  therein  by  way  of  aTmdanoe. 
ImleTant  or  redandant  natter  in  an  anawer,  may  be  stricken  out  on  motion,  and 

in  like  manner  uncertain  or  indefinite  matter  may  be  made  more  definite. 
Immaterial  matter  cannot  be  demurred  to. 
The  defendant's  omisddn  tc  answer  an  allegation  of  the  complaiht,  is  no  ground  df 

demurrer. 
March,  IW). 

The  points  presented  appear  in  the  decision. 

Mason^  J.^— The  code  has  enacted  some  new  rules  with  re^ 
gard  to  insufficient  and  irrelevant  pleadings,  which  have  not 
been  attended  to  in  these  demurrers. 

In  the  first  place,  a  plaintiff  can  demur  for  insufficiency,  only 
to  new  matter  which  is  set  up  by  way  of  defence.  (Section  153 
in  connection  with  section  149.)  If  irrelevant  or  redundant 
matter  is  inserted,  he  may  move  to  strike  it  out ;  or  if  an  allega* 
tion  is  so  indefinite  or  uncertain)  that  the  precise  nature  of  the 
defence  is  not  apparent,  he  may  move  that  it  be  made  more  de« 
finite.  ((  160.) 

The  first  demurrer  taken,  falls  under  the  provisions  of  this 
last  section.  If  the  stiatement  of  the  agreement  between  the 
defendants  is  immaterial,  it  may  upon  application  be  stricken 
out ;  and  if  the  allegation  of  the  defective  execution  by  the 
plaintiffs  of  the  articles,  is  too  indefinite  or  uncertain,  it  may 
be  made  more  definite  or  certain  by  amendment ;  or  it  may  be 
stricken  out  as  irrelevant  This  last  matter,  if  well  pleaded, 
would  be  in  the  nature  of  a  demurrer  to  the  plaintiff's  claim. 
It  amounts  to  this,  that  upon  the  plaintiff's  own  showing,  the 
defendants  were  not  bound  by  the  agreement,  and  no  demurrer 
can  be  taken  to  a  demurrer,  whether  the  issue  in  law  be  well  or 
ill  tendered.  (Steph.  on  Plead.  266.)  The  first  demurrer  must 
therefore  be  overruled. 

The  fifth  demurrer  is  liable  to  one  of  the  same  objections ;  it 


OASES  OF  PRACTICE,  &c.  703 

■    ■■  II  ■!■.!-  .1  -  I     » 

Huff  V.  Bennett. 

is  taken  on  the  ground  of  the  immateriality  of  the  matter  de- 
murred to,  and  must  therefore  be  overruled. 

Nor  is  it  a  ground  of  demurrer,  that  the  defendant  has  not 
denied  any  allegation  of  the  complaint  in  the  form  and  manner 
prescribed  by  section  149.  The  16Sth  section  provides,  that 
every  material  allegation  of  the  complaint  not  specifically  con- 
troverted by  the  answer,  as  prescribed  by  section  149,  shall  be 
taken  as  true.«  If,  therefore,  the  plaintiff  is  right  in  supposing 
that  the  defendants'  denial  of  knowledge  of  any  fact  other  than 
from  the  complaint,  is  not  such  a  denial  as  is  required  by  the 
code,  he  is  saved  from  the  necessity  of  proving  such  fact  on  the 
trial.  This  remark  applies  to  the  third,  fourth  and  sixth  de- 
murrers, which  must  therefore  be  overruled,  ^ 


Huff  v.  Bennett. 


Where  any  exception  ie  taken  at  the  trial,  the  party  may  make  a  case,  preeentinf 

■neh  exception. 
An  order  eniar^g  the  time  to  moke  a  eaae  or  bill  of  exceptiona,  ie  not  a  itay  of 

pioeeediagi. 
An  €x  parte  order  of  a  joetioe  at  chambeoi,  staying  proceedingi  for  morw   ban 

twenty  dayi,  ie  null,  and  may  he  disregarded. 
March  I6th,  1850. 

This  case  was  tried  by  a  jury  before  the  chief  justice,  and  a 
verdict  rendered  for  the  plaintiff  on  the  22d  of  Decemberi  1849. 
On  the  24th  of  December,  the  defendant's  attorney  obtained  from 
a  justice  at  chambers,  on  an  application  without  notice,  an  order 
giving  the  defendant  thirty  days  to  make  a  case  or  bill  of  er* 
eeptions,  and  "  that  in  the  mean  time,  and  until  the  case  be  set- 
tled, all  proceedings  be  stayed."  On  the  12th  of  January  the 
defendant  served  a  draft  case,  and  amendments  thereto  were 
served  by  the  plaintiff,  and  notice  given  by  the  defendant  to  at- 
tend before  the  chief  justice  to  settle  same.  When  the  parties 
attended  before  him,  it  was  objected  by  the  plaintiff  that  he 
ought  not  to  settle  the  case  as  it  had  not  been  served  in  time,  and 
Ihe  defendant  was  dioected  to  mofb  for  an  order  to  settle,  irhea 
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the  question  of  the  regularity  of  the  proceedings  might  be  dis- 
cussed.   The  defendant  moved  accordingly. 

B.  GalbraUh,  for  the  defendant. 

A.  Nash,  for  the  plaintiff. 

Oaklet,  Ch.  J. — ^This  was  an  action  for  libel,  tried  before 
me ;  there,  was  a  verdict  for  the  plaintiff  for  a  small  sum;  and 
on  the  coming  in  of  the  verdict,  I  gave  the  usual  directions  to  the 
clerk,  and  the  usual  entry  of  judgment  was  made.  There  was 
no  order  that  the  cause  be  reserved  for  argument  or  further  con- 
sideration. 

The  attorney  for  the  defendant  obtained  from  a  justice  of  the 
court  of  chambers,  without  notice,  an  order  extending  the  time 
to  make  a  case  thirty  days,  and  staying  plaintiff's  proceedings 
in  the  mean  time.  The  plaintiff,  notwithstanding  this  order^ 
entered  up  and  perfected  his  judgpient.  The  defendant  made 
and  served  a  case,  and  the  plaintiff  served  amendments  thereto. 
When  the  parties  attended  before  me  to  settle  the  case,  some 
circumstances  that  then  transpired  induced  me  to  direct  notice 
of  a  motion  for  leave  to  settle  the  case,  so  that  the  question 
might  be  regularly  argued.  The  motion  was  made,  and  it  in- 
volves in  the  first  place,  the  question  whether  any  right  was  re- 
served to  the  defendant  at  the  trial  to  make  a  case.  The  right 
was  not  reserved  in  terms,  and  I  am  not  prepared  to  say  any 
was  reserved,  but  it  is  our  practice  where,  in  the  course  of  a 
trial  any  exception  is  made,  to  regard  that  exception  as  an  im- 
plied declaration  of  an  intention  to  make  a  case.  Wherever 
such  an  exception  is  taken  in  any  case  tried  before  me,  I  always 
consider  the  right  to  make  a  case  reserved.  Such  exception  was 
taken  here,  and  the  defendant,  therefore,  had  a  right  to  make  a 
case. 

Then  has  this  case  been  made  in  pursuance  of  the  rules  of 
practice.  The  supreme  court  rules  which  apply  also  to  this 
court,  require  the  case  to  be  made  within  ten  days  of  the  trial. 
Hei^  the  case  was  not  made  within  ten  days,  but  within  the 
QUla^ed  time  granted  by  the  order  of  the  judge*    The  question 
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is  raised,  whether  the  justice  had  a  right  to  make  that  order« 
There  was  no  foundation  for  questioning  the  right  of  the  judge 
to  make  an  order  in  the  cause,  although  he  could  not  stay  the 
plaintiff^s  proceedings  for  more  than  twenty  days.  He  had 
power  to  enlarge  the  time  to  make  a  case,  and  the  order  to  stay 
the  plaintiff's  proceedings  for  thirty  days  was  undoubtedly  im- 
providently  granted,  and  we  so  consider  it.  (Code,  §  401.)  An 
order  enlarging  the  time  to  make  a  case,  does  not  operate  as  a 
stay  of  proceedings,  and  the  defendant  therefore  had  a  right  to 
enter  and  perfect  his  judgment. 

The  order  extending  the  time  was  regular,  the  defendant's 
attorney  has  acted  in  accordance  with  the  practice,  and  we 
think,  therefore,  the  defendant  has  a  right  to  have  his  case  set- 
tled, and  so  decide. 


COMSTOCK  V.  Bayard  and  others* 

Where  in  a  salt  againat  three,  for  the  recovery  of  money,  two  aafier  jaif  ment  hy 
defanlt,  and  the  third  defends  the  suit  and  has  a  verdict  in  his  favor,  he  k  enti- 
titled  te  coats  against  the  plaintiff  under  section  305  of  the  code. 
April  25, 1850. 

This  was  a  suit  against  Bayard,  Brinkerhoff  and  Weeks,  to 
recover  the  proceeds  of  goods  alleged  to  have  been  left  with  them 
as  partners,  for  sale.  Bayard  denied  his  liability.  The  other 
two  defendants  suffered  judgment  to  go^by  default.  On  the  trial, 
there  was  a  verdict  for  Bayard,  who  now  claims  costs. 

By  the  Court. — ^The  304th  section  of  the  code  allows  costs 
of  course  to  the  plaintiff,  in  an  action  like  this,  where  he  shall 
recover  fifty  dollars  or  more.  Section  305  gives  costs  to  the  de- 
fendant in  the  same  actions,  unless  the  plaintiff  be  entitled  to 
costs  therein.  Section  306  permits  the  court  to  grant  costs  to 
defendants  not  united  in  interest  or  in  their  defences,  who  suc- 
ceed, when  the  plaintiff  recovers  against  others.    This  section 

Vol-  11  89 
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applies  to  other  actions,  than  those  specified  in  the  two  previous 
sections. 

If  the  costs  rested  in  our  discretion,  we  would  grant  them  u> 
Bayard ;  but  he  is  clearly  entitled  to  them  by  the  code.  This 
follows  from  the  nature  of  the  action  and  the  fact  that  the  plain* 
tiil*  is  not  entitled  to  eosts  against  him.  Section  305  gives  the 
defendant  costs  in  such  case,  and  it  applies  to  any  defendant 
im  the  suit  against  the  plaintiff. 


GamNELL,  MiNTURN  &  Co.  r.  Schmidt  &  Balchek. 

SmUob  oim  hundred  and  eleven  of  the  amended  code,  which  reqaine  that  ereiy 
aetien  shall  be  proeecoted  ia  the  name  of  the  feal  party  in  intereet,  ii  an  enaat- 
ment  of  the  rale  retpectiog-partiet  which  hai  alwaya  prevailed  in  eooiti  of  eqohj ; 
and  it  thoold  be  applied,  aa  far  ai  practicable,  aecordiog  to  the  prinriplBe  adopted 
in  thoae  eoorte. 

A  hctot  or  other  mercantile  agent,  who  contracts  in  hie  own  name,  on  behalf  of  ht» 
principal,  it  a  tnuUe  of  an  expreot  trust,  within  the  meaning  of  aection  one  hnn^ 
dred  and  thirteen  of  the  code,  and  ii  the  proper  party  to  bring^an  acdon  npon  tbr 
contract 

After  judgment,  a  defendant  will  not  be  permitted  to  open  the  cause  ao  as  to  set  ap 
that  the  suit  has  not  been  brought  in  the  name  of  the  real  party  in  intereat,  pro- 
vided the  plaintiff  have  the  right  to  receive  the  money  recovered,  and  can  give  a 
valid  discharge. 
Aprii,  1850. 

The  plaintiffs  purchased  and  shipped  in  their  own  names,  a 
cargo  of  corn  on  board  the  brig  Selma  for  Sligo,  under  an  agree- 
ment with  the  defendants,  who  had  chartered  the  vessel ;  and 
took  a  bill  of  lading  from  the  master  in  the  ordinary  way.  The 
vessel  put  in  at  St.  Thomas  in  distress,  and  the  corn  being  dam> 
agedf  was  sold  and  the  proceeds  received  by  the  defendants. 
This  suit  was  brought  to  recover  these  proceeds.  It  was  tried 
in  March  last,  when  a  verdict  was  given  in  favor  of  the  plainti£Eir 
and  judgment  was  subsequently  rendered  on  the  verdict. 

On  thd  twenty-third  of  April,  the  defendants  presented  to  one 
of  the  justices  at  chambers,  affidavits  that  one  of  the  plaintiffs 
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had  admitted  to  one  of  the  defendants,  in  conversation  on  the 
ainth  of  April,  after  the  verdict  and  judgment  had  been  rendered, 
4hat  the  plaintiffs  had  no  interest  in  the  cargo,  but  that  the  same 
was  purchased  by  them  solely  as  agents  of  Baring  &  Brothers, 
of  London ;  and  that  neither  of  the  defendants  had  any  reason 
to  believe,  until  after  verdict  and  judgment,  that  the  plaintiffs 
had  acted  as  agents  in  the  matter.  They  thereupon  obtained  an 
order  to  show  cause,  why  the  verdict  and  all  subsequent  pro- 
ceedings, should  not  be  set  aside  and  the  defendants  allowed  to 
amend  their  answer  in  cenfornuty  with  the  facts  alleged  ia  the 
affidavits. 

N.  D.  EUingwoad^  for  the  defendants, 
D.  Lordy  for  the  plaintiffs. 

Bt  the  Court.  Mason,  J. — ^This  motion  is  founded  upon 
the  one  hundred  and  eleventh  section  of  the  amended  code,  which 
declares  that  "  every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as  otherwise  provided  in  sectioa 
113,"  and  the  question  presented  i^,  whether  the  defendants  are 
entitled,  after  verdict  and  judgment,  to  have  the  whole  case 
opened,  for  the  purpose  of  introducing,  by  way  of  defence,  the 
fact  not  previously  discovered,  that  the  plaintifiis  made  the  coo* 
tract  on  which  the  suit  is  brought,  as  agents  or  factors  of  the 
Messrs.  Barings. 

This  is  nothing  more  than  a  statutory  enactment  of  the  rala 
respecting  parties  which  has  always  prevailed  in  courts  of  equity* 
Adopted  by  those  courts  on  grounds  of  public  policy  and  conve- 
nience, they  will  never  suffer  it  to  be  so  applied  as  to  defeat  the 
ends  of  justice,  and  therefore  it  has  received  numerous  qualifica- 
tions and  exceptions.  Some  of  these  have  been  incorporated  in 
the  subsequent  sections  of  the  code.  Although  fVom  its  being 
placed  on  the  statute  bock,  it  cannot  be  so  easily  moulded  as 
before  to  suit  paiticular  cases,  yet  we  are  bound  in  its  applica* 
tion  to  adopt,  as  far  as  practicable,  those  principles  which  the 
courts  have  found  to  be  best  suited  to  advance  the  ends  of  justice. 
Ordinarily  the  ol|jection  of  want  of  necessary  parties,  is  taken  ad* 
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^ntage  of  in  courts  of  equity  by  plea  or  demurrer,  or  tfpoQ  the 
hearii^.  If  the  absence  of  necessary  penrties  shootd  not  be  di^^ 
covered  until  after  decree  enrolled,  the  only  way  of  preseming 
the  fact  to  the  court,  was  by  bill  of  review ;  but  it  rested  solely 
m  the  discretion  of  the  court  to  allow  such  bill  to  be  filed ;  and 
permission  would  therefore  be  refused^  although  the  facts  rt  ad-* 
mitted,  would  change  the  decree^  where  the  court,  looking  to  all 
the  circumstances,  should  deem  it  unadvisable.  (Story's  Cq.  PL 
417.) 

Notwithstanding  the  statute,  we  think  the  court  is  now  at  lib- 
erty to  look  into  the  circumstances  of  the  case,  and  exercise  itt 
discretion  in  granting  or  refusing  a  motion  which  is  anak)gou9 
to  a  motion  for  leave  to  file  a  bill  of  review.  If  it  were  made  ta 
appear  that  the  plaintiffs  had  no  right  to  the  receipt  of  the  monies 
recovered  by  the  judgment,  and  no  title  whatever  to  be  parties 
to  the  suit,  and  that  fact  should  not  be  discovered  till  after  judg-' 
ment^  I  should  conceive  it  to  be  the  duty  of  the  court  to  interfere 
by  opening  the  judgment,  and  to  allow  this  fact  to  be  put  fn  issue^ 
But  that  is  not  this  case.  In  the  first  place,  the  ii^intifb  are 
proper,  if  not  necessary  parties  to  this  suit.  The  contract  wa9 
made  by  them  in  their  own  names,  the  corn  was  purchased 
and  shipped  by  them,  and  they  were  personally  liable  for  the 
freight.  Had  a  suit  in  chancery  been  brought  on  this  contract^ 
a  careful  pleader  would  have  joined  them  with  the  Barings,  or 
the  true  owners,  as  plaintiffs,  and  would  hardly  have  considered 
the  suit  complete  without  them.  (Calvert  on  Parties,  218, 229.) 
Bat  there  is  nothing  in  the  code  to  prohibit  them  from  being 
parties  to  the  suit,  although  they  be  agents.  All  that  the  code 
requires  is  that  the  real  parties  in  interest  should  be  before  the 
court.  The  statute  was  intended,  as  we  have  intimatedi  not  tot 
establish  an  entirely  new  rule,  but  to  apply  the  old  chancery 
f  ule  to  all  cases.  (See  remarks  of  the  commissioners  to  Title  III 
of  the  Code  of  1848,  p.  124.) 

In  the  next  place,  admitting  the  plaintiffs  to  be  the  mere  fao^ 
tors  of  the  Barings,  yet  they  have,  by  the  terms  of  the  contract, 
the  right  to  receive  the  monies  payable  under  it.  The  defen^ 
dauts  would  not  only  be  safe  in  paying  them,  but  bound  to  do  89 
efttil  attaal  nocioe  from  ttie  principals  not  te  pay^    The  know^ 
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ledge  of  the  fact  that  the  plaintiflfs  are  agents  of  the  BariDgs,  does 
not  in  any  manner  affect  the  obligations  of  the  defendants  to  pay 
them. 

Suppose  then  this  application  were  granted,  and  the  answer 
of  the  defendants  amended,  the  present  plaintiffs  would  still  be 
proper  parties,  and  the  only  effect  of  the  amendment  would  be 
to  compel  the  Barings  to  be  brought  in  as  plaintiffs.  But  the 
right  of  the  present  plaintiffs  to  receive  the  moneys  recovered, 
and  to  discharge  the  claim,  would  still  remain  the  same.  It  is 
manifest,  then,  that  by  the  judgment  as  it  now  stands,  no  sub* 
stantial  rights  have  been  violated,  and  that  no  protection  would 
be  secured  to  the  defendants*  The  whole  question  resolves 
itself  into  a  matter  of  mere  form ;  and  the  granting  the  motion 
would  be  to  allow  form  to  over-ride  and  control  the  justice  of  the 
case* 

I  am  of  opinion,  therefore,  that  at  this  stage  of  the  suit,  it  is 
not  imperative  on  the  court  to  allow  this  application,  but  that  it 
is  a  matter  resting  in  discretion,  and  that  in  the  exercise  of  a 
sound  discretion  it  ought  not  to  be  granted.  The  only  effect  of 
granting  it  would  be  to  delay  the  rightful  owners  of  the  money 
from  its  speedy  collection,  and  to  afford  to  the  defendants  a  new 
trial,  when  they  cannot  attain  it  in  any  other  way. 

The  preceding  observations  have  been  based  on  the  idea  that 
the  Barings  ought  by  force  of  the  111th  section  to  have  been  made 
parties  to  the  suit.  That  section,  however,  excepts  from  its  op- 
eration the  cases  enumerated  in  section  143,  which  reads  as  fol- 
lows :  *^  An  executor  or  administrator,  a  trustee  of  an  express 
trusty  or  a  person  expressly  authorized  by  statute,  may  sue  with- 
out joining  with  him  the  persons  for  whose  benefit  the  suit  is 
prosecuted." 

It  has  been  generally  supposed  that  the  words  ''express  trust'' 
in  this  section,  refer  to  trusts  of  land  authorized  by  the  revised 
statutes,  and  which  are  in  the  statutes  themselves  termed  "  ex- 
press trusts,"  and  to  them  alone.  It  is  not  necessary,  however, 
vo  give  to  the  words  this  restricted  meaning.  They  are  capable 
of  a  more  extensive  signification,  so  as  to  include  all  contracts  in 
which  one  person  acts  in  (rust  for  or  in  behalf  of  another.  Of 
this  kind  ars  oontiaets  made  by  faetors,  and  other  mercantile 
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agents,  who  act  in  their  own  names,  but  for  (he  benefit  of  and 
without  disclosing  their  principals.    So  complicated  and  so  ex- 
tensively ramified  are  mercantile  transactions,  that  it  is  frequently 
impossible  to  tell  who  are  the  real  parties  in  interest    The  par- 
ties who  execute  an  order,  or  make  a  contract  in  pursuance  of 
instructions  from  their  correspondent,  may  be  themselves  entiiely 
ignorant  of  the  names  or  residence  of  the  real  principals.    In  the 
case  before  us,  Messrs.  Baring  Brothers,  although  they  gave  the 
order  to  the  plaintifiis  in  their  own  names,  may  themselves  have 
been  the  agents  of  some  house  in  Sligo,  from  whom  they  received 
their  instructions,  and  that  house  may  have  acted  under  the  di- 
rections of  several  dealers  there  who  may  have  united  in  the 
purchase  of  the  cargo.    Now,  if  the  verdict  and  judgment  of  the 
court  on  the  merits  is  to  be  set  aside,  and  the  whole  controversy 
opened,  whenever  the  discovery  shall  be  made  that  some  person 
has  an  interest  in  the  recovery  who  was  not  a  party  to  the  suit, 
it  will  be  extremely  difficult  hereafter  to  hold  a  judgment  upon 
a  mercantile  contract    If  the  defence  now  proposed  were  to  be 
allowed,  and  the  Barings  made  parties  to  the  suit,  it  might  torn 
out  after  a  second  trial,  verdict  and  judgment,  that  the  house  in 
Sligo  was  interested,  and  by  the  same  rule  the  judgment  must 
be  opened  again. 

It  is,  therefore,  the  duty  of  the  court  to  apply  the  words  ^<  trus- 
tees of  an  express  trust,"  to  cases  like  the  present,  if  it  can  be 
done  without  violence  to  language ;  and  we  think  it  can.  Mer- 
cantile  agents  and  factors  who,  according  to  the  usage  and  cus- 
tom of  merchants,  do  business  in  their  own  names,  but  for  other 
myrtles,  are  trustees  in  the  strict  sense  of  the  term.  They  aieso 
m  fact,  and  they  have  always  been  held  liable  as  such,  to  accotmC 
in  a  court  of  equity.  The  trust,  though  not  created  by  a  foroial 
deed  or  instrument,  yet  appears  upon  the  face  of  every  onler 
contained  in  the  correspondence  of  their  principals,  in  pursuance 
of  which  they  act,  and  may  therefore  well  enough  be  called  an 
"  express  trust" 

We  know,  too,  that  in  the  code  words  are  not  always  used  in 
the  strict  technical  sense,  but  in  such  a  sense  as  would  be  appa- 
rent to  persons  unskilled  in  legal  phraseology.  There  is,  moie- 
over,  high  authority  fi>r  the  construction  we  have  given  to  the 
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words  in  question.  In  the  code  submitted  to  the  legislature  at 
their  last  session,  but  not  acted  upon,  sections  597  and  598  Cor- 
respond to  sections  111  and  113  of  the  present  amended  ccdc, 
and  are  proposed  to  be  re-enacted  in  the  same  terms,  but  with* 
this  addition  to  section  599,  <'  a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another,  is  a  trustee 
of  an  express  trust  within  the  meaning  of  this  section."  The 
commissioners  add  a  note  as  follows:  "Amended  Code,  §  113. 
The  last  sentence  is  added  to  remove  a  doubt  which  has  been 
expressed." 

The  construction  put  on  this  section  is,  then,  the  construction 
of  the  commissioners,  who  seem  to  have  anticipated  the  very 
question  raised  in  this  case.  If  I  am  correct  in  this  view,  the 
plaintiffs  were  the  proper  and  the  only  proper  persons  to  bring 
this  action,  and  the  defence  of  want  of  parties,  even  if  allowed  to 
be  interposed,  would  be  unavailing.  On  this  latter  point  I  have 
consulted  with  two  of  my  associates,  Judges  Duer  and  Camp- 
bell, and  am  authorized  by  them  to  say  that  they  concur  in  this 
interpretation  of  the  words  "  trustee  of  an  express  trust,"  in  the 
113th  section. 

In  any  view  of  the  case,  therefore,  this  motion  ought  not  to  be 
granted,  and  it  is  denied  with  costs. 


Towns  END  v.  Townsend. 

An  •greement  made  daring  coTerture,  between  a  hnsband,  hie  wife,  and  a  trnetee 
of  tlie  latter,  tliat  in  coneideration  of  her  enjoying  aeparately  and  ebaolntely  con* 
trolling  her  eeparate  property,  ahe  would  relinqaish  her  dower  in  his  lande,  is  in- 
Talid,  and  cannot  be  enforced  against  her  in  an  action  for  her  dower. 

In  a  complaint  nnder  the  code,  asking  to  have  dower  set  off  and  admeasured,  it 
was  held  (hat  it  might  be  regarded  as  a  substitute  for  the  former  petition  for  ad* 
measurement,  or  the  former  bill  in  eqnity ;  and  thus  it  was  no  objection  that  the 
defendant,  who  was  seized,  was  not  in  the  actual  possession  of  the  lands»or  that 
six  months  had  not  elapsed  since  the  death  of  the  husband. 
April,  1850. 

DsMURRBR  to  an  answer.    The  complaint  stated  the  mar* 
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riage  of  the  plaintiff  to  Benjamia  Townsend  in  1839,  bis  death 
in  August,  1848,  and  that  during  her  coverture  he  was  seized  of 
various  lands  in  the  city  of  New  York,  particularly  described. 
That  her  husband  devised  the  lands  to  the  defendant,  some  for 
life  and  some  in  fee,  who  is  in  possession  of  the  lands  described, 
either  personally  or  by  his  tenants,  and  in  the  receipt  of  the 
rents  and  profits ;  and  that  the  plaintiff  is  entitled  to  dower 
therein.  The  complaint  prayed  judgment  for  one  equal  un* 
divided  third  of  the  premises  as  and  for  her  dower,  and  that  it 
might  be  admeasured  and  set  off  to  her  by  commissioners. 

The  defendant,  by  his  guardian  fid  litem^  answered,  among 
other  things,  that  a  large  part  of  the  premises  lie  vacant  and  un- 
occupied, and  are  wholly  unproductive ;  a  portion  of  them  were 
let  to  and  possessed  by  tenants  at  B.  Townsend's  death,  and  the 
rents  were  collected  for  the  defendant's  use  and  benefit,  but  he 
is  not  personally  in  the  actual  occupation  or  possession  of  any 
part  of  the  premises.  The  answer  then  set  up  an  indenture  ex« 
ecuted  between  B.  Townsend,  the  plaintiff,  and  a  trustee  on  her 
part,  in  1846,  for  the  expressed  purpose  of  assuring  to  each  of 
the  former,  their  separate  lands,  free  from  any  claim  of  the 
other  for  dower  or  curtesy,  by  which  the  plaintiff  was  to  be  at 
liberty  to  receive  the  rents  of  her  own  lands  during  her  life,  to 
sell  or  mortgage  the  same,  and  to  devise  the  same,  and  in  all 
these  acts  B.  Townsend  agreed  to  execute  all  necessary  instru- 
ments. The  trustee,  with  her  assent,  agreed  she  should  never 
claim  dower  in  B.  T.'s  lands,  but  would,  whenever  required,  re- 
lease the  same.  The  indenture  was  duly  acknowledged.  The 
answer  stated  that  the  plaintiff,  after  its  execution,  enjoyed  all  the 
fruits  of  her  separate  property,  as  if  she  were  sole ;  and  it  sub- 
mitted that  she  was  not  entitled  to  dower  in  any  of  the  lands 
claimed  by  her. 

To  this  answer  the  plaintiff  demurred,  and  stated  the  follow- 
ing causes  of  demurrer,  viz : 

1.  That  the  indenture  in  the  answer  alleged  did  not  release 
the  plaintiff's  right  of  dower  in  and  to  the  premises  mentioned 
and  described  in  the  complaint. 

2.  That  it  appears  that  the  plaintiff  and  Benjamin  Townsend, 
bttfiore  its  execution,  had  been  lawfully  married,  and  were  at  the 
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time  of  such  execution  cohabiting  together  as  husband  and  wife, 
and  therefore  such  indenture  was,  as  to  the  plaintiff,  void,  and 
the  alleged  covenant  or  agreement  therein  contained  was  of  no 
binding  force  or  effect  upon  her. 

3.  That  it  does  not  appear  that  there  was  any  sufficient  valid 
or  legal  consideration  for  the  indenture. 

4.  That  the  answer  does  not  set  forth  facts  sufficient  to  form 
a  defence. 

M.  S.  Bidwdl,  for  the  plaintiff. 

J.  A.  Lott,  for  the  defendant. 

Paine,  J. — The  only  question  upon  the  merits  of  this  case  it, 
whether  a  contract  entered  into  between  husband  and  wife  du- 
ring coverture,  by  which  it  was  agreed  that  in  consideration  of 
being  permitted  to  control  and  enjoy  the  property  which  she  had 
at  the  marriage,  she  should  relinquish  her  claim  to  dower,  can 
be  enforced  against  her  by  depriving  her  of  dower. 

I  know  of  no  such  doctrine,  nor  any  case  in  support  of  it. 
Contracts  made  by  the  wife  with  her  husband,  may,  under  some 
circumstances,  by  compelling  an  election,  be  incidentally  en- 
forced against  her.  It  was,  upon  this  ground,  very  evidently, 
that  the  chancellor  proceeded  in  disposing  of  the  case  of  lAv- 
ingsifm  v.  LtovngstKnt^  2  Johns.  Ch.  Rep.  639.  There  the  wife, 
who  was  dead,  was  represented  by  her  infant  children,  for  whom 
the  court  asserted  its  right  to  make,  and  did  make  the  election. 
There,  the  property  on  each  side  having  survived  the  marriage, 
there  was  a  subject  for  election.  But  here  probably  the  bus* 
band^s  legal  right  to  all  the  wife's  property  ceased  at  his  death. 
At  any  rate,  the  answer  does  not  set  up  that  the  widow  is  enjoy- 
ing, or  has  enjoyed,  since  his  death,  any  of  the  property  to  which 
he  or  his  heirs  are  entitled.  The  doctrine  of  election,  therefore, 
cannot  be  applied  to  the  case. 

What  the  chancellor  says  about  the  contract  between  the  bus- 
band  and  wife,  in  Livingston  v.  Livingston^  refers  only  to  the 
possibility  of  such  a  contract,  and  whether,  if  bona  fide,  it  may 
not  be  carried  into  effect  under  some  circumstances.    The  au- 
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thorities  which  he  cites,  go  no  further  than  this ;  and  I  imagine 
that  neither  he  nor  they  thought  of  asserting  that  such  a  con- 
tract can  be  enforced  against  the  wife  at  law,  or  in  any  way, 
except  where  some  kind  of  equitable  relief  can  be  found. 

The  defendant,  on  the  argument,  insisted  on  two  technical 
grounds  of  defence,  both  of  them  based  upon  the  supposition 
that  this  is  an  action  of  ejectment  These  grounds  are,  first, 
that  six  months  had  not  elapsed  after  the  death  of  the  husband, 
before  the  suit  was  brought,  (2  R.  S.  303,  §  2,  subd.  2  -,)  and,  se- 
condly, that  the  defendant  is  not  the  actual  oc^^upant,  nor  exer- 
cising acts  of  ownership  upon  any  parts  of  the  premises,  nor 
claiming  title  thereto. 

It  would  be  a  sufficient  answer  to  both  these  objections,  to 
say  that  they  are  not  set  up  as  grounds  of  defence  by  the  an* 
swer.  With  respect  to  the  first,  there  is  not  the  slightest  indi- 
cation in  the  answer,  that  such  a  defence  was  thought  of;  on 
the  contrary,  the  language  of  the  answer,  echoing  the  complaint, 
states  the  time  of  the  husband's  death  so  vaguely  that  it  is  im- 
possible to  decide  upon  this  demurrer,  that  six  months  may  not 
have  expired.  Nor  does  it  any  where  appear  upon  the  plead- 
ings, when  the  suit  was  commenced.  This  is  hardly  a  com- 
pliance with  the  existing  law  as  to  a  statement  of  the  defence. 

As  to  the  second  objection,  the  answer  merely  says  that  a  por- 
tion of  the  premises  are  occupied  by  tenants  who  pay  the  de- 
fendant rent ;  that  the  greater  portion  is  unoccupied ;  and  that 
the  defendant  is  not  personally  in  the  occupation  of  any  part  of 
the  premises.  But  the  answer  does  not  say  that  as  regards  any 
part  of  the  premises,  the  defendant  is  not  a  proper  party ;  that 
any  other  person  should  have  been  made  a  party ;  or  that  either 
of  these  grounds  will  be  insisted  upon  as  a  defence.  This,  also, 
it  seems  to  me,  is  not  precisely  according  to  the  existing  law. 

But  supposing  these  defences  to  be  well  set  up,  have  they  any 
validity? 

The  code  abolishes  the  forms  of  existing  actions,  and  the  dis- 
tinction between  suits  at  law  and  in  equity,  and  provides  that 
there  shall  hereafter  be  but  one  form  of  action,  (§  69 ;)  and  that 
all  rights  of  action  given  or  secured  by  existing  laws,  may  be 
prosecuted  in  this  single  form  of  action.    (}  468.) 
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Now,  before  the  code,  there  was,  besides  the  action  of  ejectment 
for  dower,  a  petition  for  admeasuring  the  same ;  and  they  both 
sought  and  obtained  the  same  relief,  viz.,  admeasurement  of 
dower  by  commissioners.  That  is  precisely  the  relief  which 
the  complaint  in  this  case  prays  for,  and  therefore  it  may  quite 
as  well  be  in  the  place  of  the  petition  as  the  ejectment  \  and  if 
so,  it  is  free  from  both  these  objections. 

But  it  is  said  the  petition  is  preserved  by  the  code,  (§  471,)  and 
as  this  is  not  a  petition,  it  must  be  the  ejectment.  It  is  true  the 
petition  is  preserved,  but  a  party  may  either  adopt  that,  or  the 
summons  and  complaint,  (i  468.)  The  two  sections  construed 
together,  merely  secure  him  an  election  between  the  two  modes 
of  proceeding.  This  is  construing  them  so  that  they  both 
stand. 

But  suppose  further,  that  the  form  of  the  petition  must  be  ad- 
hered to,  and  that  this,  therefore,  is  not  a  substitute  for  that, 
still  there  is  nothing  to  prevent  its  being  a  substitute  for  a  bill  in 
equity,  which  undoubtedly  lay  for  the  admeasurement  of  dower, 
{Badgley  v.  Brticey  4  Paige,  98,)  and  which  is  also  free  from 
these  technical  difficulties. 

The  plaintifif  must  have  judgment  upon  the  demurrer. 


Shore  v.  Shore. 


Under  the  code,  a  married  woman  may  sue  for  a  limited  divoroe,  witheot  the  iater- 
▼ention  of  a  next  friend. 
April,  1850. 

The  material  facts  appear  in  the  judgment  pronounced. 

Campbell,  J. — The  complaint  was  in  the  name  of  the  wife, 
against  the  husband,  asking  for  a  limited  divorce.  An  order 
was  made  allowing  alimony.  A  motion  is  now  made  to  vacate 
that  order,  and  to  dismiss  the  complaint,  on  the  ground  that  the 
wife  cannot  sue  without  a  next  friend.    Section  114  of  the  code 
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provides  that  when  a  married  woman  is  a  party,  her  husband 
must  be  joined  with  her,  except,  1.  that  she  may  sue  alone  when 
the  action  concerns  her  separate  property ;  and  2.  she  may  sue 
or  be  sued  alone,  when  the  action  is  between  herself  and  her 
husband. 

It  would  seem  as  if  the  mere  reading  of  the  last  subdivision 
of  this  section  was  all  that  was  requisite.  She  may  sue  or  be 
sued  alone.  If  the  word  "  alone  "  has  any  meaning,  it  cannot 
refer  to  her  husband.  We  cannot  construe  it,  when  the  action 
is  between  herself  and  her  husband,  that  she  may  sue  or  be  sued 
without  her  husband.  The  law  only  means  that  she  may  sue 
or  be  sued  without  the  intervention  of  any  other  party.  Under 
the  former  law,  the  wife  might  sue  in  her  own  name  alone, 
where  she  sued  for  an  absolute  divorce.  It  was  held,  howeveri 
that  where  she  sued  for  a  separation  from  bed  and  board,  she 
could  do  so  only  by  her  next  friend.  The  language  of  the 
statute  Was  however  different  in  respect  to  the  two  proceedings. 

It  is  unnecessary  here  to  refer  to  the  provisions  of  the  revised 
statutes  on  the  subject,  but  it  may  be  remarked  that  in  the  leading 
case  of  Wood  v.  Wood^  8  Wen.  357,  it  was  held,  by  Chief  Jus- 
tice Savage  and  a  very  considerable  minority  of  the  court  for 
the  correction  of  errors,  that  even  under  those  provisions,  the 
wife  could  sue  for  a  separation  without  a  next  friend.  If  under 
the  code,  a  wife  cannot  sue  for  a  separation  without  a  next  friend, 
neither  can  she,  it  would  seem,  sue  alone  for  an  absolute  di- 
vorce. Her  right  to  sue  for  one  or  the  other,  is  now  given 
together  in  the  same  section,  and  without  any  distinction.  She 
may  sue  or  be  sued  alone  when  the  action  is  between  herself 
and  her  husband.  She  may  sue  him,  or  he  may  sue  her,  for  a 
divorce  absolute,  without  any  intervening  party.  No  one  doubts 
this,  and  yet  the  same  language  is  applied  to  all  cases  between 
husband  and  wife.  I  cannot  see  how  the  distinction  can  be 
taken,  and  I  must  hold  that  where  the  action  is  for  a  limited 
divorce,  the  wife  may  sue  in  her  own  name  alone.  The  motion 
*  must  be  denied  without  costs.  My  associates.  Judges  Duer  and 
Mason,  to  whom  this  opinion  has  been  submitted,  concur  with 
me. 
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Carpenter  v.  Spooner. 

Tbif  oonrt  will  not  Mootion  any  attempt  by  frand  or  miiraproMntation,  to  bring  a 
party  within  its  jariadiction. 

Where  a  party  having  been  induced  by  a  falae  statement,  to  oome  within  the  joriadio* 
tion  of  the  coart«  for  the  purpose,  was  then  served  with  asammons  and  complaint 
in  an  action  in  this  court,  the  service  was,  on  motion,  set  aside . 
May  25, 1850. 

Appeal  from  an  order  made  at  chambers,  setting  aside  the 
service  of  a  summons,  with  costs.  The  facts  appear  in  the  de* 
cision. 

A.  Crist,  for  the  plaintiff. 

Spooner,  for  the  defendant. 

Bt  the  Court. — ^This  was  an  action  for  libel.  Both  parties 
reside  in  Brooklyn,  and  out  of  the  jurisdiction  of  this  court.  The 
plaintiff,  however,  was  desirous  of  having  the  cause  tried  in  this 
court.  In  order  to  bring  the  cause  within  its  jurisdiction,  it  was 
necessary  that  the  summons  should  be  served  within  this  city. 
A  clerk  of  the  plaintiff's  attorney,  therefore,  procured  a  person 
to  write  to  the  defendant,  requesting  him  to  call  on  the  writer 
next  day,  in  this  city.  The  defendant  came,  in  order  to  comply 
with  the  request  in  the  letter,  and  when  he  was  leaving  the 
ferry  boat,  was  met  by  the  person  who  had  written  the  letter,  and 
was  then  served  with  the  summons  in  this  action.  The  whole 
proceeding  was  a  trick,  for  the  purpose  of  giving  this  court 
jurisdiction. 

The  excuse  alleged  by  the  plaintiff  is,  that  he  had  been  so 
libelled  by  the  defendant  and  others  in  Brooklyn,  as  to  raise  the 
public  feeling  there  against  him,  and  he  could  not  hope  for  a 
fair  trial  in  the  County  of  Kings.  If  so,  there  is  a  sufficient 
remedy  by  moving  the  suprem?  court;  and  we  have  no  doubt, 
it  will,  on  application,  be  properly  applied.  An  application 
was  made  to  set  aside  the  service  of  this  summons,  and  we 
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think  it  was  well  founded.  This  court  will  not  sanction  an} 
attempt  to  bring  a  party  within  its  jurisdiction  by  fraud  anc 
misrepresentation.  And  where  by  a  false  statement  or  fraudu- 
lent pretence,  a  party  is  brought  within  the  jurisdiction,  and 
there  served  with  process,  the  service  will  be  set  aside.  We 
recollect  a  case  where  a  party  was  entrapped  into  this  state  oat 
of  another  state,  and  then  served  with  process,  and  there  the 
service  was  set  aside. 

If  a  party  who  is  not  within  the  jurisdiction  voluntarily  come 
within  it,  he  thereby  becomes  amenable  to  the  process  of  the 
court,  but  not  unless  he  comes  voluntarily.  The  court  will  not 
countenance  any  proceeding  of  the  nature  adopted  in  this  case. 

Appeal  dismissed  with  costs. 


Bank  of  Charleston  v.  Emeric  and  Davenne.. 

Where  at  Uie  trial,  doeamentaiy  evideDce  which  proves  itaelf,  and  on  vhieh  ae 
qveeiion  can  ariie  in  the  caiiM,  except  such  as  is  apparent  on  its  face,  is  onad- 
▼isedly  omitted,  and  an  objection  taken  thereupon  ;  the  court  will  neveithelesi 
permit  the  document  to  be  produced  upon  the  argument  of  the  case  ;  and  if 
there  be  no  surprise  apparent,  or  any  point  in  which  the  defence  was  prejudiesd 
by  the  omisMon  at  the  trial,  the  court  will  regard  it  as  having  been  pndoead  at  the 
trial. 

A  co-defendant,  who  is  primarily  liable  for  the  debt  claimed,  is,  under  the  code,  a 
competent  witness  for  the  plaintiff. 

(Before  Oaklkt,  Co.  J.,  and  SANnroRo,  J.) 
May  95, 1850. 

The  suit  was  brought  to  recover  money  advanced  by  the 
plaintiffs  to  Edward  Davenne,  in  Charleston,  for  the  purchase 
of  cotton,  on  the  joint  account  of  himself  and  Emeric.  Davenne 
drew  a  bill  on  E.  for  the  advance,  which  E.  did  not  accept 
The  bank,  having  retained  the  bill  of  lading  of  the  cotton,  sold 
the  cotton,  on  failing  to  obtain  satisfactory  security  from  E.,  and 
brought  this  suit  to  recover  the  balance.  The  defence  was,  that 
Da  venue's  purchase  was  not  on  joint  account,  it  not  being  con- 
formable to  the  authority  from  Emeric.    Upon  the  trial,  the  tee- 
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timony  of  Davenne,  taken  on  a  commission,  was  offered  in  evi- 
dence by  the  plaintiffs  and  received ;  Emeric  objecting  that  he 
was  not  a  competent  witness. 

The  plaintiffs  having  closed  their  proof,  the  defendant  Emeric 
moved  for  a  non-suit,  on  the  ground  that  they  had  not  given 
proof  that  they  were  a  corporation.  The  judge  overruled  the 
motion,  and  the  plaintiffs  had  a  verdict.  The  defendant  moved 
for  a  new  trial  on  a  case.  Several  points  were  presented,  the 
decision  on  which  is  not  reported. 

F.  B.  Cutting,  for  the  defendant  Emeric 

/.  LarocquCy  for  the  plaintiffs. 

By  the  Court.  Oakley,  Ch.  J. — On  the  case  being  moved  for 
argument,  the  plaintiffs  produced,  and  proposed  to  read,  an  ex- 
emplification in  due  form,  of  their  act  of  incorporation  by  the 
legislature  of  the  State  of  South  Carolina ;  and  the  first  question 
is  as  to  the  admission  of  this  document. 

We  think  they  have  a  right  to  produce  it  at  the  argument. 
It  ought,  no  doubt,  to  have  been  proved  at  the  trial,  and  the 
omission  to  require  it  on  the  part  of  the  judge,  was  erroneous ; 
but  it  is  a  well  settled  and  useful  practice,  in  respect  of  docu- 
ments which  speak  for  themselves,  and  on  which  no  questions 
can  arise  except  such  as  are  apparent  on  their  face,  to  permit 
them  to  be  produced  on  the  argument,  when  they  have  been  in- 
advertently or  unadvisedly  omitted  at  the  trial.  As  for  example, 
the  record  of  a  judgment,  when  the  execution  only  was  pro- 
duced at  the  trial.  If  it  be  apparent  that  there  is  any  surprise 
upon  the  adverse  party,  or  that  there  was  or  is  any  point  in  his 
case  which  is  prejudiced,  or  has  been  weakened  by  the  omission 
of  the  evidence  at  the  proper  time,  it  will  not  be  received  at  the 
argument.  But  it  is  surely  not  worth  while  to  send  this  cause 
back  for  another  trial,  merely  to  have  this  document,  on  which 
no  question  arises,  given  in  evidence.  » 

2.  As  to  the  competency  of  Davenne.  The  plaintiff  by  the 
code,  was  entitled  to  examine  him  as  a  witness  against  his  co-de- 
fendant.   (Section  390,  397.)    Neither  is  he  a  person  for  whoM 
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immediate  benefit  the  suit  was  prosecuted,  within  the  meaning 
of  section  399  of  the  code,  if  he  had  not  been  a  party  to  the  suit 
That  section  applies  only  to  a  person  into  whose  hands  the 
money  collected  in  the  suit  will  necessarily  go  when  it  is  re- 
ceived, or  who  might  take  it  from  the  sheriff  or  the  attorney  as  his 
own.  It  does  not  apply  where  the  money  cannot  immediately, 
though  it  may  ultimately  go  into  his  hands,  as  in  the  case  of  a 
stockholder  in  a  suit  brought  by  a  corporation. 

New  trial  denied. 


Legqett  V,  MoTT."* 

HaIGHT  v.   PRINCE.(a) 

The  party  deeminir  hinifelf  aggrieved  by  the  report  of  referee*,  may  appeal  atonee 

to  the  general  term,  from  the  judgment  entered  on  the  report,  on  the  mattaia  of 
'    law  involved. 
Or,  he  may  apply  to  a  judge  for  an  order  staying  proceedinge  on  the  repofl,  with  a 

view  to  move  for  a  rehearing.    The  judge  will  grant  a  stay  with  or  without  teia% 

or  will  refaee  it,  as  he  may  deem  juet. 
Where  a  report  of  referees  is  complained  of  as  against  evidence,  the  party  has  bo 

redress  except  by  a  motion  for  a  rehearing. 
If  a  stay  of  proceedings  be  obtained,  the  party  mast  proceed  to  settle  his  ease,  sad 

bring  it  to  a  hearing  at  the  special  term. 
The  court  at  the  special  term,  may  in  its  discretion,  consider  and  deterraiBa  the 

errors  of  law  alleged,  as  well  as  the  weight  of  evidence ;  bat  where  matters  of 

law  alone  are  involved,  the  party  complaining  of  the  report  will,  in  general,  be 

required  to  appeal  at  once  to  the  general  term. 
FVom  the  order  of  the  judge  at  the  special  term,  granting  or  denying  the  motisB  te 

a  rehearing  on  the  referees'  report,  an  appeal  may  be  brought  to  the  geneial  tacBf 

which  will  be  heard  with  other  calendar  causes. 
May  29, 1850 

fl 

^    The  questions  arising  in  the  first  case,  appear  in  the  opimon 
of  the  court. 


(d)  In  note  at  the  end  of  the  principal  case.    And  see  LueJc  ▼.  Lutk,  4  Howard^ 
Tt,  Rep.  418 ;  OraJUm  v.  Mitlimem,  \h.  435. 
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C.  Nagle,  for  the  plaintiff. 

A.  L.  Brovmj  for  the  defendant. 

By  the  Court.    Sandford,  J. — In  the  case  of  Haighi  t« 
Prince^  it  was  held  by  Campbell,  J.,  after  consulting  Duer  and 
Mason,  Justices,  that  a  report  of  a  referee  upon  the  whole  issue, 
might  be  brought  before  the  special  term  on  a  motion  for  a  re- 
hearing, when  such  order  might  be  made,  granting  or  denying 
the  application,  as  to  the  judge  should  seem  just.    (2  Code  Rep. 
95.)    The  question  being  presented  in  this  case  in  our  branch 
of  the  court,  we  have  conferred  with  our  associates,  (the  six  jus- 
tices being  present,)  and  it  is  the  unanimous  conclusion  of  the 
court,  that  the  decision  of  Campbell,  X,  was  correct.    Whether 
the  court  will  look  into  the  matters  of  law,  as  well  as  of  fact, 
arising  upon  the  report  of  the  referee,  and  direct  a  rehearing  in 
respect  of  erroneous  rulings  of  the  law ;  will  of  course  be  in  the 
discretion  of  the  court,  at  the  special  term.    Where  the  report  is 
complained  of  as  being  contrary  to  the  evidence,  an  examination 
of  the  legal  points  involved  will  generally  be  convenient  and 
proper  in  connection  with  the  argument  on  the  evidence.    Where 
liowever,  the  report  is  assailed  in  respect  of  its  legal  conclusions 
alone,  the  judge  will  be  inclined  to  refuse  a  stay  of  proceedings 
with  a  view  to  a  motion  for  a  rehearing,  and  will  leave  the  party 
to  his  remedy  by  appeal  from  the  judgment 

The  considerations  which  lead  us  to  this  result,  will  be  briefly 
stated.  The  amended  code  of  1849,  allows  of  no  appeal  from  a 
judgment^  upon  the  facts  involved.  The  appeal  to  the  general 
term  from  a  judgment,  is  limited  to  matters  of  law.  (Am.  Code, 
i  348.)  This  would  cut  off  entirely,  any  review  of  the  finding 
of  a  referee  upon  the  facts,  or  of  the  verdict  of  a  jury,  or  the  de- 
cision of  a  judge  upon  the  facts  on  a  trial  without  a  jury ;  unless 
there  be  some  mode  of  reaching  it,  other  than  an  appeal  from  the 
judgment.  In  Droz  v.  LcJcey^ia)  we  decided  in  January  last, 
diat  a  motion  to  set  aside  a  verdict  as  against  evidence,  might 
be  made  at  the  special  term,  on  a  case  settled  in  the  usual 

(a)  Anta>  p^ge  €81. 

Vol.  II.  91 
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manner ;  and  that  such  motion  might  be  made  after  judgment, 
the  party  obtaining  a  stay  of  proceedings  for  the  purpose.  We 
see  no  good  reason,  why  the  motion  may  not  be  made,  without 
any  formal  case,  before  the  judge  who  tried  the  suit,  founded  on 
his  notes  of  the  testimony,  if  he  think  proper  so  to  direct  As 
to  reports  of  referees,  the  code  it  appears  to  us,  is  explicit  in  ma- 
king a  provision  independent  of  an  appeal  in  the  first  instance. 
Section  272,  after  providing  that  the  report  may  be  reviewed  in 
like  manner  as  the  decision  of  the  court  on  a  trial,  enacts  that  a 
re-hearing  may  also  be  granted  by  the  court.  A  rehearing,  as 
we  understand  it,  is  obtained  on  a  motion  only ;  and  this  is 
brought  on  before  a  judge,  either  at  chambers  or  at  special  term. 
If  it  be  for  a  new  trial  on  the  merits,  it  must  be  moved  before  the 
judge,  in  court,  i.  e.  at  the  special  term.  (Amended  Code,  §  400, 
401,  and  360.) 

We  are  referred  to  the  24th  rule  of  the  supreme  court,  adopted 
in  August  last,  as  imperatively  restricting  the  examination  of  the 
reports  of  referees,  to  an  appeal  to  be  heard  at  the  general  term. 
As  this  rule,  in  the  broad  application  claimed  for  it,  would  con- 
flict with  the  latter  part  of  section  272  of  the  amended  code,  al* 
lowing  a  re-hearing,  we  think  it  was  intended  to  apply,  as  in  ita 
literal  terms  it  does  apply,  only  to  a  review  of  the  referees' 
report,  for  which  purpose  a  case  must  be  made ;  and  as  the  appeal 
is  limited  to  the  law  of  the  case,  it  follows  that  rule  24  applies 
only  to  the  review  of  the  report  of  a  referee,  on  matters  of  law. 
It  is  nevertheless  a  convenient  practice  to  make  a  case  on  which 
to  found  a  motion  for  a  rehearing,  in  the  manner  prescribed  by 
the  rule  of  the  supreme  court,  and  that  course  will  be  required 
in  our  court  in  future. 

The  practice  therefore  in  respect  of  reports  of  referees,  may  be 
thus  stated.  The  party  deeming  himself  aggrieved  by  such 
a  report,  may  prepare  his  case,  and  appeal  from  the  judgment  oa 
the  matters  of  law  involved.  Or  he  may  apply  to  a  judge  of  the 
court,  for  an  order  to  stay  the  proceedings  on  the  referee's  report, 
for  the  purpose  of  moving  for  a  rehearing.  The  judge  will  ex- 
ercise a  discretion,  as  to  staying  the  proceedings,  regulated  by 
the  nature  of  the  action,  the  points  proposed  to  be  raised,  and  the 
danger  of  loss  if  collection  of  the  demand  be  delayed ;  and  he 
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may  impose  terms  on  granting  a  stay.  If  the  report  be  complain- 
ed of  as  against  evidence,  there  is  no  redress,  except  by  the 
motion  for  a  re-hearing.  On  obtaining  a  stay,  the  party  must 
proceed  to  make  and  settle  his  case,  and  bring  it  on  to  be  heard 
before  the  court  at  special  term.  An  order  will  thereupon  be 
made,  either  granting  or  denying  the  motion  for  a  re-hearing. 
From  this  order  either  party  may  appeal  to  the  general  term,  as 
provided  in  section  349  of  the  amended  code.  And  such  appeals 
will  be  heard,  with  other  calendar  causes,  at  the  general  term. 

Rule  accordingly. 

iVb<e.-~The  opinien  of  CAMrBBLL,  J.>  in  Haight  v»  Prince,  referred  to  in  this  de* 
tsinon,  was  as  follows : 

Campbell,  J.  An  order  was  granted  staying  the  proceedings  of  the  plaintiff  for 
twenty  days,  to  enable  the  defendant  to  prepare  and  serve  a  case .  The  cause  was 
heard  before  a  referee,  who  reported  in  favor  of  the  plaintiff.  The  report  has  been 
£ied,  and  a  motion  is  now  made  to  vacate  the  order  stayiofr  the  proceedings  of  the 
plaintiff,  or  to  modify  it  so  far  as  to  allow  the  plaintiff  to  enter  judgment,  and  also 
that  an  additional  allowance  be  made  to  the  plamtiff  for  costs.  Section  272  of  the 
eode  provides  that  the  report  of  referees  upon  the  whole  issue,  shall  stand  as  the  de- 
cision of  the  court,  and  judgment  may  be  entered,  and  the  decibion  of  the  referees 
may  be  excepted  to  and  reviewed  in  like  manner  as  if  the  action  had  been  tried  by 
the  court ;  but  the  same  section  also  provides  that  a  rehearing  may  he  granted  by 
the  court  in  which  the  judgment  is  entered.  Section  968  provides  that  where  a 
judgment  is  entered  upon  the  decision  of  the  court  after  a  trial  by  the  court,  (which 
trial  must  be  before  a  single  judge,  §  255)  either  party  desiring  a  review  upon  the 
widence  appearing  on  trial  either  of  the  questions  of  fact  or  of  law  may  at  anytime 
within  ten  days  after  notice  of  judgment  make  a  case  which  shall  be  settled  accor- 
ding to  the  existing  practice.  Section  278  provides  that  judgment  upon  an  issiieof 
law  or  of  fact  shall  in  the  first  instance  be  entered  upon  the  direction  of  a  singit 
judge  or  report  of  referees,  subject  to  review  at  the  general  term. 

It  would  seem  that  where  a  review  of  a  report  of  referees  is  sought,  that  review 
must  be  had  before  the  general  term,  and  to  obtain  it  an  appeal  must  be  had,  and 
aeeurity  given,  the  same  as  in  cases  of  appeal  from  the  decisions  of  the  court  at 
special  term.  But  section  272  gives  an  alternative  relief,  and  provides  that  a  re- 
hearing may  be  granted  by  the  court  in  which  the  judgment  is  entered. 

This  last  section,  as  originally  reported  by  the  commissioners  of  the  code,  was 
without  this  latter  prevision.  The  clause  authorizing  the  court  in  which  judgmelit 
should  be  entered  on  the  report  of  referees,  to  direct  that  the  case  be|re-heard,  was 
«ne  of  the  amendments  made  in  the  legislature.  It  may  often  occur  that  referees 
may  err  on  points  of  law,  and  their  errors  may  be  corrected  and  the  report  sent  back 
by  a  judge  at  special  term,  in  a  shorter  time  and  at  much  less  expense  than  if  the 
tease  was  rvriswMl  at  »  general  term.  I  think  it  must  follow  that  the  party  who 
«elB  aggrieved  by  the  report  of  the  referees,  has  his  eleetion  sitlksr  to  appsal  tbtM^ 
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A  j«dfe  QBdor  Mction  309  of  Um  code,  hM  pow^r  to  paniih  m  for  a  ooBtMii|iC«  all 
diaobodjanco  of  oidan  made  by  him  in  "  proeeedinga  aopplemeataiy  to  tiie  ex* 
eootkin." .  An  attaehmant  iasaed  by  him  for  aaeh  contempt,  may  thenfero  pro- 
perly be  made  retaraable  before  him,  at  hie  office. 

Althoo^  the  code  gixea  the  power  of  paaiahinsr  dieobedience  of  hia  ordeia  to  tlia 
judge,  refervnce  mait  be  bad  to  the  revised  ataliitei  as  tv  tbe  mode  in  wUeb  th  ai 
power  ia  to  be  exereiaed.    (9  R.  S  53&.) 

Under  this  atatnla  a  judge,  upon  dne  proof,  may,  in  his  diacretion,  ioaoe  an  attach* 
meat  in  the  first  instance,  against  the  party  accused,  to  appear  and  answerror 
he  m'ay  grant  an  order  to  show  cause.  In  either  case,  copies  of  the  affidants 
npon  which  the  application  b  founded,  should  be  served  with  the  scttacfament  or 
order.  It  is  not  nefleasary  that  the  party  accused  should  fiiat  have  an  oppwta- 
nity  of  being  heard  npon  an  order  to  show  cause  before  an  attachment  can  isane. 
The  attachment  is  not  isstfed  In  such  instances,  for  the  pnrpoaes  of  pnniahmenty 
after  a  final  adjudicatioB.  It  Is  only  a  mode  of  bringing  the  party  befbre  the 
court. 

It  aeems,  that  in  the  first  judioiai  district,  the  ordinary  pratftiee  is,  fo  give  watiMr 
of  motion  for  an  attachment,  or  obtain  an  order  to  ahow  cause. 

Whether  the  affidavits  npon  which  an  attachment  is  issued,  are  sufficient  to  war- 
rant ita  issuing,  is  a  matter  that  cannot  be  reviewed  on  habeas  corpoa. 
June,  1850. 

This  was  a  habeas  corpus,  granted  to  inquire  into  the  cause 
of  the  imprisonment  of  the  petitioner,  Henry  D.  Smethurst. 

A  judgment  bad  been  recovered  against  the  prisoner,  in  the 
supreme  court,  in  favor  of  one  David  Osterbout,  and  upon  proof 
of  an  execution  on  such  judgment  having  been  returned  unsa- 
tisfied, the  usual  order  was  made  by  Mr.  Justice  Harris,  requir- 

ganeral  term  for  a  review,  or  to  apply  to  the  special  torm  for  an  order  that  the 
caase  be  re-heard.  It  may  be  that  in  case  such  an  application  abaold  be  mador 
the  party  applying  should  point  out  the  particular  parts  of  the  prooeediiigs  whisk  ha 
eonsideni  erroneous,  and  that  the  re-hearing  should  be  confined  to  those  parts. 

The  facto  in  this  oanse  are  not  before  me,  and  I  am  not  enabled  to  form  any  epin* 
icm  as  to  the  merits,  and  aa  I  ahall  not  at  present  vacato  the  order  auying  the  piain- 
tiff's  proceedings,  and  as  the  cause  may  be  ordered  to  be  re -heard,  it  woald  net  bo 
advisable  at  present  to  pass  upon  the  question  of  extra  allowance  for  coato. 

The  defendant  must  settle  the  case  before  the  referee  wtthont  delay,  and  nasi 
within  ten  daya make  hia eleoUoa  to  apply  for  a  va-keariof,  or  to  appoala 
ahtain  •  rafiaw  at  tke  gaaeial  tern. 
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ing  him  to  appear  before  a  referee,  and  make  discovery  on  oath 
concerning  his  property.  He  appeared  in  pursuance  of  the  or- 
der, with  his  counsel,  and  after  the  examination  had  been  con- 
tinued some  time,  a  motion  was  made  by  his  counsel  for  an 
adjournment  until  the  ne:ct  day,  which  was  denied  by  the  refe- 
ree, and  the  counsel  thereupon  took  his  hat  and  left  the  room. 
The  prisoner  then  peremptorily  refused  to  answer  any  further 
questions,  in  consequence  of  the  absence  of  his  counsel,  and 
shortly  after  he  also  left  the  room.  Upon  proof  by  affidavit,  of 
these  facts,  the  judge  issued  an  attachment,  directed  to  the  she- 
riff of  this  city  and  county,  by  which  he  was  commanded  to 
attach  the  defendant  so  as  to  have  him  before  the  judge,  at  his 
office  in  the  city  of  Albany,  on  a  day  therein  named,  there  to 
answer,  as  well  touching  the  contempt  which  was  alleged  he 
had  committed,  as  also  such  other  matters  as  should  be  then 
laid  to  his  charge,  d&c.  A  copy  of  the  affidavits  on  which  the 
attachment  was  granted,  was  served  on  the  prisoner  simulta- 
neously with  the  attachment. 

He  then  sued  out  his  habeas  corpus,  and  notice  having  been 
given  to  the  plaintiff  in  the  suit,  the  case  came  on  to  be  heard 
on  the  sheriff's  return. 

The  prisoner,  in  reply  to  the  return,  alleged  that  the  attach- 
ment was  illegal  and  void  : 

1.  Because  it  was  granted  ex  parte,  without  the  service  of  any 
previous  notice  or  order  requiring  him  to  show  cause  why  the 
process  should  not  be  issued. 

2.  Because  the  affidavits  on  which  the  same  was  granted,  did 
not  show  sufficient  cause  for  the  issuing  of  the  same ;  and 

3.  Because  it  was  void  on  its  face. 

N.  B.  Blunt,  for  the  prisoner. 

A,  K.  HcMey,  for  the  plaintiff  in  the  suit. 

Mason,  J. — The  last  objection  I  shall  consider  first.  Is  the 
attachment  void  on  its  face?  The  counsel  for  the  prisoner  ear- 
nestly insisted  that  it  was  so,  because  it  was  made  returnable 
bafere  Justice  HamS)  tA  his  ofie$f  wh^rsas  it  should  •  have  been 
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before  the  court  at  a  special  term,  and  he  referred  to  the  sections 
of  the  revised  statutes  on  the  subject  of  contempts,  (2  R.  S.  634, 
&c.)  which  provide  in  all  cases  for  the  party  being  brought  be- 
fore the  court,  and  not  before  a  judge.  The  answer  to  this  ob- 
jection is  very  simple  and  decisive.  The  302d  section  of  the 
code,  in  express  terms,  confers  on  the  judge,  power  to  punish  as 
for  a  contempt,  all  disobedience  of  orders  made  by  him  in  these 
proceedings  supplementary  to  the  execution.  The  revised  sta- 
tutes gave  this  power  of  punishing  for  contempt  only  to  courts 
of  record ;  and  attachments  were  then  necessarily  returnable 
before  the  court. '  A  judge  now,  under  the  code,  having  this 
power  conferred  upon  him  in  this  special  case,  cannot  exer- 
cise the  power  unless  the  person  was  brought  before  him.  The 
court,  as  such,  cannot  punish,  because  no  contempt  is  shown  to 
its  authority ;  and  no  power  is  given  to  it  to  punish  for  con^ 
tempt  of  the  orders  of  the  judge.  If  the  party,  therefore,  can- 
not be  brought  before  the  judge  on  the  attachment,  he  cannot  be 
punished  at  all,  and  this  section  of  the  statute  is  a  dead  letter. 
This  objection,  therefore,  must  be  overruled. 

It  was  also  insisted  that  the  attachment  was  illegally  issued, 
because  no  order  to  show  cause  was  previously  served  on  the 
defendant. 

[t  was  properly  urged  by  the  counsel  for  the  defendant,  and 
assented  to  by  the  opposing  counsel,  that  although  the  code 
gives  the  power  of  punishing  disobedience  of  his  orders  to  the 
judge,  we  must  refer  to  the  revised  statutes  as  to  the  mode  in 
which  that  power  is  to  be  exercised. 

The  objection  of  the  learned  counsel  was  founded  on  the 
third  section  of  the  act  in  relation  to  proceedings  as  for  con- 
tempts to  enforce  civil  remedies,  (2  R.  S.  635,)  which  provides 
that  where  the  misconduct  mentioned  in  the  first  section  is  not 
committed  in  the  presence  of  the  court,  the  court  shall  be  satis- 
fied by  due  proof  by  affidavit  of  the  facts  charged,  and  shall 
cause  a  copy  of  such  affidavits  to  be  served  on  the  party  accus- 
ed, a  reasonable  time,  to  enable  him  to  make  his  defence,  except 
in  cases  of  disobedience  to  any  rule  requiring  the  payment  of 
money,  or  of  disobedience:  to  any  subpcBua. 
The  fourth  section  siUhmzes'  a  precept  of  commitment  in 
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case  of  disobedience  of  an  order  requiring  the  payment  of  a 
sum  of  money  ;  and  the  fifth  section  provides  that  in  all  other 
cases  '^  the  court  shall  either  grant  an  order  on  the  accused  per- 
son to  show  cause,  at  some  reasonable  time  to  be  therein  specie 
fied,  why  he  should  not  be  punished  for  the  alleged  misconduct, 
or  shall  issue  an  attachment  to  arrest  such  party  and  to  bring 
him  before  the  court  to  answer  for  such  misconduct" 

It  was  insisted  that  according  to  the  plain  meaning  of  the 
third  section,  an  attachment  cannot  issue  until  the  party  com- 
plained of  has  been  afibrded  an  opportunity  of  being  heard  in 
his  defence,  and  that  the  proper  and  ordinary  mode  of  doing 
this  is  by  an  order  to  show  cause. 

This  would  be  the  case,  if  an  attachment  were  the  punish* 
ment  of  the  offence,  and  was  founded  upon  a  final  adjudication 
of  the  matter  by  the  court.  But  it  is  not  pretended  that  this  is 
the  case ;  all  that  the  learned  counsel  insisted  on  in  his  argu- 
ment, was  that  an  attachment  was  a  preliminary  adjudication 
that  the  party  had  been  guilty  of  a  contempt 

It  would  be  more  correct  to  say,  that  like  an  order  to  show 
cause,  it  is  evidence  that  in  the  opinion  of  the  court  the  party 
applying  for  it  has  made  out  a  prima  facie  case — ^rendering 
it  proper  that  the  party  accused  should  be  called  on  for  his  de- 
fence, or  in  the  language  of  the  fifth  section,  to  answer  for 
such  misconduct.  It  is  only  a  mode  of  bringing  him  before 
the  court. 

The  evident  meaning  of  the  third  and  fifth  sections  taken  to- 
gether, it  appears  to  me,  is  this — a  party  shall  not  be  punished 
ibr  any  misconduct  not  committed  in  the  presence  of  the  court, 
except  in  the  cases  specially  mentioned,  unless  the  same  shall 
be  proved  by  affidavit  to  the  satisfaction  of  the  court,  and  unless 
after  having  been  served  with  the  affidavits  containing  such 
proof,  the  accused  party  shall  have  been  heard  in  his  defence, 
and  he  is  to  be  called  upon  to  make  his  defence  either  by  an 
order  to  show  cause  why  he  should  not  be  punished  for  his  al- 
leged misconduct,  or  by  an  attachment  arresting  him  and  bring- 
ing him  before  the  court  to  answer  for  such  misconduct  in 
both  cases,  the  affidavits  must  be  served  on  him.  When  an  oi^ 
d«r  to  show  cause  why  he  should  not  be  punished  for  his  mis- 
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conduct  is  granted,  he  answers  by  counter  affidavits.  If  an  at- 
tachment be  granted,  he  answers  to  interrogatories  then  pro- 
pounded to  him. 

The  third  section  declares  the  manner  in  which  the  complain- 
ant is  to  prove  his  charge,  and  the  general  principle  that  the 
accused  is  not  to  be  condemned  unheard. 

The  fifth  section  provides  two  modes  in  which  he  may  be 
called  upon  to  defend  himself.    If  the  first  mode  is  adopted, 
and  no  sufficient  cause  is  shown,  he  may  then  be  punished  with- 
out any  further  proceedings,  and  this,  perhaps,  would  be  the 
most  appropriate  mode  in  some  of  the  instances  of  misconduct 
specified  in  the  first  section,  as  in  the  case  of  a  juror  charged 
with  improperly  conversing  with  parties  to  a  suit  to  be  tried  at 
the  court  for  which  he  is  summoned.    If  the  latter  method,  by 
attachment,  is  pursued,  unless  the  contempt  is  admitted,  the 
party  is  punished  only  in  case  he  shall  be  found  guilty  after 
his  answers  to  the  interrogatories  shall  have  been  taken,  and 
such  other  proofs  contradictory  and  in  confirmation  thereof  shall 
have  been  received. 

I  am  of  opinion  therefore,  from  the  best  examination  I  have 
been  able  to  give  to  the  subject,  that  the  course  pursued  in  this 
case  of  issuing  the  attachment  in  the  first  instance,  and  serving 
with  it  the  affidavits  on  which  it  was  granted,  was  warranted 
by  the  provisions  of  the  statute.  It  is  also  in  accordance  with 
the  view  taken  by  the  supreme  court  in  The  People  v.  Nevins^ 
(1  Hill,  168,)  and  by  the  chancellor  in  the  Albany  City  Bank  v. 
Schermerhornj  (9  Paige,  372.)  In  this  last  case,  however,  an 
order  to  show  cause  why  an  attachment  should  not  issue, 
had  been  previously  served,  and  the  question  now  before  me 
was  not  raised. 

It  is,  I  apprehend,  the  ordinary  course  in  this  district,  to  give 
notice  of  motion  for  an  attachment,  or  obtain  an  order  to  show 
cause,  and  it  is,  as  a  general  rule,  the  most  advisable  course. 
Cases  may,  however,  arise,  in  which  it  may  be  important  for  the 
rights  of  the  party  prejudiced  by  the  alleged  contempt,  that  the 
defendant  be  brought  into  court  on  an  attachment  in  the  first  in- 
stance, and  for  that  reason,  doubtless,  the  statute  has  bestowed 
power  to  do  so  on  the  court  or  the  judge,  as  I  have  endeavored 
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to  show.  It  is  a  matter  resting  in  his  discretion,  with  the  exer- 
cise of  which  I  have  no  right  to  interfere. 

The  third  and  last  objection  taken,  viz^  that  the  affidavits  on 
which  the  attachment  was  issued  were  not  sufficient  to  war- 
rant its  being  given,  is  one  of  which  I  cannot  take  notice  an 
this  application.  Judge  Harris  had  jurisdiction  both  of  the 
subject  matter  in  controversy  and  of  the  person  of  the  defend- 
ant. If  he  erred,  it  was  an  error  of  judgment  as  to  the  suf- 
ficiency of  the  evidence,  to  be  corrected  on  motion  to  himself 
or  by  appeal ;  the  attachment  was  in  the  usual  form — ^was  is- 
sued in  a  case  allowed  by  law,  and  was  authorized  by  the 
provisions  of  the  law ;  so  that  it  does  not  fall  within  the  cases 
specified  in  the  forty-first  section  (2  R.  S.  568,)  in  which 
prisoners,  in  custody  by  virtue  of  civil  process,  may  be  dis- 
charged. If  upon  the  return  to  a  writ  of  habeas  corpus,  the 
officer  issuing  it  can  sit  in  judgment  upon  the  correctness  of 
the  legal  conclusions  of  a  judge  or  court,  in  the  lawful  dis* 
charge  of  his  or  their  duty,  any  inferior  officer  may  annul  on 
reverse  the  judgment  and  proceedings  of  the  highest  court, 
when  they  in  the  least  affi^ct  the  liberty  of  the  citizen.  ( The 
People  V.  Nevins^  1  Hill,  169.)  It  is  not  for  such  purposes 
that  the  right  of  habeas  corpus  is  secured,  and  the  provisions 
of  the  act  sufficiently  guard  against  such  a  construction  being 
put  upon  it. 

Upon  the  whole,  I  see  no  ground  upon  which  I  can  interfere 
in  this  case  on  behalf  of  the  prisoner,  and  he  must  be  remanded* 


Tract  v.  Lelanh. 

Xht  oaoomikauA,  NmoYml  ftnd  dkipoMl  of  a  piano  by  a  fBinaloi  doea  sot  mibjool 

her  to  be  held  to  bail,  nnder  the  179th  Motion  of  the  code. 
A  female  can  be  aneated  only  for  wilAiIly,  wantonly,  or  malieiomly  iiijvring  jmo- 

perty ;  but  not  for  a  detention  or  coBTonion  of  it 
Ime,  1850. 
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Tracy  V.  Leland. 

This  was  an  action  brought  to  recover  the  possession  of 
personal  property  wrongfully  detained.  Part  of  the  property 
claimed,  riz.  a  rosewood  piano,  has  been  concealed  or  removed, 
and  disposed  of  by  the  defendant,  so  that  it  could  not  be  found 
by  the  sheriff.  On  due  proof  of  these  facts,  the  plaintiff  obtained 
an  order  of  arrest,  under  which  the  defendant  has  been  actually 
arrested.  A  motion  is  now  made  in  her  behalf  to  discharge  beri 
upon  the  ground,  among  others,  that  this  is  not  a  case  in  which  a 
female  can  be  arrested. 

E.  Wordy  for  the  defendant. 

C.  Tracy^  for  the  plaintiff. 

Mason,  J.,  (after  consultation  with  Dubr  and  Campbelli 
J.  J.) — The  decision  of  this  question  depends  upon  the  con* 
struction  to  be  given  to  the  189th  section  of  the  code.  The 
third  subdivision  of  that  section  expressly  authorizes  the  arresi 
of  a  defendant  in  cases  like  the  present,  but  with  the  proviso 
that  no  female  "  shall  be  arrested  in  any  action  except  for  a 
mlful  injury  to  person,  character,  or  property."  If  this  case  is 
embraced  in  either  of  the  exceptions,  it  must  be  in  the  last,  a 
wilful  injury  to  property.  But  it  is  difficult  to  understand  bow 
the  mere  detention  or  concealment  of  a  piece  of  furniture  is  a 
wilful  injury  to  it.  It  may  be  preserved  with  the  utmost  care, 
although  kept  out  of  the  reach  of  the  plaintiff.  Had  the  de* 
fendant  broken  it  to  pieces,  or  damaged  it  intentionally,  so  that 
its  value  was  thereby  lessened  or  destroyed,  that  would  be  a 
wilful  injury  within  the  meaning  of  the  act.  But  nothing  of 
this  kind  is  pretended.  The  plaintiff  rests  his  right  to  an  arrest, 
on  the  sole  ground  that  a  wrongful  concealment  and  withhold- 
ing of  the  property,  is  in  itself  a  wilful  injury  to  it.  I  cannot  so 
understand  it.  The  two  things  are  in  their  nature  entirely  dif- 
ferent, and  the  distinction  between  them  is  clearly  stated  in 
this  very  section,  which  authorizes  an  arrest  generally,  ^<  where 
the  action  is  for  an  injury  to  person  or  character,  or  for  injuring^ 
or  for  wrongfully  taking,  detaining,  or  converting  property." 
Injuring  property,  therefore,  is  not  within  the  meaning  of  this 


CASES  OP  PRACTICE,  &c.  731 

Tracy  ▼.  Leland. 

-----  •  ' 

flection,  the  same  as  taking,  detaining,  or  converting  it  A  fe- 
male can,  however,  be  arrested  only  for  injuring  property,  and 
not  for  taking,  detaining,  or  converting  it ;  and  even  then  it  is 
aot  for  every  injury  done  to  it,  but  only  for  a  wilful,  or  wanton 
and  malicious  injury.  No  doubt  an  injury  is  done  to  the  plain- 
tiff himself,  by  withholding  from  him  his  property,  and  the  de- 
fendant is  guilty  of  a  wrong,  or  in  the  old  phraseology,  of  a  tort 
in  so  doing ; — but  that  is  certainly  very  different  from  an  injury 
to  the  particular  piece  of  property  itself. 

I  should  not  have  thought  it  necessary  to  have  dwelt  upon 
this  at  such  length,  if  it  were  not  for  the  case  of  Starr  v.  KerU^ 
2  Code  Rep.  30,  which  the  counsel  for  the  plaintiff  pressed  with 
much  earnestness  in  support  of  his  position.  That  was  a  motion 
to  discharge  the  defendant,  who  was  a  female,  from  arrest ;  and 
according  to  the  report,  it  was  contended  on  behalf  of  the  plain- 
tiff, that  "  the  concealing  or  removing  of  the  property,  so  that  it 
could  not  be  found  or  taken  by  the  sheriff,  was  a  wilful  injury 
to  the  plaintiff's  property  in  the  property  so  removed  or  con- 
cealed— and  of  that  opinion,"  the  report  adds,  "  was  his  honor 
Judge  Daly,  and  the  motion  was  denied."  His  honor  did  not, 
however,  give  any  written  opinion  himself,  and  I  cannot  but 
think  that  there  must  be  some  mistake  or  omission,  or  misappre- 
hension of  some  important  fact,  on  which  the  decision  of  the 
judge  was  founded. 

The  report,  if  it  mean  any  thing,  means  that  the  detaining  of 
property  is  a  wilful  injury  to  the  estate  or  interest  of  the  plain- 
tiff, in  the  property  detained,  and  therefore  subjects  a  female 
who  detains  it,  to  arrest ;  thus  giving  an  entirely  different  sig- 
nification to  the  word  <<  property  "  from  that  evidently  intended 
by  the  code.  With  the  greatest  respect,  therefore,  for  the  learned 
judge,  I  cannot  regard  the  report  of  his  decision  as  an  authority 
for  the  position  which  it  purports  to  sustain. 

This  view  of  the  principal  question  renders  it  unnecessary  to 
consider  the  other  questions  discussed  on  the  argument. 

The  motion  to  discharge  the  defendant  must  be  granted  on 
the  ground  that  the  facts  do  not  warrant  her  arrest  under  the 
code,  with  ten  dollars  costs ;  but  on  condition  that  the  defend* 
■nt  stipulate  not  to  bring  any  action. 
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The  New  York  and  Erie  Rail  Road  Company  i/.  Cook. 

Upon  a  eaee  made,  a  party  cannot  move  to  enter  a  non-enit,  or  for  a  new  trial,  on  a 
gionnd  not  diiUnetly  taken  at  the  trial,  if  it  be  each  a>  might  hato  been  obf  iate4 
by  proof,  had  it  been  presented  at  the  trial. 

A  etookholder  of  a  etoek  corporation,  ie  a  coaq>etent  witneee  for  the  oorpontion  on« 
der  the  recent  statutes. 

(Before  Oaklit,  Ch.  J.,  and  Padik,  J.) 
May  34 ;  Jnne  8, 1850. 

Thi9  was  an  action  against  a  stockholder,  to  recover  calls  on 
his  shares  made  by  order  of  the  board  of  directors* 

On  the  trial,  Morris  Ketchum  was  called  as  a  witness  for  the 
plaintiffs,  and  it  being  admitted  that  he  was  then  a  stockholder 
of  the  company,  the  defendant  objected  to  his  competency,  the 
objection  was  overruled,  and  the  defendant  excepted. 

After  the  plaintiffs  rested,  the  defendant  moved  for  a  non  suit, 
which  was  denied,  and  an  exception  taken.  The  ptaintiffi» 
had  a  verdict,  and  the  defendants  on  a  case,  moved  for  a  new 
trial.  The  opinion  of  the  court  states  all  that  is  material  to  th« 
points  reported. 

S.  Sanxay^  for  the  defendant. 

A  E.  Dames,  for  the  plaintiff. 

By  the  Coubt. — Oakley,  Ch.  J.— We  have  no  doubt  dial 
Mr.  Ketchum  was  a  competent  witnessy  under  the  recent  pro- 
visions  of  law  on  that  subject. 

At  the  trial,  the  defendant  moved  for  a  non*suit,  without  spe- 
eifying  any  ground  for  it  He  now  states,  as  a  ground  for  a 
non-suit,  that  some  material  allegations  were  not  made  in  the 
declaration,  and  that  others  were  not  proved.  As  for  example, 
that  there  was  no  proof  of  the  organization  of  the  company,  and 
none  that  the  defendant  had  received  notice  of  the  calls  made 
on  the  stocky  or  that  any  notice  was  given  as  required  by  the 
efaarter.    The  others  are  of  the  same  description. 

It  is  a  well  estaUisbed  rule^  that  a  party  cannot  more  for  a 
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Smith  ▼.  LjBM. 

mw  trial,  or  for  leave  to  enter  a  non-suit,  on  a  point  not  dia* 
tinctly  taken  at  the  trial,  if  it  be  such  a  point  as  might  have 
been  obviated  by  proof,  if  it  had  been  then  raised.  In  this  cassi 
every  ground  now  presented  to  us,  is  of  that  character.  All 
might,  as  we  cannot  fail  to  see,  have  been  obviated,  either  by 
amending  the  declaration  or  by  evidence. 

If  the  objections  were  in  their  nature  such  that  they  could  not 
have  been  obviated  if  made  at  the  trial,  probably  a  different  rule 
would  be  applied. 

New  trial  denied. 


Smith  v.  Ltnbs* 

Oa  appeal  to  the  general  term,  ftt>m  a  jadgment  at  the  apeeial  term,  the  oeets  to  be 
allowed,  are  thoae  ezpreeMd  in  the  aixth  8ubdi?uion  of  aeetion  three  hundred  and 
■even  of  the  code  of  prooedare. 
June  8th»  1849. 

This  case  came  before  the  court  by  way  of  appeal  from  the 
adjustment  of  costs  by  the  clerk.  There  had  been  an  appeal  to 
the  general  term,  from  a  judgment  entered  on  verdict  at  the  spe- 
cial  term ;  and  the  judgment  below  was  affirmed.  The  afqpel- 
lant  claimed  that  the  respondent  was  not  entitled  to  costs,  on 
the  ground  that  costs  were  expressly  excluded  by  the  latter 
clause  in  the  sixth  subdivision  of  section  307  of  the  code. 

C  TT.  iS!aoM(rorc{,  for  the  appellant. 


B*  W.  Bonnejfy  for  the  respondent 

Bt  the  Court. — ^There  are  two  classes  of  appeals  in  our 
present  practice,  first,  from  orders^  and  secondly,  from  jtidgments. 
Section  307  of  the  amended  code,  provides  that,  <<  when  allow* 
ed,  costs  shall  be  as  follows"  :^Eight  classes  of  cases  or  stages 
trf  suits  are  then  enumerated.    The  siztti  clause  of  liie  section 
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Snuth  ▼.  hjnm, 

reads  thus : — <<  To  either  party  on  appeal,  excepting  to  the  oonrt 
of  appeals,  before  argamenc,  fifteen  dollars ;  for  argument,  thirty 
dollars ;  but  this  provision  shall  not  apply  to  appeals  in  cases 
other  than  those  mentioned  in  section  349." 

The  349th  section,  referred  to,  is  the  one  providing  for  appeals 
from  orders,  as  distinguished  from  judgments.  Therefore,  if 
literally  carried  out,  this  sixth  clause  of  section  307  would  de- 
prive the  successful  party  of  all  costs  on  an  appeal  to  the  gen- 
eral term,  from  a  final  judgment  This  must  be  contrary  to  the 
intent  of  the  legislature.  There  are  other  clauses  in  the  code, 
which  certainly  contemplate  the  allowance  of  costs  on  such  an 
peal  in  certain  cases. 

The  difficulty  is,  that  the  section  referred  to  so  distinctly  in 
the  sixth  clause,  is  pertinent ;  it  relates  to  an  entire  class  of  ap- 
peals ;  and  it  is  embarrassing  for  a  court  to  say  that  the  legisla- 
ture did  not  mean  what  is  so  plainly  and  unequivocally  written* 
It  is  most  probable  that  an  error  was  made  in  engrossing  the 
code,  which  causes  the  difficulty. 

The  question  has  been  considered  in  the  supreme  court,  by 
Judge  Barculo,  in  the  second,  and  by  Judge  Harris,  in  the  third 
district ;  and  both  have  decided  that  the  exception  made  by  the 
concluding  paragraph  of  the  sixth  clause  must  be  rejected  as 
repugnant  to  other  parts  of  the  code,  and  the  prevailing  party  is 
entitled  to  costs  on  an  appeal  from  a  judgment.  {Livingston  v. 
Mitter,  4  Howard's  Practice  R.,  42 ;  Wilson  v.  AUenj  ib.  64.) 

Uniforttiity  of  decision  on  the  subject,  is  very  desirable,  and 
we  incline  to  conform  our  views  to  those  of  the  judges  whose 
decisions  we  have  cited.  We  therefore  advise  the  clerk  to  in- 
sert the  costs  of  the  appeal  in  the  record  of  judgment.  If  this 
be  wrong,  it  will  be  an  error  which  may  be  examined  by  the 
court  of  appeals. 

Order  accordingly. 
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BuLKEi^EY  V.  Ketbltas  End  others. 

When  a  party  oblabs  a  poftponement  of  the  trial  to  a  Mibaeqoent  temi  on  payment 
of  eofts,  on  the  cause  being  moved  for  trial ;  on  bis  omission  to  pay  the  same,  the 
adverse  rarty  may  insist  on  having  the  trial  proceed  ;  or  he  waive  that  right,  and 
the  court,  on  motion,  will  compel  the  moving  party  to  pay  them. 

If,  however,  the  party  entitled  to  receive  such  costs,  neglect  to  apply  for  an  odder 
for  their  payment  without  delay  after  the  term ;  hie  ooets  of  the  term  will  abide 
the  event  of  the  suit. 
June  29, 1850. 

At  the  June  term  in  1849,  on  this  cause  being  called  for  trial 
in  its  order  on  the  calendar,  it  was  postponed  to  the  next  trial 
term  on  the  plaintiff's  application,  on  payment  of  costs.  The 
costs  were  not  paid  during  the  term,  nor  subsequently.  The  de- 
fendants, who  appeared  separately,  afterwards,  without  any 
motion  or  direction  of  the  court,  entered  an  order  in  favor  of  each, 
requiring  the  plaintiff  to  pay  to  each  the  costs  of  the  term.  At 
the  December  term  1849,  the  cause  was  tried  and  the  plaintiff 
recovered  a  verdict  against  all  of  the  defendants.  The  defend- 
ants claimed  on  adjusting  the  costs,  to  have  their  costs  of  June 
term  deducted  from  the  plaintiff's  bill,  or  to  have  them  set  off; 
while  the  plaintiff  contended  that  the  orders  entered  for  the  pay- 
ment of  those  costs,  were  irregular  and  void. 


C.  B.  Smithy  C.  H.  Smithy  and  /.  H.  Brushy  for  the  defend- 
ants. 

L.  E.  Btdkeley  and  /.  T.  Brady,  for  the  plaintiff. 

Mason,  J. — ^The  only  rule  granted  by  the  court,  on  the  plain- 
tiffs application  to  put  off  the  trial,  was  the  usual  rule  in  such 
cases,  that  the  cause  go  off  on  payment  of  the  costs  of  the  term 
by  the  plaintiff.  These  costs  were  payable  instanter,  their  pay- 
ment being  the  condition  on  which  the  trial  was  put  off;  and  if 
they  were  not  paid,  the  court  would  have  allowed  the  defend- 
ants, if  they  had  themselves  noticed  the  cause  as  they  may  do 
under  the  oode,  to  have  brought  it  on  for  trial.    The  defendant* 
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however  might  have  waived  this  right  to  proceed,  and  the  coarl 
would  then  on  application,  have  made  a  rule  requiring  the  plain- 
tiffs to  pay  the  costs.  In  the  supreme  court  this  motion  must 
have  been  made  at  a  special  term,  the  judge  at  nisi  prius  under 
the  old  practice  not  having  the  power  to  make  such  an  order. 
In  this  court  however  all  trials  are  at  bar,  and  the  application 
in  this  case  might  have  been  made  either  to  the  judge  who  was 
holding  the  trial  term,  and  who  conditionally  postponed  the 
-cause,  or  to  the  judge  holding  chambers,  and  the  payment  if  di- 
rected might  have  been  enforced  by  attachment.  If  however,  the 
party  entitled  to  the  costs  neither  insists  on  the  trial  proceeding 
because  the  costs  imposed  as  a  condition  of  its  postponement  are 
not  paid,  nor  applies  for  a  rule  or  order  requiring  the  party  ob- 
taining the  postponement  to  pay  the  costs  at  the  earliest  oppor- 
tunity, in  such  case  the  costs  abide  the  event  of  the  suit.  This 
appears  from  the  authorities  to  have  been  the  practice  of  the  su- 
preme court.  {Ju€lson  v.  PeU,  19  John.  R.  270 ;  Kirby  v.  Sis9on^ 
1  Wend.  83 ;  Mix  v.  Brisban^  2  Wend.  286 ;  Bagley  v.  Ostron^ 
6  Hill,  616.) 

The  defendants  however,  instead  of  insisting  upon  bringing 
on  the  cause,  or  asking  for  a  rule  on  the  plaintiff  requiring  him 
to  pay  them,  of  their  own  motion  draw  up  separate  rules  in  their 
own  favor,  requiring  the  plaintiff  to  pay  to  each  of  them  the  costs 
of  the  term  and  witness  fees.  This  they  had  no  right  to  do. 
Even  if  the  rule  actually  granted  by  the  court,  imposed  on  the 
plaintiff  as  a  condition  of  the  postponement  of  the  trial  the  pay- 
ment of  costs  to  each  of  the  defendants,  it  plainly  did  not  require 
him  to  do  so ;  and  as  it  is  not  pretended  by  the  defendants  that  any 
other  rule  was  granted  by  the  judge  than  merely  that  the  cause 
go  off  on  pajrment  of  costs,  the  rules  taken  out  by  the  defend- 
ants Smith  i&  Brush  were  entirely  unauthorized.  They  are 
therefore  set  aside  as  null  and  void.  And  as  a  year  has  elapsed 
since  the  cause  was  put  off,  and  neither  of  the  defendants  have 
applied  for  an  order  requiring  the  plaintiffs  to  pay  the  costs, 
they  must  abide  the  event  of  the  suit.  The  disposition  made  of 
the  principal  question  involved  in  this  motion,  renders  it  unne- 
cessary to  decide  whether  under  the  rule  postponing  the  cause 
<he  defendants  are  entitled  each  to  a  separate  bill  of  costs.    1 1 
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Miutnrn  ▼.  Main. 


will  be  time  enough  to  settle  that  point  if  the  defendants  shall 
Ultimately  prevail  on  the  merits ;  and  the  remaining  part  of  the 
motion,  to  wit  for  a  set-off,  ako  fells  to  the  ground. 


llliNTURN  V.  Main  ^  Co.,  and  several  other  suite  in  favor  ot 

the  same  plaintiffs 

Wher6  H-fltipniation  was  fivttB  in  WYbnA  ffOita  depending  on  the  «aalle  prineipd 
point,  to  the  effect  that  all  fhoold  abide  the  event  of  the  one  fiiot  tried,  and  tho 
•nits  were  noticed  for  trial  seVeral  terms  thereafter,  though  notes  of  issue  wer4 
filed  in  one  only  ;  ft  Was  bdd,  that  the  plaintiff  on  recovering  might  tax  ii'ccfnn- 
ImI  f(be  for  attending  at  those  terms  in  eacfc  of  the  tsanses. 

Yhe  stipulation  provided  for  the  ontry  of  judgment,  in  ease  of  a  feeovery,  for 
$935,  with  interest,  in  one  of  the  causes.  When  the  judgment  came  to  be 
entered,  the  interest  made  the  amount  over  $250.  Held,  that  the  judgment 
was  ptoperly  entered  for  the  entire  sum,  and  the  costs  Were  \o  be  taxed  its  opoA 
a  recovery  for  over  $358. 

<fiefore  Oaklbt,  Os.  5.,  i<nd  CAMraiUE.  and  Paini,  J.  J.) 
July  15, 1850. 

The  bets  appear  in  the  opinion  of  the  court 

By  tftE  CouR*.  Oa56:ley,  Ch.  J. — Several  suits  were  insti- 
tuted by  the  plaintiffs,  who  were  auctioneers  in  the  city  of  New 
York,  against  the  defendants  and  others  respectively,  to  recoTet 
the  amounts  of  purchases  by  them  at  an  auction  sale.  After 
the  canses  were  at  issu6,  and  after  they  had  been  noticed  fof 
trial,  for  the  October  term,  in  1848,  but  before  notes  of  issue  had 
hoea  filed)  a  stipulation  was  ent^[ed  into  between  the  parties^ 
by  which  it  was  agreed  that  the  several  suits  should  abide  the 
'event  of  the  first  one  tried,  which  was  ultimately  that  ef  the 
defendants^  Main  ^  Ca  The  eauses  were  also  noticed  again 
for  the  December  and  January  term  following,  but  at  neither  ^f 
the  three  terms  were  notes  of  issue  filed,  except  in  the  case 
against  the  defendants  Main  &  Go.  The  suit  resulted  in  favor 
%}{  the  plaintiffs.    Upon  the  taxation  of  costs,  it  was  urjed  that 
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the  plaintiffs  t^ere  not  entitled  to  the  coun^l  fee  for  attelidancf 
in  those  caused  which  were  not  t>Iaced  on  the  calendar.  The! 
taxing  officer,  however,  allowed  it.  Th^  defendants  appeal 
from  that  decision. 

We  See  no  reason  for  disturbing  the  decision  6f  the  taxing 
officer.  We  think  the  costs  properly  allowed.  /The  caused 
havihg  been  nbticed  for  trial,  the  plaintiffs  had  a  right  to  hold 
the  defendants  to  the  effect  of  the  notice.  The  Stipulation 
entered  into,  was  purely  for  the  benefit  of  the  defendants.  It 
is  the  practice  to  construe  the  ifllowance  of  counsel  fees  for  ait- 
tendance  at  the  terms,  in  a  liberal  way.  Oftentimes  terms  fall 
through  from  various  causes,  but  that  is  never  deeitted  to  be  a 
good  reaison  for  rejecting  this  item  in  the  bill  of  costd. 

Anothet  questioil  comes  before  us  upon  the  taxatioti  in  onef 
6f  the  cases,  that  of  Seaman  &  Br6wn.  It  was  Stipulated 
bett^een  the  parties,  that  judgment  might  be  ehtered  tip  in  all 
the  suits  fdt  the  amount  annexed  to  each  catise,  with  interest 
from  May,  1818.  In  the  Suit  against  Seaman  &  Btbwn,  thd 
ainount  annexed  was  $236,  but  with  the  interest  amounted  td 
over  $260,  and  the  costs  were  taxed  on  the  higher  scale,  agrees 
ably  to  the  latter  amount.  We  think  the  principle  Of  taxation 
adopted,  was  the  correct  one.  The  Stipulation  is,  thftt  judgment 
may  be  entered  for  the  aiiiount  dtie,  with  interest.  Of  codrse/ 
the  interest  was  to  be  estimated,  and  added  to  the  terdict,  and 
tosti  Should  be  taxed  accordingly. 


8t6i7E  V.  Caalan  and  otiitto. 

Ak  Ajipeftl  fttkk  ftS  M«r  grantiiiS  an  wjuaetidA,  doat  aMstey  tbi  i^MttM^  t^UUI 
i^juMtiMi ;  and  if  the  deliMidtiit  tMito  it  ptading  tb^  •Pf^*  *a  altMhttMi 
vol  iane  ftgaiMt  him. 
October,  185tf. 

An  ^junction  was  grants  in  this  cas6,  restraining  the  de- 
fendanti  from  using  certain  names  and  designations  on  theif 
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carriages.  They  appealed  to  the  general  term  from  the  order 
of  the  justice  granting  the  injunction,  and  pending  the  appeal, 
continued  to  use  the  prohibited  names.  An  order  was  thereupon 
made,  requiring  them  to  show  cause  why  an  attachment  should 
not  issue. 

A  D.  Hdmea^  for  the  defendants. 

H.  A.  Mottj  for  the  plaintiff. 

Paine,  J. — ^The  defendants  claim  that  by  their  appeal  pro* 
ceedings  are  stayed,  and  that  this  suspends  the  effect  of  the  in- 
junction. This  is  an  entire  mistake.  The  sections  of  the  code 
cited,  ({  334,  342  and  348,)  do  not  apply  to  such  appeals  as  this, 
which  is  from  an  order,  not  from  a  judgment ;  and  on  which  no 
security  is  given.  The  injunction  must  be  obeyed  so  long  as  it 
is  in  force,  and  as  it  appears  to  have  been  violated,  an  attach* 
ment  must  issue. 


Kanousb  v.  Martiii. 

Aa  appaal  fivm  a  jadgmant  of  thia  oomt  to  tba  oourt  of  appaali,  m  a  mw  aalt* 
within  tho  moaning  of  tlio  oodo  of  prooodnio  in  reapoot  of  ooata ;  and  tba  oaali 
raeoTorablo  on  an  appoal  takon  under  tlio  oodo»  aro  to  bo  taxed  aooordiag  to  ito 
proTiaioni. 

Wbere  inob  an  appeal  is  diamtned  witb  coats,  for  want  of  proeeention,  the  respond* 
ent  ia  entitled  to  recover  twenty -five  doUaia,  together  with  hia  diabnnementa. 

Where  an  appeal  ia  diamiased  with  eosta  on  motion,  (the  oaose  not  having  been  ar- 
good  on  the  merits,  or  diamiased  on  being  called  on  the  oalendar,)  the  appellant 
ia  not  entitled  to  the  fee  of  fifty  dollars  for  argument  prescribed  by  the  code,  nor 
to  the  term  fee  given  for  attending  when  the  oause  ia  not  reached,  the  auit  being 
dismiaaed  at  the  first  term. 
Nov.  6, 1850. 

Motion  to  correct  the  adjustment  of  costs  made  by  the 
clerk,  on  two  appeals  taken  by  Kanouse,  to  the  court  of  ap< 
peal%  from  a  judgment  d  this  court.    The  circumstances  ap< 
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pear  in  the  opinion.  The  clerk  taxed  on  the  first  appeal,  twea- 
ty-five  dollars,  besides  disbursements.  On  the  second  appeal, 
in  addition  to  this,  he  taxed  a  fee  of  fifty  dollars  ''  for  argument," 
and  ten  dollars  for  a  term  fee  for  attending  at  the  term  when  the 
suit  was  dismissed.  , 

The  appellant  moved  to  correct  the  adjustment. 

A.  S.  Garr,  for  the  appellant. 

/.  fil.  Martin^  for  the  respondent. 

Mason,  J.,  (after  advising  with  Sandford  and  Duer,  J.  J.}— 
The  first  question  to  be  determined  is,  by  what  law  are  the 
costs  of  the  appeals  in  this  suit  to  be  regulated. 

It  is  contended  by  the  plaintiff  in  error,  that  as  the  original 
suit  was  brought  long  before  the  passage  of  the  code,  the  costs 
are  to  be  adjusted  under  the  former  law,  although  the  appeals 
were  not  brought  until  the  present  year.  And  in  support  of  this 
position,  it  is  argued  that  the  code,  by  the  eighth  section,  is  de- 
clared to  relate  to  civil  actions  commenced  after  the  first  day  of 
July,  1848,  except  when  otherwise  provided  therein ;  that  a  writ 
of  error,  and  by  analogy  an  appeal,  is  not  an  action ;  and  that 
none  of  the  provisions  of  the  code  relating  to  costs,  except  aectioQ 
316,  are  applied  to  existing  suits ;  that  therefore  none  of  the  otbtt 
piovisions  (m  that  subject,  can  have  any  application  to  the  pie- 
sent  case. 

I  think  that  there  are  several  answers  to  this  argument  la 
the  first  place,  by  section  323,  writs  of  error  in  civil  actions  are 
abolished,  and  the  only  mode  of  reviewing  a  judgment  or  order 
in  a  civil  action,  is  by  appeal.  If  the  writ  of  error  itself  is  taken 
away,  it  would  seem  that  the  attomies  fees  for  prosecuting  it, 
must  fall  to  the  ground.  If  the  proceeding  itself,  which  is  the 
principal,  is  abolished,  the  compensation  for  conducting  it,  which 
is  a  mere  incident,  cannot  remain.  Secondly,  although  an  ap- 
peal, or  writ  of  error,  in  some  aspects,  may  not  be  deemed  a  new 
action,  but  only  a  proceeding  in  an  action  already  existing,  yet 
in  other  respects  it  is  a  new  suit  When  judgment  is  perfected 
in  an  inferior  tribunal,  the  suit,  properly  speaking,  is  at  an  end. 
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The  subsequent  proceedings  in  the  same  court  are  only  for  en* 
forcing  the  judgment.  On  an  appeal,  a  writ  of  error,  new  pro* 
eeedings  are  commenced  before  a  different  tribunal,  for  the  pur* 
pose  not  of  carrying  that  judgment  into  effect,  but  of  defeating 
or  reversing  it.  The  defendant  if  he  appeals,  now  becomes  the 
plaintiff,  and  the  costs  under  either  law  are  entirely  different 
from  those  prescribed  in  the  courts  below.  The  fee  bill  itself 
under  the  old  law  was  framed  on  the  idea  that  a  writ  of  error  or 
an  appeal  was  a  new  proceeding,  since  a  retaining  fee  was  al* 
lowed,  and  new  and  different  rates  of  compensation  fixed.  An 
appeal  from  a  vice  chancellor  to  the  chancellor,  under  the  (rid 
system,  was  considered  a  new  proceeding  so  as  to  allow  of  a 
new  retaining  fee,  although  the  original  suit  and  the  appeal 
were  both  in  the  same  court. 

The  8th  section  of  the  code  referred  to  by  the  appellant's  coun- 
fiel,  appears  however  to  decide  the  question.  It  declares  in  so 
many  words,  that  the  several  titles  except  the  first  four,  relate  to 
actions  in  the  supreme  and  other  courts  specified,  and  to  appeals 
to  the  court  of  appeals ;  recognizing  the  distinction  taken  by  the 
eouBset  hetween  actions  and  appeals ;  that  is  not  only  to  actions 
brought  after  July  1848,  but  to  appeals  also  brought  after  that 
time,  without  reference  to  the  time  when  the  actions  may  have 
been  brought  It  does  not  say  to  appeals  to  be  brought  in  those 
actions,  but  to  appeals  generally,  so  that  we  cannot  confine  the 
operation  of  any  of  the  provisions  of  thp  code  respecting  appeals 
or  the  costs  therein,  to  appeals  in  suits  breught  after  July  1848, 
without  a  plain  violation  of  the  statute. 

The  next  question  is,  what  charges  are  allowed  oa  these  ap. 

peals. 
The  first  appeal  was  disnussed  for  want  of  prosecution,  with 

€OSt6« 

The  respondent  claims  the  sum  of  twenty  five  dollars  besides 
disbursements.  This  is  the  statutory  allowance  for  costs  on 
appeal  to  the  court  of  appeals  before  argument,  and  the  only  al* 
lowance.    The  respondent  is  entitled  to  this  or  nothing. 

The  second  appeal  was  dismissed  with  costs  of  the  appeal  and 
len  dollars  eosts  of  the  motion. 

The  same  item  of  twenty  five  dollars  must  here  be  allowed 
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and  the  ton  dollars  specially  gi^en  by  the  eourt.    Bat  nothing 
mcnre. 

The  statute  allows  "fbr  ai^ument  fifty  dollars,"  hat  the  cause 
was  not  argued,  nor  was  the  appeal  dismissed  when  the  cause  was 
ealled  in  its  order  on  the  calendar,  in  which  case  if  the  respon^ 
dent  had  appeared  and  been  ready  to  argue^  he  would  on  default 
of  the  appellant,  have  been  entitled  to  this  fee.  ( Reed  y.  Ckild^ 
4]How.  Pr.  R.  125 ;  8U»de  v.  Warrm,  1  Comst  431.)  But  the 
appeal  was  dismissed  on  motion,  and  the  allowance  of  ten  dol- 
lars opste  of  the  motion,  excludes  the  idea  of  the  allowance  of  the 
argument  fee. 

Neither  is  the  ohai^  of  ten  dollars  for  a  term  fee  allowable. 
That  is  given  as  a  compensation  for  attending  the  court,  and 
waiting  for  the  call  of  the  cause,  and  is  only  chai^eable  when 
the  cause  continuing  on  the  calendar,  is  not  reached  or  is  post* 
poned.  Here,  the  cause  was  dismissed,  and  the  respondent  dis- 
charged firom  his  attendance. 

The  sum  of  sixty  dollars  must  be  deducted  firom  the  amount 
as  adjusted  by  the  clerk  on  the  second  appeal,  and  the  ad^ust^ 
ment  of  the  coste  on  the  first  appeal  is  confirmed.  No  costs  aU 
lowed  to  Mther  party  on  this  motion. 


Oallaohbr  i^.  Eqan  and  others. 

b  a  InmIomm  suit,  Um  ooart  will  pennit  the  pUintiff.  Ai  neeiTiiif  kb  debl  vd 
to^,  to  dumm  hif  fait,  without  paying  eoits  to  janior  ioenmbrancon.  who  bafo 
appeared  to  protect  their  righta.  So  as  to  the  mortgagor,  penoaally  liable  fer 
the  debt,  who  haa  conyeyed  the  moitgaged  premlaea  anb^aot  to  ita  payment. 

Where  a  aheriff  aenrea  with  the  aammona,  a  notice  of  the  objeeta  of  a  auk  fw 
Ibreolooarat  the  plaintiff  may  tai  for  fiieh  aervice,  aa  a  neoeaaary  di^ongment, 
the  aom  of  thirty-aeven  and  one-half  eenta,  ia  addition  to  tlie  aheriff'a  Im  §m 
aenring  thetommona. 

The  aheriff  ia  entitled  to  only  one  fee,  of  twelve  and  one-half  eenia,  for  Mtoniaf 
a  aammona  with  hia  oartifioate  of  aerrioe. 
Nor.  11»  1850. 

Application  by  the  plaintiff  lor  leare  to  discontimie  Imr 
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^uit,  on  receiving  her  d\sbt,  interest  fAid  oostB^  without  paying 
>co8t8  to  the  defendants^  iall  of  whom  bod  appeared  in  the  causew 
The  suit  was  for  the  foreclosure  t>f  a  mortgage,  llie  defend* 
BUts,  Power,  Bgan  and  Cassidy,  we^  the  mortgagors,  person^ 
tilly  liable  for  the  debt,  who  had  subsequetitly  xsonveyed  th6 
premises  to  the  tlefendatit  Sandford,  who  assumed  the  payment 
^bf  the  mortgage.  The  defendant  McBarron  was  a  judgmmt 
x^reditor  of  Sandford.  He  ^received  the  amount  of  his  judjgmen^ 
«ifter  he  a))peared  in  this  ^it.  The  owner  of  the  eqnity  of  re- 
ademption  offered  to  pay  the  plaintiff's  debt,  interest  and  costs ^ 
but  the  'other  defendants  tefused  to  suffer  her  to  discontinue) 
\inless  she  paid  their  costsv 

A  further  qtiestion  arose  in  refiMence  to  the  tazaitioQ  «f  ^OMM^ 
Nvhich  is  stated  in  the  decision. 

*/.  Ml  McLsm^  for  the  plaintiff. 

/  T.  Do^j  for  McBarrom. 

'  J.  H.  Power,  for  Power  and  ofters^ 

&  P.  Nash,  tor'Akhdford. 

Sandford,  J.,  alter  advising  with  aA  the  otlier  ]|FriiJlAcitt  >ot 
ihe  'court,  decided  with  their  concurrence,  as  follows : — ^The  al- 
lowance of  costs  to  the  defendants  ^on  discontiofuing  a  ^uit  for 
th6  foreclosure  of  a  mortgage,  before  judgment,  appeal^  to  rest 
to  the  tliscretion  t>f  the  court.  The  provision  in  the  revised 
stattutes  to  which  I  was  referred,  (2  R.  S.  613, 41,)  is  repealed 
by  the  code  "of  procedure.  Section  '305  of  the  code,  is  conined 
to  the  actions  menftioned  in  section  304,  wWch  docto  not  afilply 
to  foreclosure  suits,  as  is  shown  by  tbe  language  of  ^section  30S^ 
The  provision  in  Action  322,  is  linrited  to  ihe  plaintiff's  'tiostt 
t)n  k  settlettient  before  judgnreM. 

iPhe  allowance  t>f  costs  being  thus  discretionary,  there  is  no 
{Kirssible  reaison  for  granting  costs  to  the  moitgagors.  It  is  thek 
debt  which  the  plaintiff  is  td  receive  on  discontinuing.  V  tbd 
^uft  went  t6  a  decree,  imd  4lf  tee  w«re  «  «ur{^lns,  they  ysoNeM  IM 
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obtain  their  costs,  either  out  of  the  surplus  or  against  the  othef 
defendant. 

As  to  McBarroD,  though  it  was  proper  for  him  to  appear,  it 
was  not  necessary  ;  and  the  case  of  The  Mtrchants  Insurance 
Gompanjf  v.  Marvin^  (1  Paige,  657^)  is  an  authority  against 
granting  him  costs  in  this  case. 

A  question  was  argued,  in  reference  to  the  sheriff's  fees 
charged  in  the  plaintiff's  costs.    The  vieKrs  of  the  sheriff  ^ere 
presented  by  one  of  the  counsel,  and  we  have  considered  the 
matter.    The  sheriff  charged  in  respect  of  each  defendant,  the 
following  feesy  viz. : — Serving  the  summons,  fifty  cents ;  serv- 
ing notice  of  the  objects  of  the  6uit,  (which  was  attached  to 
the  summons,)  fifty  cents ;   returning  the  summons,  thirteen 
cents ;   mileage,  six  and  one-fourth  cents ;   and,  certificate  of 
service  of  the  notice,  thirteen  cents.    The  parties  object  to  the 
certifieate  and  rcfturn  as  a  double  charge  for  the  same  service ; 
and  to  the  charge  for  serving  the  notice,  as  being  a  part  of  the 
duty  included  in  serving  the  summons,  and  if  not,  then  that  no 
fee  is  provided  for  it  by  law. 

There  is  no  fee  allowed  by  law  for  the  sheriff's  certificate  of 
service^  by  that  designation.  This  certificate  is  in  fiu:t  his  r&> 
turn,  add  the  statute  gives  him  twelve  and  a-half  cents  for  re- 
turning a  writ.  The  returning  a  writ,  embraces  as  well  the 
sheriff's  statement  of  bis  acts  under  it,  as  the  delivery  of  the 
writ  to  the  clerk  or  attorney.  I'he  return  and  certificate  ars 
therefore  to  be  charged  as  one  service,  at  twelve  and  a-half 
oentSi 

The  notice  of  the  otigects  of  the  suit,  in  our  view,  is  not  a 
part  of  the  process  by  which  the  suit  is  commenced.  The 
plaintiff  may  serve  such  a  notice,  or  a  copy  of  the  complaint, 
with  the  summons.  He  is  not  bound  to  serve  either.  TIk^ 
sheriff  therefore  does  not  serve  the  notice  as  a  part  of  his  of' 
fidai  duty  in  serving  process,  and  the  fee  for  serving  the  sum- 
mons  does  not  cover  the  service  of  the  notice.  The  law  pnv 
vides  no  specific  fee  for  this  service,  whether,  made  by  the  she- 
riff or  by  an  unofficial  person.  We  learn  that  in  practice,  these 
notiois  are  now  usually  served  by  the  sheriff,  for  the  reason  that 
every  other  person  serving  them^  must  make  an  affidavit  that 
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he  knew  the  party  served  to  be  the  person  mentioned  and  de- 
scribed in  the  summons  as  the  defendant  therein.  In  foreclo- 
sure cases,  it  is  necessary  to  serve  such  notices,  under  section 
130  of  the  code ;  and  the  expense  necessarily  incurred  in  serv- 
ing them,  appears  to  be  a  reasonable  disbursement  which  ought 
to  be  allowed  to  the  plaintiff.  Whether  the  service  be  made  by 
the  sheriff,  or  by  any  other  person,  is  unimportant.  When  made 
by  the  former,  the  compensation  for  it  is  not  allowed  as  sheriff's 
fees.  It  is  given  for  an  unofficial  act,  which  could  be  done  by 
any  other  person  equally  as  well.  The  amount  of  this  compen- 
sation, we  think  in  analogy  to  the  fee  formerly  allowed  by  sta- 
tute for  the  same  service  in  the  late  court  of  chancery,  should 
be  thirty-seven  and  a-half  cents  ;  and  that  sum  will  be  taxed  in 
future  in  this  court,  when  shown  to  be  a  necessary  and  rea- 
sonable disbursement.  No  charge  for  the  certificate  of  service 
will  be  allowed.  It  ought  to  be,  and  usually  is,  included  in  the 
certificate  of  the  service  of  the  summons;  but  if  separately 
made,  it  will  be  paid  for  in  the  allowance  for  serving  the  notice. 

Order  accordingly. 
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ABAJ^DONMENT. 
See  Inbukanob,  1  to  9. 

ACTION. 
See  SuPBRvnoBi. 

ACTION  ON  THE  CASE. 
See  pABTNBBBHir,  5  to  7. 

ADMINISTRATORS. 
See  EzBCirroBB  amd  Adminiiteatobb. 

ADMIRALTY. 
See  JuBiBDioTioNi  1  to  3. 

AGENT. 
See  Pbimcipal  and  Aobnt. 

AGREEMENT. 

1.  Where  there  was  ezpreM  aathority 
firom  the  directon  to  the  principel  offi- 
een  of  a  corporatioo,  to  inae  stock  in 
exchange  for  three  distinct  classes  of 
indebtedness,  and  those  officers  for  a 
considerable  period,  had  been  in  the 
habit  of  thoB  issningBteok,  in  exchange 


for  those,  and  for  a  fourth  class  not 
embraced  in  the  express  authority; 
and  their  acts  had  never  been  dis- 
claimed or  questioned  by  the  directton, 
or  the  corporation  ;  it  was  held,  that 
their  issue  of  stock  in  exchange  for 
such  fourth  class  of  indebtedness,  waa 
Talid  and  binding  upon  the  corpora- 
tion, and  equally  binding  upon  the  ere* 
ditor  who  accepted  such  stock.  Loh" 
man  y.  New  York  ami  Erie  R,  R.  Co. 

39 

S.  One  who  exchanges  his  debt  against 
a  corporation,  for  capital  stock  issued 
by  its  principal  officers,  without  inquir- 
ing as  to  their  authority,  is  not  at  li- 
berty to  annul  the  coutiact,  because 
their  authority  was  not  express,  but 
was  a  full  implied  authority  deriyed 
from  the  course  of  business,  and  from 
similar  acts  affirmed  or  acquiesced  in. 

id. 

3.  Where  the  stock  of  a  company  was 
osnally  transferred  on  two  distinct 
books,  to  the  stock  transferred  on  one 
of  which  share  brokers  attached  a 
greater  value  than  to  that  on  the 
other ;  and  a  creditor  agreed  to  ex- 
change his  debt  for  stock,  on  the  offi- 
cers stating  that  such  stock  could  be 
transferred  on  the  former ;  and  aAer 
completing  such  exchange,  the  officers 
refused  to  allow  a  transfer  of  it  to  be 
entered  on  such  book  ;  it  was  hekl,  the 
creditor  could  not  for  that  cause  rea- 
eind  the  exchange,  but  that  his  reme- 
dy was  in  an  action  for  damages,     id. 

4.  An  infant  is  liable  for  money  lent  and 
advanced,  which  was  lent  in  and  about 
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the  parchftte  «r  neeeMaries  for  the  in- 
fant, end  which  wai  to  applied  direct- 
ly by  the  lender,  and  under  his  direc- 
tions.    Smith  ▼.  Oliphant,  306 

5.  The  action  npon  the  infant'e  liabili- 
ty in  iuch  a  case,  may  be  brought  for 

money  lent  and  advanced.  id. 

t 

4L  S.  bavins  a  right  te  receive  insurance 
money  from  C.,  or  from  parties  who 
bad  insured  C.  for  his  benefit,  assigned 
bis  right  to  N.  The  money  was  sub- 
sequently received  by  C.  from  the  in 
surers.  //s/^/,  that  it  was  money  had 
and  received  to  the  use  of  N.,  and  not 
to  the  use  of  8.,  and  that  an  action 
for  money  had  and  received,  could 
not  be  maintained  in  the  name  of  S. 
Sandford  v.  Conant,  143 

7.  Money  paid  under  a  mutaal  mistake 
of  facts,  may  be  recovered  back- 
Merekantt  Bank  v.  Melntyte,        431 

6.  Where  a  drdft  on  a  bank  was  presented 
for  payment  by  a  remoie  indorsee,  to 
whom  it  was  paid,  both  parties  being 
ignorant  of  the  fact  that  tlie  first  in- 
dorsee to  whom  it  was  specially  indor- 
sed, had  never  indorsed  the  draft,  but 
that  a  fictitious  signature  resembling 
his  was  placed  on  the  draft ;  it  was 
held,  that  on  discovering  the  fraud,  the 
bank  could  recovar  the  amount  from 
the  party  to  whom  it  was  paid.        id. 

9.  Where  a  debt  is  contracted  by  several) 
persons,  for  a  common  purpose,  and 
one  of  them  pays  the  whole  debt,  he 
may  sue  each  of  the  others  separately 
at  law,  for  his  aliquot  share  of  the 
debt ;  but  he  cannot  single  out  s  part 
of  the  number  and  maintain  a  joint 
action  against  them.    Parker  v.  EUie, 

10.  In  eqnity,  however,  if  either  of  the 
joint  debtors  is  insolvent,  he  who  has 
paid  the  debt  has  likewise  a  claim 
against  each  of  those  who  are  solvent, 
to  pay  the  proportion  which  they 
ought,  respectively,  to  bear  of  the  loss 
ftfising  from  such    insolvency.        id. 

11.  Money  paid  under  a  mistake  of  facts 
may  be  recovered  back,  in  an  action 
for  money  had  and  received.  Ood- 
dard  V.  MerchanU  Bank,  247 

[Ifote. — This  case  was  affirmed  in  the 
court  of  appeals.] 

13.  Where  a  draft,  aAer  having  been 


protested  fir  non-payment,  is  paid  ta 
the  agent  of  the  holder,  by  a  third 
person,  for  the  honor  of  the  drawer, 
without  his  having  aeen  the  draft,  bat 
upon  the  representation  of  aueh  agent 
that  he  has  a  genuine  draft,  and  the 
draft  afterwards  turns  out  to  be  a  for- 
gery ;  the  person  paying  it  supra  pro- 
test, may,  after  having  given  imme- 
diate notice  of  the  forgery,  recover 
back  the  amount  paid  by  him,  in  am 
action  against  the  agent,  brought  be- 
fore such  agent  has  paid  over  the  mo* 
ney  to  his  principal,  and  before  hia  sit- 
uation in  respect  to  his  principal  baa 
been  in  any  manner  changed.  id. 

13.  An  express  promise  can  only  revive 
a  precedent  good  consideration ,  which 
might  have  been  enforced  at  law 
through  the  medium  of  an  implied  pro- 
mise,  had  it  not  been  auspeuded  by 
some  positive  rule  of  law;  but  caa 
give  no  original  right  of  action,  if  the 
obligation  ou  which  it  ia  founded  never 
could  have  been  enforced  at  law, 
though  not  barred  by  any  legal  maxim 
or  statute  provision.  Walkiue  v.  Hai- 
stead,  311 

14.  A  promise  made  by  a  married  wo- 
man to  pay  for  goods  porehaaed  by 
her  during  coverture,  is  void ;  and 
the  law  will  not  raise  an  irapliad  pro- 
mise by  her  from  such  conatderation. 
Neither  will  such  precedent  considera- 
tion support  an  express  promise  by  her 
to  pay  the  debt,  made  after  her  divorre 
fVoffi  her  husband.  td. 

15.  The  doctrine  that  a  moral  oUigatioa 
ia  a  sufficient  consideration  for  a  sub- 
sequent promise,  is  one  which  aboold 
be  received  with  some  limitation,     id, 

16.  A  special  justice  of  th«  city  of  New 
York,  receiving  an  annual  salary  for 
his  services  iu  that  capacity,  cannot 
recover  extra  compensation  for  servi- 
ces performed  on  Sunday.  Palwur  v. 
City  of  New  York,  3  Id 

17.  This  is  so  especially,  where  he  has, 
at  the  end  of  every  quarter  daring  hts 
term  of  office,  rendered  an  account 
against  the  corporation  for  the  amount 
of  his  salary,  and  has  received  his  pay, 
without  making  any  claim  for  extra 
compensation.  id, 

18.  A  public  officer  receiving  a  fixed  sa- 
lary for  his  services,  cannot  rightfully 
claim  a  compensation  beyond  his  sala- 
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ry,  for  performiDi;  a  new  duty,  or  one 
impoMd  upon  him  since  the  salary 
was  fixed  ;  much  lean  if  he  accept 
the  office  with  full  knowledge  of  the 
reeolntion  requiring  the  extra  duties  to 
be  performed.  id. 

19.  Where  a  debtor  remits  money  to 
a  third  person,  with  directions  to  pay 
it  to  his  creditor,  and  the  latter,  upon 
being  informed  of  it,  calls  upon  the  re- 
mittee, who  then  positively  promises 
to  pay  such  money  to  the  creditor,  it 
is  a  valid  promise,  and  will  support  an 
action  in  favor  of  the  creditor.  Wyman 
V.  Smith,  331 

50.  Such  a  promise  is  not  a  promise  to 
pay  the  debt  of  a  third  person,  and  is 
not  therefore  within  the  statute  of 
frauds.  It  is  a  promise  to  pay  money 
which  the  defendant  had  received  for 
the  use  of  the  plaintiff,  and  is  conse- 
quently binding.  id, 

51.  Where  repairs  were  made  by  the 
plaintiffii  upon  a  vessel  at 'various  times 
daring  a  period  of  several  months,  in 
pursuance  of  general  orderM  to  thom  to 
do  whatever  work  they  should  from 
time  to  time  be  directed  by  the  officers 
of  the  vesBsl  to  do  ;  held,  that  the  con- 
tract was  not  an  entire  and  indivisible 
ooe,  but  that  each  job  of  work  done 
constituted  a  separate  debt,  which 
might  be  enforced  by  the  plaintifis. 
Rockefeller  v.  Thompton,  395 

SS.  Where  the  owners  of  city  lois  which 
had  been  sold  for  the  non-payment 
of  void  assessments,  redeemed  the 
same  by  paying  to  the  street  com- 
missioner the  amounts  for  which  the 
lots  were  sold,  with  interest  and  costs ; 
Held,  that  the  payments  being  volun- 
tary, and  not  made  under  a  mistake 
of  fact,  or  of  law,  could  not  be  recov- 
ered back,  in  an  action  against  the 
city.   Fleetwood  v.  City  of  New  York, 

475. 

S3.  A  void  assessment  constitutes  no 
cloud  upon  the  title  ;  and  the  pay- 
ment of  snch  an  asseisment,  by  the 
owner  of  the  property,  cannot  be  con- 
sidered compulsory.  id 

24.  The  cases  respecting  duress  of  perso- 
nal property,  in  which  it  has  been 
held  that  payments  made  for  its  relief 
are  iuvoluntary,  and  may  be  recover- 


ed back,  are  inappUeable  to  r*al  es- 
tate, id. 

25.  Where  a  party,  without  any  legal 
compulsion  or  duress  of  goods,  yields 
to  the  assertion  of  an  adverse  claim, 
by  paying  the  amount,  he  cannot  de- 
tract from  the  force  of  bis  concession, 
by  protesting  against  the  legality  of 
the  claim.  In  such  a  case  the  pay- 
ment nullifies  the  protest.  id, 

26.  The  terms  of  a  written  contract 
which  are  free  from  ambiguity,  can- 
not be  varied  or  impaired  by  parol 
evidence,  nor  by  proof  of  the  subse- 
quent acts  of  the  parties.  Lowber  v. 
Le  Roy,  202 

27.  Such  acts  are,  in  general,  not  ad* 
missible,  except  in  cases  of  latent  am* 
biguity  m  the  written  contract.        id, 

28.  The  admission  of  extrinsic  evidence 
to  show  the  condition  of  the  subjects 
of  the  contract,  and  the  circumstan- 
ces under  which  it  was  made,  rests 
on  a  different  principle.  id, 

29.  The  folly  or  the  wisdom  of  the  con- 
tract, as  one  or  another  construction 
might  be  placed  upon  its  terms,  is  a 
dangerous  element  to  introduce  into 
the  interpretation  of  agreements,      id, 

30.  In  applying  a  contract  to  its  subject 
matter,  the  popular  meaning  of  the  de- 
scriptive terms  used  must  govern, 
where  it  is  not  inferrible  from  the  con- 
tract or  the  snbject,  that  such  terms 
were  used  in  some  technical  or  other 
sense.  t^ 

31.  The  word  "  assets,"  in  Its  common 
acceptation,  means  «*  property."      id, 

32.  The  word  «'  machinery,"  though 
more  appropriate  to  a  steam  engine 
and  its  fixtures,  than  to  a  lead  pipe 
machine  or  a  rolling  mill,  is  sufficient- 
ly extensive  in  its  meaning  to  embrace 
both  of  the  latter ;  and  it  was  held  to 
include  them  on  the  terms  of  the 
contract,  and  the  existing  facts  to 
which  the  contract  was  applicable  id, 

33.  Where  by  a  written  agreement  for 
dissolation  of  a  partnership,  which, 
among  other  property,  owned  a  steam 
engine,  a  rolling  mill,  and  a  pipe  ma- 
chine ;  one  of  the  partners  was  to  tnke 
all  the  maehinery,  and   it  was  clear 
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apon  the  terms  of  the  writing  and 
the  existing  eircnRiitaoces,  that  this 
included  the  eteam  engine  and  roll- 
ing mill,  ai  well  an  the  pipe  machine  ; 
the  coart  excluded  parol  evidence 
which  was  offered  to  prove,  that  the 
two  former  were  not  included  in  the 
machinery,  but  were  to  belong  to  auo- 
ther  party  ;  and  ai  a  part  of  the  parol 
testimony,  excluded  a  written  list  of 
assets,  subsequently  made  by  a  clerk 
in  the  presence  of  the  first  named 
partner,  and  at  his  request,  to  show 
the  other  party  what  property  he 
was  receiving,  in  which  list  (not  sign- 
ed) the  two  disputed  machines  were 
enumerated.  id. 

S4«  The  court  also  excluded  parol  evi- 
dence of  acts  of  the  parties  subse- 
quent to  the  dissolution,  offered  with  a 
view  to  show  that  the  two  machines 
belonged  by  the  agreement  for  disso- 
lution, to  the  other  party. 

35.  Where  an  act  is  expressly  prohibited 
by  a  statute,  all  contracts  growing  out 
of  its  performance  are  void.  Bell  v. 
Quin,  146 

36.  So  a  promissory  note  given  by  one  of 
two  parties  to  the  other,  for  the  lat- 
ter's  share  of  the  profits  received  by 
the  former  in  a  transaction  forbidden 
by  law,  cannot  be  recovered  by  the 
payee  or  his  voluntary  assignee.      id. 

37.  The  charter  of  a  municipal  corpo- 
ration enacted  that  no  member  of  the 
common  council,  during  his  official 
term,  should  be  interested  in  any  con- 
trdot,  the  expenses  or  consideration 
whereof  was  to  be  paid  under  any  or- 
dinance of  the  common  council.  A 
member  of  the  board  was  interested 
with  the  defendant,  in  a  contract  for 
supplying  the  corporation  with  coal, 
and  received  the  defendant's  note  for 
half  the  profits  of  the  contract.  Held, 
that  his  assignee  could  not  recover  the 
note  agamst  the  defendant.  id, 

38.  A  party  cannot  enforce  an  agree- 
ment made  by  him  with  an  attorney 
to  give  him  a  part  of  a  debt  as  his  com- 
pensation for  collecting  it.  Held  ac- 
cordingly in  an  action  against  the  at- 
torney, by  one  who  had  made  a  sub 
agreement  with  the  attorney  to  collect 
a  demand  placed  in  the  plaintiff's 
hands  for  collection.  SatUrlee  v.  Fra- 
«er,  141. 


39.  When  a  stipulatioH  was  entered 
into  between  the  parties,  agreeing 
that  the  defendants  should  waive  a 
commission  which  they  bad  obtained, 
wiib  a  stay  of  proceedings,  and  that 
the  plaintiff  should  deduct  a  certain 
amount  from  his  claim,  for  certain 
items,  in  respect  to  which  the  defend- 
ants should  give  no  evidence  on  the 
trial ;  that  the  stipulation  was  made 
to  avoid  expense  and  delay,  and  that 
it  should  not  bind  the  plaintiff  as  to 
the  deduction,  if  the  defendants  should 
further  postpone  the  trial  of  the  cause 
beyond  the  first  week  in  March  term, 
1846,  and  the  cause  was  tried  in  the 
first  week  of  March  term,  1846,  and 
after  a  new  trial  awarded,  the  defen- 
dants again  postponed  the  trial;  it 
was  held,  that  the  defendants  were 
precluded  from  attacking  the  items  in 
question,  and  that  the  plaintiff,  relying 
on  the  stipulation  for  such  preclusion, 
was  bound  to  make  the  deduction  sti- 
pulated.    Oakley  v.  AipinwaU,        7. 

40.  A  sale  and  delivery  of  property  on 
condition  that  the  title  shall  not  pass 
to  the  purchaser  until  the  purchase 
money  is  paid,  and  reserving  to  the 
vendor  the  right  to  take  possession  of 
the  property,  in  case  of  non-payment, 
is  a  valid  contract ;  and  until  the 
purchase  money  is  paid,  the  vendor'a 
title  will  not  be  divested.  Herring  v. 
WUUrd,  418 

41.  There  is  no  contract,  express  or  im- 
plied, between  a  public  officer  and  the 
government,  whose  agent  he  is.  Nor 
have  public  officers  any  proprietary 
interest  in  their  offices,  or  any  proper- 
ty in  the  prospective  compensation  at- 
tached thereto,  whether  it  be  in  the 
shape  of  salary  or  of  fees.  Conner  ▼. 
City  of  New  York,  355 

See  Bankrupt,  1,  2. 

Bills  of  Exchangb,  1. 

Bond,  5. 

Contract. 

Dbbt,  1  to  5. 

Landlord  and  Tbnant,  1  to  4. 

Salb,  1,  14  to  17,  23  to  35, 28,  31. 


APPEALS. 

1.  Although  the  appellate  court  will  not 
weigh  the  evidence  below  so  as  to  re- 
verse if  it  merely  preponderate  against 
the  judgment ;  a  material  defect  of 
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proof  is  fatal  to  the  judgment  below. 
Carter  y.  Dallimore,  332 

9.  On  an  appeal  from  a  juatice'e  oonrt,  it 
18  not  proof  of  the  non -residence  of  the 
respondentt  to  show  that  she  could  not 
be  found  at  her  place  of  residence,  and 
it  could  not  be  ascertained  where  she 
was  staying.    Dujfy  y.  Morgan,    631 

3.  An  appellant  fh>m  a  justice's  court, 
must  in  his  affidayit,  point  out  specifi* 
cally,  on  what  point  or  ground,  he  al- 
leges the  judgment  to  be  erroneous. 
WilHanu  y.  Cunningham^  632 

4.  The  code  of  procedure  regulating  ap- 
peals  from  the  marine  court,  in  effect 
requires  the  appellant  to  state  the  sub- 
stance of  the  proceedings  below,  where 
the  alleged  error  consists  of  those ; 
and  the  substance  of  the  testimony 
when  the  latter  bears  upon  the  question 
sought  to  be  reviewed.  Where  the 
whole  reliance  of  the  appellant  is  upon 
an  error  which  canot  be  remedied  or 
affected  by  the  testimony,  it  is  not  ne- 
cessary In  his  affidavit  to  set  forth  the 
evidence.     Partridge  y.  Thayer,  227 

A.  On  an  appeal  from  a  justice's  court, 
the  court  below  must  make  a  return 
of  all  the  testimony  and  proceedings, 
where  a  return  is  ordered.  It  is  not 
sufficient  to  make  a  return  as  to  the 
particulars  in  which  the  affidavits  are 
conflicting.    MeCafferty  y.  KeUy,  637 

6.  On  an  appeal  from  a  justice's  court, 
the  judgment  will  be  reversed  by  de- 
fault, if  the  respondent  do  not  appear 
to  argue  the  appeal.  Whitney  v.  Bay' 
ard,  634 

See  Practicb,  AppeaU, 


ASSESSMENTS. 
See  MoNioiPAL  Coefokation. 


ASSETS. 
See  AoiBuiiNT,  31 


ASSIGNMENT. 

1.  Voluntary  assignees  of  a  defendant  in 
an  execution,  who  become  such  after 


a  levy,  are  not  etrangere  within  the 
meaning  of  the  rule  which  requires  an 
officer  justifying  against  a  stranger,  to 
show  a  judgment  as  well  as  an  exeon- 
tion.    Heathy.  Weeter^t,  110 

2.  It  is  sufficient  in  an  action  by  soeh 
assignees  against  a  sheriff,  for  the  lal* 
ter  to  produce  his  execution,  and  the 
former  cannot  impair  his  right  to  retain 
the  goods  levied,  by  attacking  the 
judgment  id, 

3.  An  assignment  of  a  party's  «  right  and 
title  to  certain  insurance  money  my 
due,  and  now  in  the  hands  of,"  &e , 
will  pass  the  right  of  such  party  to  the 
money  due  upon  the  insurance,  al* 
though  it  has  not  been  paid  to  the  per* 
son  mentioned  as  having  reoeiyed  it 
Sandford  v.  Cenant,  143 


ASSISTANT  JUSTICE'S  COURT. 

1.  The  statnte  permitted  a  non-resident 
plaintiff  to  sue  in  a  justice's  court,  by  a 
short  summons,  having  not  less  than 
two,  nor  more  than  four  days  to  mn. 
He  could  also  sue  by  the  ordinary  sum- 
mons, having  nut  less  than  six  nor  more 
than  twelve  days  to  run.  Such  a  plain- 
tiff sued  by  a  summons  returnable  five 
days  from  its  date.  Held,  that  the  jus- 
tice had  no  jurisdiction  to  proceed  in 
the  suit    Kingy.DowdaU,  131 

2.  Where  Sunday  is  an  intervening  day, 
it  is  counted  in  computing  statnte  time. 

id. 

3.  The  summons  in  the  marine  and  jns- 
tice's  courts,  is  not  in  its  form,  govern- 
ed by  the  provisions  of  the  code  of  pro- 
cedure.    WiUiame  v.  Price,  229 

4.  The  pleadings  in  those  courts  may  be 
oral,  and  therefore  the  provision  of  the 
code  of  procedure  requiring  pleading* 
to  be  verified,  does  not  apply  to  those 
courts.  id. 

5.  An  assistant  justice  has  jurisdiction 
under  the  act  of  1813,  where  the  plain- 
tiff resides  in  his  district  Murphy  r. 
Mooney,  2S8 

6.  Where  one  defendant  resides  in  the 
city  and  the  other  is  a  non-resident, 
they  may  be  sued  by  a  long  summons ; 
and  it  is  no  objection  to  the  salt  that 
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Ui«  fummons  iiferredon  the  noa -rari- 
deot  oolj.  id. 

7.  An  aMwtant  jostice  elected  under  the 
act  of  1848|  has  no  jarisdiction,  where 
the  defendant  and  one  of  the  plaintiffii 
reside  in  the  city,  and  neither  of  the 
partiea  to  the  euit  reside  in  award  with- 
in the  justice's  district  Cornell  v. 
Smith,  290 

8«  Appearingr  andpleadinjf  without  objec- 
tion, do  not  waive  the  defect  nor  con- 
fer jurisdiction  ;  the  statute  beingr  pe- 
remptory that  the  justice  shall  dismiss 
the  cause.  id. 

9.  Sections  57  and  61  in  the  code  of  pro- 
cedure of  1848,  do  not  extend  to  the 
^eei  and  operation  of  pleadings  as  pre- 
scribed in  tiile  six ;  but  only  to  their 
form  and  manner.  id. 

10.  Hence  an  objection  that  a  justice's 
court  has  not  jurisdiction  of  the  per- 
son, is  not  waived  by  an  answer  omit- 
ting to  raise  it  id 

1 1.  A  judgment  is  an  express  contract  of 
record;  therefore,  assistant  justices 
and  justices  of  the  peace,  have  juris- 
diction of  suits  upon  judgments.  They 
are  actions  ariaing  on  eontracU  Me* 
Quire  ▼.  OaUagher,  402 

IS.  A  justice's  judgment,  recovered  be- 
fore the  code  of  procedure  took  efiect, 
is  not  within  the  provision  of  the  code 
prohibiting  suits  upon  such  judgments 
within  two  years  after  their  rendition. 

id. 

l^  Semble,  an  assistant  justice's  court, 
is  a  covt  of  a  justice  of  the  peace,  with- 
in the  meaning  of  the  section  of  the 
code  which  regulates  actions  on  judg- 
ments, id. 

14.  The  affidavit  that  the  justice  before 
whom  a  suit  is  pending,  is  a  material 
and  necessary  witness  for  the  defend- 
ant ;  moHt  state  facts  and  circum- 
stances, clearly  showing  that  the  jus- 
tice's testimony  is  indispensable.  JHur- 
ika  V.  WaUere,  517 

15.  The  opinion  of  the  party,  with  facts 
that  show  the  justice  might  be  a  mate- 
rial witness,  but  which  do  not  show 
him  to  be  a  necessary  witness,  are  not 
sufficient  to  require  him  to  enter  a  dis- 
continuance, id. 


16.  In  an  aasistant  justice's  court,  the 
plaintiff  must  prove  his  demand  al* 
though  the  defendant  interposes  ne 
defence.  The  default  does  not  admit 
the  plaintiff's  claim.  Swift  ▼.  fW- 
eoner,  640 

See  ArPKALs,  1. 

Makine  Cockt,  5r7* 


ASSUMPSIT. 

See  ACULEKMEMT. 


ATTACHMENT. 

See  FoEBiON  Attachmeiit. 
PnAcncB,  Attaekment. 

SmPB  AND  VESSKLfl. 


ATTORNEY  AND  COUNSELLOR. 

1.  A  party  cannot  enforce  an  a^eemcnt 
made  by  him  with  an  attorney  to  gife 
him  a  part  of  a  debt  as  his  compeaaa- 
tion  for  collecting  it.  Held  according- 
ly  in  an  action  against  the  attorney,  bjf 
one  who  had  made  a  sab-agreement 
with  the  attorney  to  collect  a  demand 
placed  in  the  plaintiff  *s  bands  for  col- 
lection.    Satterlee  v.  Fraxer,         141 

2.  An  actual  demand  mnst  be  proved,  in 
order  to  maintain  a  suit  against  an  at- 
torney at  law,  for  money  coUeeted  bv 
him.  id. 


BAILMENT. 
See  Insueancb,  10,  11. 


BANKRUPT. 

1.  Under  the  bankrupt  act  of  1841,  a 
friend  of  a  peisoa  applying  for  his  dis- 
charge as  bankrupt,  may  bay  thn  debt 
of  an  opposing  creditor,  so  as  to  ranove 
such  opposition ;  provided  the  bank- 
rupt himself  is  neither  a  party,  ner 
privy  to  the  arrangement,  and  his  ef- 
fects are  not  to  be  made  liable  for  the 
purchase.  BeU  v.  LeggetVe  Bxeem- 
tore,  450 
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S.  Accordingly,  where  a  baukrapt  debtor 
applied  for  his  discbaripe  under  the 
act,  which  discharge  was  opposed,  and 
thereupon  the  father-in-law  of  the  pe- 
titioner, without  bis  knowledge  or  con- 
nivance, arranged  with  the  opposing 
creditors  to  give  them  his  own  notes, 
in  satisfaction  of  their  claims,  and  to 
take  an  assignment  of  their  jadgments 
against  the  bankrupt,  as  soon  as  the 
bankrupt  should  receive  bis  discharge ; 
and,  in  pursuance  of  that  arrange- 
ment, the  opposing  creditors  withdrew 
their  opposition,  and  the  bankrupt  ob- 
tained his  discharge  ;  Held,  that  such 
notes  were  valid,  and  lipon  a  sufficient 
consideration,  and  that  an  action  lay 
thereon.  id. 

3.  A  discharge  in  bankruptcy  does  not 
extinguish  the  bankrupt's  debts.  It 
exonerates  from  them,  his  person  and 
his  future  acquisitions,  but  it  does  not 
impair  their  obligation  in  respect  of 
sureties.  Bowery  Savings  Bank  v. 
Clinton,  '         113 

4.  Where  land  was  purchased  in  the 
name  of  A.  one  of  two  partners, 
not  intended  or  used  for  the  purposes 
of  the  partnership ;  it  was  held,  that 
T.  the  other  partner,  who  survived  A  , 
took  no  estate  or  interest  in  it  as  survi- 
vor, and  no  interest  in  tjie  same  passed 
to  his  assignee  in  bankruptcy.  Cox  v. 
McBumey,  <  561 


BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

I.  What  if  a  hill  or  note,  consideration, 
and  when  valid. 

1.  An  order  drawn  at  the  foot  of  a  bill 
rendered  for  services  done,  expressing 
a  sum  certain  as  due  by  the  debtor  in 
such  bill,  on  a  third  person,  requesting 
him  to  pay  the  bill,  and  charge  it  to 
such  debtor,  is  a  hill  of  exchange, 
which,  by  the  statute,  must  be  ac- 
cepted in  writing.  Hoyt  v.  Lynch,  3*28 

2.  Where  an  act  is  expressly  prohibited 
by  a  statute,  all  contracts  growing 
out  of  its  performance  are  void.  Bell 
▼.  Quin,  146 

3.  So  a  promissory  note  given  by  one  of 
two  parties  to  the  other,  for  the  letter's 
share  of  the  profits  received  by  the 
former  in  a  transaction  forbidden  by 


law,  cannot  be  recovered  by  the  payee 
or  his  voluntary  assignee.  id, 

4.  The  charter  of  a  municipal  corpora* 
tion  enacted  that  no  member  of  the 
common  counsel,  during  his  official 
term,  should  be  interested  in  any  con- 
tract, the  expenses  or  consideration 
whereof  was  to  be  paid  under  any 
ordinance  of  the  common  council.  A 
member  of  the  board  was  interested 
with  the  defendant,  iu  a  contract  for 
supplying  the  corporation  with  coal, 
and  received  the  defendant's  note  for 
half  the  profits  of  the  contract.  Held, 
that  his  assignee  could  not  recover  the 
note  against  the  defendant.  id. 

5.  A  promissory  note,  given  to  a  mutual 
insurance  company  as  a  subscription 
or  premium  note,  in  advance,  for  the 
security  of  dealers,  as  provided  by  its 
charter,  is  to  be  regarded  as  a  valid 
promissory  note,  liable  to  be  used  to 
pay  the  losses  of  the  company.  Ai- 
pinwaU  v.  Meyer,  180 

6.  A  note  payable  to  a  fictitious  person, 
is  recoverable  as  payable  to  bearer, 
under  the  statute,  on  proof  that  it 
was  negotiated  by  the  makers.  iS'f  <•- 
vena  v.  Strang,  13S 

7.  Evidence  stated,  which  was  held  suf- 
ffioient  to  entiile  the  holder  to  recover 
on  such  a  note.  id. 

8.  Where  a  negotiable  note  is  lent  by  the 
maker  to  the  payee,  or  given  for  the 
lattePs  accommodation,  without  re- 
striction as  to  the  mode  of  using  it,  it 
is  valid  in  the  bands  of  any  person  to 
whom  it  has  been  transferred  for  value 
before  maturity,  although  such  value 
consist  in  its  application  to  the  dis- 
charge of  a  precedent  debt  due  from 
the  payee  to  such  holder.  Montrose  v. 
Clark,  115 

9.  An  accommodation  bill  or  note,  when 
negotiated  to  a  third  party,  imports  a 
consideration  as  between  him  and  the 
prior  parties.  id, 

10.  Bills  drawn  and  accepted  in  respect 
of  consignments  of  property,  are  in  no 
sense  accommodation  bills,  though  the 
consignments  made  are  insufficient  to 
meet  them.    Mottram  v.  Mills,      189 
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rteaver, 

11.  The  poweMion  of  an  Dforioui  note 
by  the  indoraee,  »  preeampttve  evi- 
denee  that  he  received  it  before  it  be- 
came  doe,  for  a  Talnable  ooneideration« 
without  notice  of  the  ntnry.  Smed' 
htrg  T.  Simpmn,  85 

13.  Where  a  new  eeenrity  it  given  to 
■Qoh  a  bona  fide  holder  of  an  usurious 
note,  by  one  of  the  parties  thereto,  af- 
ter it  became  due  ;  it  was  held  to  be 
Talidt  notwithstaodiDgr  the  holder  of 
the  usurious  note  was  apprised  of  the 
usury  therein,  after  he  became  its 
holder,  and  before  the  new  security 
was  given.  id. 

13.  On  a  sale  on  a  credit,  to  be  secured 
by  notes  as  collateral,  not  yet  due,  the 
Kceipt  of  the  collaterals  five  days  af- 
ter the  delivery  of  the  goods,  makes 
the  seller  a  bona  fide  holder  of  the 
notes  for  a  valuable  consideration,  so 
as  to  protect  him  against  any  defence 
which  the  maker  of  the  notes  had 
against  the  buyer  of  the  goods.  Fen' 
by  V.  FriUhmrd,  151 

14.  This  was  held^  although  at  the  time 
of  the  sale,  the  notes  in  question 
were  not  specified  or  described,  and 
were  not  in  fact  then  in  the  possession 
of  the  buyer.  id. 

15.  A  snfaoeription  note  given  to  a  mu- 
tual insurance  company,  may  be 
transferred  by  the  president  of  the 
company  alone,  in  payment  of  a  loss, 
in  the  usual  way  and  according  to  ihe 
eotaimon  practice  of  the  company, 
without  his  being  authorised  to  do  so 
by  a  previous  resolution  ef  the  board 
of  trustees.    Aepinwall  v.  Meyer,  180 

16.  It  was  the  design  of  the  statute  <*  to 
prevent  the  insolvency  of  monied 
corporations"  to  guard  against  coUu- 
oive  transfers  of  the  efiects  of  such 
corporations.  It  was  not  meant  to 
interfere  with  honest  transfers,  made 
in  order  to  pay  their  just  debts.        id. 

17.  A  peiaon  taking  from  the  officers 
of  an  insurance  company,  the  note  of 
a  third  person,  in  payment  of  a  loss 
sustained  by  him,  will  be  held  to  be 
a  bona  fide  purchaser  thereof  for  a 
valuable  consideration  and  without  no- 
notice,  under  the  provision  of  the  re- 
vised statutes  prohibiting  certain  trans- 


fers of  corponta  eibets  except  i^a 
a  previous  reaolution  of  the  board  of 
directors.  id, 

18.  And  the  maker  of  such  note,  in  a 
suit  brought  thereon  by  the  bolder, 
cannot  be  permitted  to  allege  that  the 
plaintiff  did  not  pay  value  for  it,  or 
that  the  trustees  of  the  company  did 
not  authorize  its  officers  to  transfer 
the  same ;  onless  h«  can  show  that  be 
was  defrauded,  or  lost  some  de/eoee  be 
might  have  had  against  the  payees, 
had  they  retained  it.  t^ 

19.  It  is  not  enough  for  the  makec  of  a 
notOi  when  sued  tboeon,  to  say  that 
it  was  transferred  to  the  plainiiff  with- 
out a  valuable  consideration  ;  botf  to 
defeat  a  recovery  upon  it,  be  must 
show  that  it  was  tranaferred  in  fraad, 
or  to  the  prejudice  of  his  righta.  J*er 
YAHOKaroBi.,  J.  idL 

20.  It  is  no  defence  to  an  action  oa  a 
procissory  note,  that  the  property  of 
the  note  is  in  a  third  person,  and  not 

■  in  the  plaintifil  Uuleaa  the  poeaession 
of  the  note  by  the  plaintiff  is  wuU 
fide^  and  may  work  some  prejudice  to 
the  defendant,  the  latter  is  not  en- 
titled to  be  heard  ou  the  subject.  Per 
VANDBaroEL,  J.  id. 

See  anU,  8  to  10  ;  andpoH,  42. 


III.  Proteet  ond  noiiee  of  non-patpnent ; 
and  promioe  to  pay,  where  inouffietenL 

21.  Where  a  notary  certifies  that  be 
attended  at  the  office  or  place  to  which 
a  bill  of  exchange  was  addressed*  fet 
the  purpose  of  demanding  paymeai, 
and  found  the  office  closed,  and  no  per- 
son there  to  give  an  answer  respecting 
the  bill ;  (it  not  appeanog  to  have  beea 
a  bank  or  bankei^s  office ;)  it  was  hM 
to  be  a  sufficient  presentment  of  the 
bill  to  charge  the  indoner.  Do  Weif 
V.  Murray,  166. 

22.  The  certificate  imports  a  preasntmeat 
during  the  proper  boura  of  bosiaeaa. 

id. 

23.  A  statement,  made  up  by  the  in- 
dnreee,  charging  the  indorser  in  terms 
with  the  *'  protested  exchange,"  deaeri- 
bing  it  by  the  drawer*s  name,  the  ac- 
ceptor's name,  and  the  amouat,  and 
adding  to  it  expenses  of  protest,  in- 
terest and  damages,  was  submitted  to 
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th*  jnry  u  raiSoteiit  notioe  of  the 
bouor  of  the  bill,  if  the  indoieer  were 
thereby  distinctly  informed  that  it  had 
been  dishonored,  and  that  payment 
was  expected  of  him  as  indorser.      id. 

24.  Where  notice  of  dishonor  is  given 
too  late,  the  indorser  will  be  bound  by 
a  subsequent  promise  to  pay  the  bill,  if 
made  with  a  knowledge  that  the  notice 
was  not  in  time.  id. 

25.  Where  the  notary,  to  whom  a  bill 
is  intrusted  for  presentment,  on  protes- 
ting the  bill,  makes  diligent  inquiry  to 
ascertain  the  residence  of  the  drawer, 
and  sends  notice  to  him  according  to 
the  information  thereby  obtained,  it 
will  be  sufficient  to  charge  the  drawer, 
allhoagh  it  appear  that  he  did  not  re- 
side at  the  place  to  which  the  notice 
was  sent,  and  in  fact  resided  in  the 
place  where  the  bill  was  protested. 
Carroll  ▼.  Upton,  171 

• 

26.  Thns,  where  a  bill  was  drawn  at 
Washington,  on  a  house  in  New  Or- 
leans, and  the  notary,  (as  he  testified,) 
on  its  scceptauee  being  refused  in  N. 
O.,  made  diligent  inquiry  as  to  the 
drawer's  residence,  learned  that  his 
reputed  residence  was  at  W.,  and  to 
the  best  of  the  notary's  knowledge 
and  belief,  such  was  his  residence,  and 
thereupon  notice  was  sent  to  the 
drawer  at  W. ;  it  was  held,  that  suffi- 
cient diligence  had  been  used  to  charge 
the  drawer;  although  the  testimony 
on  his  part  proved  that  he  was,  and 
long  had  been,  a  resident  of  N.  O.,  and 
a  counsellor  at  law  there,  and  was 
temporarily  at  W.  when  the  bill  was 
drawn ;  and  it  was  also  proved,  that 
the  same  notary  had  known  him  seve- 
ral years,  and  three  months  before, 
had  entered  of  record  an  official  act 
as  notary,  in  which  the  drawer  was 
described  as  residing  in  N.  O.  id. 


d7.  The  law  of  the  place  where  a  bill 
is  drawn,  governs  as  to  the  mode  and 
place  of  the  notice  of  non* acceptance 
and  of  non-payment  to  be  given  to 
charge  the  drawer ;  and  a  different 
nsage  prevailing  at  the  place  where 
the  drawee  resides  or  the  bill  is  pre- 
sentable, will  not  be  admitted  to  con- 
trol the  drawer's  liability,    id. 

98.  A  notary  charged  with  giving  notice 
to  an  indorser  of  the  non-payment  of 
a  bill  of  exchange,  most  make  reason- 


able effi>rta  to  aaeertain  his  nstdenea 
if  it  do  not  appear  on  the  face  of  the 
bill ;  and  it  is  sufficient  if  he  give  the 
notice  in  good  faith  according  to  the 
information  thus  obtained.  Rawdon  v, 
Rtdfield,  178 

39.  If  he  inquire  of  persons  who  are  like- 
ly to  know  his  residence  from  their 
connection  with  the  transaction,  and 
are  not  interested  to  mislead  ;  it  will 
be  a  reasonable  degree  of  diligence. 

id. 

30.  So  where  the  indorser  of  a  bill,  nai- 
ding  at  its  date  in  Troy,  before  its  ma- 
turity removed  to  and  commenced  ba- 
sinesR  in  New  York,  hot  his  name  was 
not  in  the  directory,  and  a  notary  pro- 
testing the  bill  in  New  York,  inqaired 
of  the  acceptor  and  holder,  and  being 
informed  by  them  that  the  iodoraer 
lived  in  Troy,  sent  a  notice  to  him  by 
mail  at  that  place,  it  was  held  sufficient 
to  charge  the  iudonei'.    id. 


IV.  Wk»  it  primmrily  UabUf  mnd  di9» 
charge  of  liability. 

31.  As  between  the  drawer  and  acceptor 
of  bilb  of  exchange,  the  presumption 
of  law  that  the  acceptor  is  primarily 
liable  for  their  payment,  is  not  over- 
thrown by  evidence  that  they  were  ac- 
cepted in  respect  of  consignments  of 
property ;  it  not  being  shown  that  the 
proceeds  were  insufficient  ultimately 
to  meet  the  bills.    Mottram  v.  MiUep 

189 

32.  Such  bills  are  not  in  any  sense  ac- 
commodation paper ;  and  the  drawer 
stands  in  the  place  of  a  surety  for  the 
acceptor.  id. 

33.  Where  the  holders  of  such  bills,  over 
due,  agreed  with  the  acceptors,  that 
if  they  would  transfer  to  a  trustee 
all  the  consigned  property,  the  holdeia 
would  not  hold  the  acceptors  liable 
upon  such  bills  beyond  a  specified  sum, 
less  than  the  entire  amount,  and  the 
acceptors  transferred  the  property  ac- 
cordingly ;  it  was  held,  that  the  draw- 
er was  thereby  discharged.  id. 

34.  In  general,  the  holder's  giving  time 
to  the  acceptor  or  discharging  him, 
will  be  a  discharge  to  the  drawer,   id. 
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V.  When  drawee  or  aeeepior  may  reeoter 
hade  money  paid  on  a  forged  tignatvare 
or  indoreement. 

85.  Where  a  dra/l»  after  bavingr  been  pro- 
tested for  non-payment,  ia  paid  to  the 
agent  of  the  holder,  by  a  third  person, 
for  the  honor  of  the  drawer,  without 
his  having^  seen  the  draft,  bat  upon  the 
representation  of  such  agent  that  he 
has  a  genuine  draft,  and  the  draft  af- 
terwards turns  out  to  be  a  forgery  ;  the 
person  paying  it  supra  protest,  may, 
after  haviog  given  immediate  notice 
of  the  forgery,  recover  back  the 
amount  paid  by  him,  in  an  action 
against  the  agent,  brought  before  such 
agent  has  paid  over  the  money  to  his 
principal,  and  before  his  situation  in 
respect  to  his  principal  has  been  in  any 
manner  changed.  Goddard  v.  Mer- 
ehanta'  Bank,  247 

See  Agreement,  12. 

36.  What  will  be  considered  due  dili- 
gence, on  the  part  of  a  person  paying 
a  forged  draft,  supra  protest,  in  giving 
notice  of  the  forgery.  id, 

37.  An  agent's  merely  passing  money  in 
account,  giving  credit,  or  making  a 
rest,  is  not  equivalent  to  paying  the 
money  over  to  his  principal,    id, 

38.  Where  the  name  of  an  indorser  is 
forged,  the  acceptor  who  pays  in  igno- 
rance of  the  forgery,  may  recover 
back  the  money  from  an  innocent 
holder,  on  the  ground  that  he  is  not 
presumed  to  know  the  signature  of 
every  indorser.  But  where  the  name 
of  the  drawer  is  forged,  the  acceptor 
who  pays  the  bill  will  not,  as  a  general 
rule,  be  allowed  to  dispute  the  genu- 
ineness of  the  drawer's  signature. 
Fer  Vandkrpoel,  J.  id. 

39.  The  acceptor  is  presumed  to  know 
the  signature  of  the  drawer,  when  he 
accepts,  as  he  is  supposed  to  be  in  cor- 
respondence with  him.  Per  Vander- 
rosL,  J.  id 

40.  Where  a  draft  on  a  bank  was  pre- 
sented for  payment  by  a  remote  indor- 
see to  whom  it  was  paid,  both  parties 
being  ignorant  of  the  fact  that  the  first 
indorsee  to  whom  it  was  specially  in- 
dorsed, had  never  indorsed  the  draft, 
but  that  a  fictitious  signature  resem- 
bling his  was  placed  on  the  draft ;  it 


was  held,  that  on  discoyering  the  fraad 
the  bank  could  recover  the  amount 
from  the  party  by  whom  it  was  paid. 
Merchants*  Bank  v.  Mclntyre,      431 

41.  Where  an  agent  collects  a  negotia- 
ble draft  as  indorsee,  without  disclos- 
ing his  agency  to  the  drawer,  he  will 
be  liable  to  refund  the  money  to  the 
drawer,  on  its  appearing  that  it  was 
paid  on  a  fictitious  indorsement,  al- 
though the  agent  has,  in  the  mean- 
time, remitted  the  proceeds  to  his  prin- 
cipal, id* 


VI.  Recovery  by  principal  on  wrongful 
pledge  by  agent* 

42.  Where  an  agent,  entrusted  with  a 
negotiable  note  for  the  purpose  of  pro- 
curing it  to  be  discounted,  pledged  it 
with  a  stranger  for  money  loaned  to 
him  for  his  own  use,  at  usurious  inte- 
Yest ;  Held,  that  the  transaction  being 
illegal,  for  usury,  the  lender  could  not 
retain  the  note  against  the  true  owner 
on  the  ground  that  he  had  received  the 
same  in  good  faith,  in  the  usual  courM 
of  trade.  Held  also,  that  the  disposal, 
of  the  note  by  the  agent,  was  tortious^ 
Keutgen  v.  Parks,  60 

43.  An  agent  on  receiving  sundry  notes 
to  procure  them  to  be  discounted,  for- 
nished  his  post  dated  checks  to  hts 
principal,  intending  to  meet  them  with 
the  proceeds  of  the  notes  when  dis- 
counted. Before  the  date  of  the  checks 
arrived,  he  pledged  the  notes  for  bis 
own  use  ;  and  the  checks  were  not 
paid.  He  subsequently  paid  the  prin- 
cipal, a  small  sum,  on  account.  In 
an  action  by  the  principal  against 
the  pledgee,  for  one  of  the  notos ;  held, 
that  the  agent,  on  tortiously  dispoMng 
of  the  notes,  extinguished  any  Hen  he 
may  have  had  for  his  checks,  and  that 
no  lien  therefore  passed  to  the  pledgee  ; 
snd  that  the  pledgee  had  no  lien  upon 
the  note  for  the  payment  made  by  th« 
agent  id. 

44  Where  a  party  who  received  a  not«, 
on  a  tortious  misappropriation  by  an 
agent,  but  without  notice  of  the  ow- 
ner's rights,  sold  it,  and  received  the 
proceeds  ;  and  the  owner  subsequently 
demanded  the  note  of  him  without 
effect ;  it  was  held  to  be  sufllcient 
evidence  of  a  conversion.  t^. 
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BOND. 

1  In  a.  Buit  upon  an  admioiBtrator's  bond, 
the  sureties  will  not  be  permitted  to  de- 
ny that  the  surrogate  taking^  the  bond 
and  issuing  the  letters  of  administra- 
tion, had  jurisdiction  of  the  case.  The 
PeopU  ▼.  Fu leaner f  81 

9.  It  is  not  necessary  in  the  declaration 
to  set  forth  the  service  of  the  various 
processes,  and  the  minute  and  formal 
proceedings,  preliminary  to  the  making 
of  each  order  or  decree  by  the  surro- 
gate, id. 

3.  A  count  stating  the  issuing  of  the  let- 
ters, the  execution  of  the  bond,  that 
the  administrators  became  possessed  of 
assets,  that  they  were  required  to  ac- 
count by  an  order  of  the  surrogate,  and 
did  account  before  him,  that  he  decreed 
a  balance  in  their  hands,  and  ordered 
it  to  be  paid  over  to  the  distributees  in 
specified  sums,  that  the  adroinwtrators 
neglected  to  pay  and  to  comply  with 
the  orders  whereby  the  bond  was  for- 
feited, and  that  the  surrogate  by  an  or- 
der directed  it  to  be  prosecuted  ;  was 
held  sufficient  on  general  demurrer. 

id. 

4.  It  was  also  held  that  the  count  need 
not  aver  an  applicaiion  by  the  distribu- 
tee to  the  surrogate  to  have  an  order 
made  for  prosecuting  the  bond.        id, 

5.  On  the  bond  of  J.  to  the  plaintifi,  bear- 
ing interest  at  6  per  cent,  C.  indorsed 
a  covenant,  binding  himself  to  them  for 
'*  an  additional  one  per  centum  per  an- 
num interest,  making  in  all  seven  per 
centum  per  annum  on  the  principal 
sum  secured "  by  the  bond,  until  the 
principal  should  be  paid,  the  interest  to 
be  paid  at  the  time  and  in  the  manner 
mentioned  in  the  bond.  Held,  that  C. 
was  not  bound  to  pay  seven  per  cent 
interest,  nor  more  than  one  percent  on 
the  amount  of  the  bond.  That  he  was 
liable  to  pay  one  per  cent,  until  the 
bond  was  paid  oS,  Bowery  Savinge 
Bank  v.  Clinton,  113 

6.  The  representatives  of  a  surety  in  a 
joint  bond,  not  liable  at  law  for  the  debt 
by  reason  of  the  survivorship  of  the 
principal  obligor,  cannot  be  compelled 
in  equity  to  pay  the  obligation.  Car- 
penter V.  Frovoost,  537 

7.  The  remedy  in  equity  against  a  de- 


ceased joint  debtor,  is  limited  to  those 
oases  in  which  he  had  a  benefit  from 
the  consideration  upon  which  the  obii* 
gation  arose.  id, 

BOUNDARIES. 
See  Deed,  3  to  5. 

BROKER. 

See  PaiNCiPAL  and  Agbnt,  9. 


CODE  OF  PROCEDURE. 

See  Appeals,  3  to  6 
Practice,  passim. 


COMMISSION. 

See  Principal  and  Agent,  9. 
Praotioe.  Commission, 


COMMON  CARRIER. 
See  Insurance,  10,  11. 

COMPROMISE. 

1.  To  sustain  a  compromise,  made  be- 
tween litigant  parties,  it  is  not  neces- 
sary that  each  should  know  all  the 
facts  bearing  upon  the  extent  of  his 
claim  ;  provided  the  sacrifice  made  by 
him  in  the  compromise,  is  not  proved 
by  him  to  have  been  greater  than  he 
would  have  made  for  the  sake  of  a  set- 
tlement, if  such  facts  had  been  fully 
known  to  him.     Currie  v.  Steele,  343 

3.  The  assets  of  a  decedent  at  the  time  of 
his  death,  were  in  the  hands  of  one 
who  claimed  as  sole  legatee,  and  so 
continued.  The  wife  of  the  deceased, 
(whose  relation  as  wife  was  contested,) 
opposed  the  probate  of  his  will,  and 
succeeded  before  the  surrogate  and  on 
two  appeals.  Pending  a  third  appeal, 
she  compromised  and  settled  the  con* 
troversy,  by  receiving  all  her  costs  and 
charges,  and  a  sum  in  gross,  less  by 
about  one -fourth  than  her  share  of  the 
estate.  The  amount  of  the  estate  was 
In  fact,  about  one-fourth  larger  than 
she  was  aware  of  when  she  settled.  In 
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ft  «iiK  hf  h«r  to  set  Mida  iIm  OMOpio- 
miae,  Held,  lat.  That  it  wm  not  to 
bo  treated  aa  ooa  made  betwaan  tnia- 
tea  and  beneficiary,  or  between  partiea 
atandini;  in  a  confidential  relation  to 
eaeb  other.  3nd.  Tbat  aba  waa  not  en- 
titled to  relief  un  any  p«nnd,  it  being 
<|Uite  apparent  that  iha  would  have  aet- 
tled  in  ihe  aame  manner  if  aha  bad 
known  the  amount  of  the  eatate.     id, 

3.  Where  a  ^ft  in  the  nature  of  one  iRor- 
ftf  eau»a,  it  giwtn  upon  a  condition  or 
nndentandiog  that  it  ia  ail  the  donee 
ahall  receive  from  the  donor'e  ealate ; 
on  the  latter'a  overturning  the  cotem- 
porary  diapoaal  of  the  eatate,  and  com- 
mg  in  to  ahare  it,  in  violation  of  auch 
nnderatanding,  aha  will  be  required  to 
account  for  the  amount  of  luob  dona- 
tion, id 


CONSIDERATION. 
B—  AonuMurr,  13  to  J6,  19,  30,  35  to 

3a 

BtLLM  or  EzcBANac,  5,  8  to  IS,  34 
43. 


CONSTITUTIONAL  LAW. 

L  The  legielature  haa  no  authority  to 
grant  private  property  for  private  neea, 
making  compenaation  to  the  owner, 
nnleiB  by  hia  conaent  Embury  v. 
C^mur,  98 

3.  Thia  ia  prohibited,  aa  well  by  the  aplrit 
of  the  provieion  in  the  conatilution  that 
I  private  property  ehall  not  be  taken  for 
public  uae,  without  juat  compenaation, 
aa  by  the  conatitntiooal  provision,  that 
no  pereon  ahall  be  deprived  of  life, 
liberty,  or  property,  without  due  pro- 
ceati  of  law.  id. 

3.  The  proyiaion  in  the  act  relatiye  to 
the  city  of  New  York,  allowing  the 
corporation  on  opening  or  widening 
a  etreet,  which  improvement  takes  a 
part  of  an  entire  lot  of  ground  ;  in  the 
discretion  of  the  commissioners  to  in- 
clude in  their  estimate  and  asseasment 
the  whole  of  auch  lot,  awarding  dama- 
ges to  the  owner,  and  thereupon  the 
title  of  the  owner  to  be  divested  in 
the  portion  of  the  lot  not  required  for 
the  street,  and  the  same  to  become 
vested  in  the  corporation ;  is  nneon* 


sUtntional  and  void,  aa  *lo  aoeb  midna 
not  required  for  the  atreet  id, 

(See  p09tf  EjeeimtnL) 

4.  The  act  of  December  10,  1847,  in  re- 
lation to  the  fees  of  certain  officers  in 
the  city  of  New  York,  ia  neither  a 
private  nor  a  local  act,  within  the 
meaning  of  the  16th  aection  of  the 
third  article  of  the  conatitution,  which 
providea  that  no  private  or  local  bill 
ahall  embrace  more  than  one  snbieeC, 
and  tbat  shall  be  expressed  in  the 
title.  Conner  r.  The  City  of  New 
York,  355 


5.  An  officer  may  be  local,  in  the  ae 
and  for  the  purposes  of  that  provision, 
and  yet  a  statute  respecting  the  dotiee 
and  feea  of  the  office  may  be  public 
and  general.  id, 

6.  When  an  office  ia  created  by  the  con- 
stitution, and  the  terms  and  salary 
thereof  are  defined,  the  people,  In  their 
sovereign  capacity,  may,  by  a  new 
constitution,  terminate  both,  without 
regard  to  the  rights,  the  interests,  or 
the  ezpectationa  of  the  incmnbent.  id. 

7.  An  office  created  by  law  may  be  re- 
pealed by  law,  without  regard  to  the 
term  or  future  aalary  of  the  officer  en- 
trusted with  ita  exercise.  id. 

8.  Officen  created  by  the  conatitotion, 
the  tenure  and  compensation  being 
fixed  by  a  atatute,  are  equally  within 
the  legislative  control,  aa  to  auch  ten- 
ure and  compensation,  except  that  the 
office  cannoc  be  virtually  abolished  by 
a  colorable  reduction  of  the  compen- 
aation, or  by  taking  it  away  altogether. 

idL 

9.  There  is  no  contract,  express  or  im- 
plied, between  a  public  officer  and  the 
government,  whose  agent  he  is.  Nor 
have  public  officers  any  proprietary 
interest  in  their  offices,  or  any  proper- 
ty in  the  prospective  compensation 
attached  thereto,  whether  it  be  in  the 
shape  of  salary  or  of  feea.  id* 

10.  A  public  officer  is  an  agent,  elected 
or  appointed  to  perform  certain  politi- 
cal duties  in  the  adminiatratiott  of  the 
govern ment  The  legialatire  power 
which  prescribes  his  duties  and  pro- 
vides a  compensation,  may  alter  the 
dutiea  at  pleasure.  It  may  inereaaa 
them  without  enhancing  the  compaa- 
aation ;  and,  in  like  manner^  it  aaay 
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diminieh  tbd    ooropenMtion    witliont 
lewaning  the  dutiefl.  id. 

U.  If  the  officer  receives  fees,  the  le^- 
latQre  may  abolish  some,  reduce 
others,  or  take  away  all,  and  compen- 
sate him  by  a  salary.  His  right  to 
the  emoluments  of  the  office  is  held 
subject  to  all  these  modifications,    id, 

12  And  the  legislature,  in  substituting  a 
salary  for  fees,  may  continue  the  fees, 
and  direct  them  to  be  paid  by  the 
officer  into  the  public  treasury.        id, 

13.  An  act  requiring  the  fees  of  the  office 
to  be  paid  into  the  public  treasury,  is 
not  nnconstitutioual  on  the  ground  that 
it  impoees  a  tax,  without  specifying 
the  object  to  which  the  tax  shall  be 
applied.  id, 

14.  The  duty  of  pronouncing  a  statate 
unconstilutional,  is  always  one  of 
great  delicacy ;  and  courts  should  not 
exercise  that  grave  function,  except 
where  the  point  is  entirely  clear.  Per 
Sandfokd,  J.  id. 

15.  The  courts  of  common  law  in  the 
several  states  have  jurisdiction  to  de- 
termine questions  of  salvage,  in  cases 
which,  in  other  respects,  are  within 
the  scope  of  their  established  jurisdic- 
tion.  Cashmere  v.  De  Wolf,  379 

16.  The  jurisdiction  of  the  United  States 
courts  in  admiralty  over  questions  of 
salvage,  is  to  that  extent  concurrent, 
and  not  exclusive.  id. 

17.  A  state  court  having  law  and  equity 
powers,  may  entertain  a  suit  to  redeem 
property  claimed  to  be  held  for  a  sal- 
vage lien,  to  enforce  which  salvage  no 
suit  is  pending  in  admiralty  ;  and  may 
restrain  the  removal  of  the  property 
by  injunction,  appoint  a  receiver  for 
its  preservation  and  for  its  sale,  where 
perishable,  and  ascertain  the  salvage 
liens  and  decree  payment  to  the  parties 
entitled  id 


CONTEMPT. 
See  Pkacticb,  Attachment, 

CONTRACT. 

A  judgment  is  an  express  contract  of 
record  ;  therefore  assistant  justices  of 


tlM  peace,  hare  jurisdiction  of  suits 
upon  judgments.  They  are  actions 
arising  on  contract.  McQuire  v.  Gal- 
lagher, 40S 

See  Agreement. 
Bankrupt,  1,  2. 
Debt,  3  to  5. 
Partnership.  1,  3. 


CONTRIBUTION. 

See  Aorermrnt,  9, 10. 


CONVERSION. 
See  Trover,  1  to  3. 


CORPORATION. 

1.  Where  the  charter  of  a  corporation, 
after  providing  for  a  subscription  to  the 
capital  stock  on  a  public  notice,  au- 
thorized the  directors,  if  the  whole 
were  not  then  taken,  from  time  to 
time  to  cause  the  books  for  the  sub- 
scriptions of  stock  to  be  opened  until 
a  sufficient. sum  was  subscribed;  the 
further  subscriptions  so  authorized, 
may  be  made  without  any  public  no- 
tice of  opening  the  books;  and  the 
power  to  receive  the  same  may  be 
delegated  to  officers  or  agents  of  the 
corporation.  Lokman  t.  N,  Y,  4r 
Erie  R,  R.  Co.,  39 

3.  The  object  of  a  subscription,  in  filling 
the  stock  of  a  corporation,  is  to  furnish 
evidence  of  the  subscriber's  liability  to 
pay  up  his  shares,  and  to  identify  the 
persons  who  have  become  sharehol- 
ders, id, 

3.  No  particular  form  of  subscription  is 
necessary ;  and  when  the  shares  are 
paid  up  at  the  time  of  their  being  first 
taken,  the  stock  certificate  issued,  and 
the  party's  receipt  for  the  shares,  con- 
stitute a  sufficient  subscription.        id^ 

4-  A  corporation  having  power  to  issue 
further  capital  stock,  may  issue  the 
same  in  exchange  for  an  equal  amount 
of  its  indebtedness.  id, 

5.  Where  there  was  an  express  authority 
from  the  directors  to  the  principal 
officers  uf  a  corporation,  to  issue  stock 
in  exchange  for  three  distinct  classes 
of  indebtedness,  and  those  officers  for 
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a  oooBiderable  period,  had  been  in  the 
habit  of  thus  issuing  stock,  in  exchange 
for  those,  and  for  a  fourth  clars  not 
embraced  in  the  express  authority ; 
and  their  acts  had  never  been  dis- 
claimed or  questioned  by  the  directors, 
or  the  corporation ;  it  was  held,  that 
their  iMue  of  stock  in  exchange  for 
such  fourth  class  of  indebtedness,  was 
valid  and  binding  upon  the  corpora- 
tion, and  equally  binding  upon  the 
creditor  who  accepted  each  stock,  id. 

6.  One  who  exchanges  his  debt  against  a 
corporation,  for  capital  stock  issued  by 
its  principal  officers,  without  inquiring 
as  to  their  authority,  is  not  at  liberty 
to  annul  the  contract,  because  their 
authority  was  not  express,  but  was  a 
fall  implied  authority  derived  from  the 
course  of  bnsiness,  and  from  similar 
acts  affirmed  or  acquiesced  in.         id. 

7.  Where  the  stock  of  a  company  was 
nsnally  transferred  on  two  distinct 
books,  to  the  stock  transferred  on  one 
of  which  share  brokers  attached  a 
greater  value  than  to  that  on  the 
other ;  and  a  creditor  agreed  to  ex- 
change his  debt  for  stock  ;  on  the  offi- 
cers stating  that  such  rtock  could  be 
transferred  on  the  former ;  and  after 
completing  such  exchange,  the  officers 
refused  to  allow  a  transfer  of  it  to  be 
entered  on  such  book  ;  it  was  held,  the 
creditor  could  not  for  that  cause  re- 
scind the  exchange,  but  that  his  reme- 
dy was  in  an  action  for  damages,    id, 

8.  A  promissory  note,  given  to  a  mutual 
insnranoe  company  as  a  subscription 
or  premium  note,  in  advance,  for  the 
security  of  dealers,  as  provided  by  its 
charter,  is  to  be  regarded  as  a  valid 
promissory  note,  liable  to  be  used  to 
pay  the  losses  of  the  company.  As- 
pinwall  V.  Meyer,  180. 

9.  floeh  a  note  may  be  transferred  by 
thA  president  of  the  company  alone,  in 
payment  of  a  loss,  in  the  usual  way 
and  according  to  the  common  practice 
of  the  company,  without  his  being  au- 
thorized to  do  so  by  a  previous  resolu- 
tion of  the  board  of  trustees.  id, 

10.  It  was  the  design  of  the  statute,  to 
prevent  the  insolvency  of  monied  cor- 
porations to  guard  against  collusive 
transfers  of  the  efiects  of  such  corpo- 
rations.   It  was  not  meant  to  interfere 


with  honest  Iranafen,  made  in  order 
to  pay  their  just  debts.  id* 

1 1.  A  person  taking  from  the  officers  of 
an  insurance  company,  the  note  of  a 
third  person,  in  payment  of  a  loss  sus- 
tained by  him,  will  be  held  to  be  a 
bona  fide  purchaser  thereof  for  a  va- 
luable considedation  and  without  no- 
tice, under  the  provision  of  the  revised 
statutes  prohibiting  certain  transfers  of 
corporate  cffiscts  except  upon  a  pre- 
vious resolution  of  the  board  of  direc- 
tors, id' 

12.  And  the  maker  of  such  note,  in  a  suit 
brought  thereon  by  the  holder,  cannot 
be  permitted  to  allege  that  the  plain- 
tiff did  not  pay  value  for  it,  or  that  the 
trustees  of  the  company  did  not  autho- 
rize its  officers  to  transfer  the  same, 
nnless  he  can  show  that  he  was  de- 
frauded, or  lost  some  defence  he  might 
have  had  against  the  payees,  had  they 
retained  it.  ta. 

See  Municipal  CoaroaATioN. 


COSTS. 

1.  Where  a  plaintiff,  claiming  over  fonr 
hundred  dollars,  on  the  proof  in  the 
cause  appears  to  be  entitled  to  less 
than  two  hundred  dollars,  and  by  rea- 
son of  set-ofiB  recovers  less  than  fifty 
dollars,  he  is  not  entitled  to  the  costs  of 
the  suit.  Spring  VaUey  Shot  and 
Lead  Co,  v.  Jackoon,  623. 

2.  The  words  «  claim  eotabliohed  at 
the  trial**  in  the  statute  regulating 
costs,  mean  a  claim  so  proved  and 
established  that  it  will  entitle  the 
plaintiff  to  judgment,  unless  it  be  re- 
duced by  a  set-off.  Elstablishing  the 
claim  presumptively,  will  not  suffice, 
where  it  is  defeated  by  counter-proof. 

id» 

3.  A  plaintiff  residing  out  of  the  eity  of 
New  York,  though  within  this  state, 
must  give  security  for  costs,  notwith- 
standing the  court  may  issue  execu- 
tions against  property  to  mny  county 
in  the  state.    Gardner  v.  Kelly,   632. 

4.  This  mle  applied  to  a  certiorari 
brought  to  reverse  a  justice's  judg- 
ment, id, 

5.  The  code  of  procedure  does  not  repeal 
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the  reviMd  ttfttatei  relative  to  Mca- 
rity  for  costs.  id. 

6.  A  defendant  who  hai  been  let  in  to 
defend,  after  a  default  and  judgment, 
the  latter  standing^  as  security,  may 
require  security  for  costs  from  a  non- 
resident plaintiff.  id, 

7.  A  bond  as  secnrity  for  cofts,  condi- 
tioned that  the  plaiotifis  shall  pay  to 
the  defendants  the  costs  which  he 
might  recover  in  the  suit,  is  a  sufficient 
oompiiance  with  the  statute  which  re- 
quires a  bond  conditioned  to  pay,  ou 
demand,  all  costs  that  may  be  award- 
ed to  the  defendant  in  such  suit 
Smith  ▼.  Norval,  653. 

See  Practicb,  Co$U. 


COUNSELLORS. 
See  Attokmits  and  Counsbixorb. 


COUNTY  CHARGES. 

See  SixrBRvisoRS. 


COVENANT. 

On  the  bond  of  J.  to  the  plaintiffs, 
bearing  interest  at  6  per  cent,  C  in- 
dorsed a  covenant,  binding  himself  to 
them  for  **  an  additional  one  per  cen- 
tum per  annum  interest,  making  in  all 
seven  per  centum  per  annum  on  the 
principal  sum  secured"  by  the  bond, 
until  the  interest  should  be  paid,  the 
interest  to  be  paid  at  the  time  and  in 
the  manner  mentioned  in  the  bond. 
Held,  that  C.  was  not  bound  to  pay 
seven  per  cent  interest,  nor  more  than 
one  per  cent  on  the  amount  of  the 
bond.  That  he  was  liable  to  pay  one 
per  cent,  until  the  bond  was  paid  off 
Bowery  Savings   Bank   v.  Clinton^ 

113. 

See  Pbbd,  10. 


CREDITORS  SUIT. 

1.  A  judgment  creditor  whose  execution 
was  issued  and  returned  unsatisfied 
before  the  code  of  procedure,  may, 
without  first  obtaining  leave  of  the 
conrt  in  which  the  jadgment  was  re- 
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covered*  proceed  against  bis  debtor 
by  a  complaint  in  the  nature  of  a  ore* 
ditor's  bill.     Quick  v.  KetUr,        331 

2.  The  rules  of  court  requiring  certain 
allegations  to  be  contained  in  a  credi* 
tor's  bill,  are  superseded  by  the  oode 
which  declares  what  shall  be  stated  in 
the  complaint.  If  the  plaintiff  comply 
therewith,  and  set  forth  the  matters 
which  by  the  revised  statutes  were  a 
pre  requisite  to  the  filing  of  the  bill,  it 
is  sufficient.  id, 

3.  An  assignment  of  personal  effects  to 
trustees,  in  trust  for  the  separate  nse 
of  the  wife  of  the  grantor,  which  ef- 
fects continue  in  his  possession  after 
the  assignment,  is  fraudulent  and  void 
against  a  subsequent  creditor,  whoso 
debt  arose  during  the  continuance  of 
such  possession.    jPiedler  v.  Day,  594 

4.  The  trustees  under  such  transfer,  took 
the  grantor's  note  for  the  effects  so 
left  in  his  hands,  and  on  the  grantor's 
afterwards  failing,  he  assigned  his  pro* 
perty  for  the  benefit  of  his  creditors, 
giving  a  preference  to  the  note.  Held, 
That  this  assignment  was  fraadnlent 
as  against  creditors.  id. 

5.  An  assignment  for  creditors,  fraudulent 
in  respect  of  a  principal  preferred  debt, 
is  void  in  totOf  alihough  another  prefer- 
red debt,  and  the  unpreferred  debts 
provided  for,  be  all  due  in  good  faith. 

id» 

6.  The  plaintiff  in  a  judgment,  who  has 
filed  a  creditor's  bill,  and  obtained  a 
receiver  of  the  defendant's  property, 
will  not  be  permitted  to  levy  an  alias 
execution  on  personal  property  covered 
by  such  receivership.  Chmverniur  v. 
Warner,  624, 

7.  A  levy  made  thereon,  will  be  set  aside 
on  the  defendant's  application,  unless 
the  flaintiff  will  waive  his  receivership 
and  dismiss  his  creditor's  suit.  id, 

8.  An  action  in  the  nature  of  the  former 
creditor's  suit,  may  be  maintained, 
where  an  execution  was  issued  and 
returued  unsatisfied  before  July  1, 
1848,  when  the  code  of  procedure 
took  effect.    Dunham  v.  NichoUon, 

636 

9.  Such  a  suit  is  not  an  action  on  the 
judgment,  within  the  meaning  of  the 
prohibition  in  the  code.  id. 

96 
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10.  A  friToIoas  aniwer  in  such  a  rait, 
-  atrickeo  out  on  motion,  and  an  order 

for  judgment  made,  with  a  direction 
for  the  examination  of  the  defendant 
toncliing  bia  property.  id. 

11.  An  execution  may  be  retorned  in  less 
than  aixty  days,  and  whenever  return- 
ed unsatisfied,  the  creditor  may  pro- 
ceed under  section  292  of  the  code, 
without  rt'gard  to  the  period  it  was  in 
the  sheriff's  bauds.  Engle  v.  Bonneau, 

679. 

Id.  If  the  debtor  show  any  fraud  or  col- 
lusion in  omitting  to  levy  on  property, 
the  court  will  take  care  the  fraud  is  not 
•fiectnated.  id 

m 

13.  l*he  execution  must  be  actually  re- 
turned by  the  sheriff,  before  the  sup- 
plementary proceeding  can  be  com- 
menced, id 

14.  No  costs  to  a  defendant  on  this  pro- 
ceeding, on  his  procuring  it  to  be  dis- 
missed, without  an  examination.      id 

See  Practice,  Attachment. 

CUSTOM. 

See  UsAGB. 
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DAMAGES. 

1.  On  the  dbfault  of  the  vendor  in  a  con- 
tract to  sell  and  deliver  goods  at  a  spe- 
cified time,  for  a  price  then  payable, 
the  measure  of  damages  in  an  action 
by  the  vendee,  is  the  difference  be- 
tween the  contract  price,  and  the  mar- 
ket value  at  that  time,  with  interest  on 
such  difference.    Beah  v.  Teri[y,  127 

2.  The  same  rule  applies  against  a  gua- 
rantor of  the  vendor's  fulfilment  of  the 
contract  id 

3.  In  actions  of  tort,  the  jury  are  the 
proper  judges  of  the  weight  and  ef- 
fect of  the  evidence ;  and  the  court 
will  not  interfere  with  the  damages 
found  by  them,  unless  they  appear  to 
be  grossly  disproportionate  to  the  in- 
jury sustained.   Sendall  v.  Stone,  269 

3.  In  an  action  for  slander  of  title,  the 
judge  is  justifiable  in  charging  the  jury 


that  they  may  give  exemplary  dama- 
ges; and  in  rerusiog  to  chani^e  that 
they  can  only  give,  compensatory,  as 
distinguished  from  exemplary,  dama-' 
gea.  id. 

See  Salk,  37. 


DEBT. 

1.  In  an  action  to  recover  of  a  stake- 
holder  money  staked  with  him  by  the 
plaintiff,  on  a  wager  upon  the  event 
of  a  horse  race,  the  defendant  cannot 
set  off  the  amount  of  a  deposit  made 
by  him  with  the  plaintiff,  upon  ano- 
ther wager  of  a  similar  character.  Be' 
vine  V.  Reed,  436 

2.  The  statute  having  declared  wagers 
unlawful,  and  every  contract  respect- 
ing them  void,  the  sole  remedy  of  a 
party  depositing  money  upon  a  wager 
is  by  a  suit,  under  the  statute,  to  re- 
cover back  the  money  deposited.  He 
cannot  recover  it  without  suing  for 
it,  by  way  of  a  defence  or  set  off  in 
a  suit  brought  against  him.  tit. 

3.  There  is  no  indebtedness,  in  such  a 
case,  from  the  stakeholder  to  the  de- 
positor, id. 

4.  There  is  merely  a  right,  on  the  part  of 
the  latter,  to  sue  the  former,  in  accor- 
dance with  a  strict  statutory  grant  of 
relief  where  no  other  remedy  exists,  id* 

5.  Aside  from  the  language  of  the  sta- 
tute, giving  to  a  party  depositing  mo- 
ney upon  a  wager  a  remedy  by  suit 
against  the  stakeholder,  his  right  to 
recover  back  the  amount  of  his  deposit 
is  not  a  demand  which  can  be  set  off ; 
it  not  being  a  demand  arising  upon 
judgment,  or  upon  contract,  expiesi 
or  implied.  id» 

See  Judgment  and  Execution,  1  to  3. 


DEBTOR  AND  CREDITOR. 

See  Bankkupt,  3. 

Creditor's  Suit,  1, 3  to  5,  8,  U. 

Practice,  Warrant,  ^c. 


DECREE. 
See  Judgment  and  Execution. 
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DEED. 

1.  Id  ejeetment  for  a  piece  of  land  ao- 
eonstitutionallj  taken  by  a  maaicipal 
eorporatioa  auder  a  statate  for  widen - 
iDg  a  street,  allowing  the  tailing  of 
irores  remaining  after  appropriating  the 
portion  required  for  the  street,  it  ap« 
peared  that  the  owners,  after  the  cor- 
poration had  conveyed  the  land  away, 
received  the  compensation  awarded  by 
the  commissioners  in  an  entire  sum,  as 
well  for  sach  piece  as  for  the  land  ta- 
ken for  the  street ;  that  the  owners  had 
contended  before  the  commissioners  for 
a  greater  allowance  and  not  that  their 
proceeding  was  illegal ;  and  that  the 
grantee  of  the  corporation  had  taken 
possession,  and  held  it  uudssturbed  for 
seventeen  years;  held,  thai  the  own> 
ers  were  not  estopped  or  barred  from 
recovering  the  premises  in  ejectment. 
Embury  v.  Conner,  98 

(See  post.  Ejectment,) 

2.  The  provision  of  the  act  that  unrecord- 
ed deeds  shall  be  void  against  bona  fide 
purchasers,  dLc.,  is  iniitended  for  the 
the  protection  of  purchasers  against 
previous  grants  of  those  under  whom 
they  derive  title.  It  has  no  applica- 
tion to  a  purchaser  who  derives  his  ti- 
tle from  one  claiming  in  hostility  to  all 
of  the  parties  in  the  unrecorded  deed. 

id. 

■3.  Where,  in  a  conveyance  of  city  lots, 
the  premises  were  described  as  being 
bounded  by  exact  measurement  of  feet 
and  inches,  then  on  two  sides  by  the 
side  of  two  several  streets  laid  out  and 
opened,  and  then  *'  southerly  by  the 
northerly  line  or  side  of  T,  B.*a  lane  ;*' 
and  the  deed  also  described  the  premi 
ses  as  lot  21  on  a  map  referred  to,  and 
as  bounded  by  two  other  lots  on  that 
map,  and  the  map  contained  those  and 
a  large  number  of  city  lots,  exactly  pro- 
tracted by  metes  and  fiounds,  exclud- 
ing the  streets  and  lane ;  Held,  that 
the  description  limited  the  grantee  to 
th«  noriheriy  hide  of  the  lane,  and  did 
not  carry  him  to  the  centre  thereof. 
Jones  V.  Cowman,  234 


In  a  deed,  bonnding  the  grantee  by  a 
lane,  there  was  added  in  the  descrip- 
tion of  the  premises,  "  Together  with 
the  use  and  privilege  of  the  said  lane, 
until  the  Mayor,  Aldermen  and  Com- 
monalty of  the  city  of  New  York,  shall 
causa  streets  to  be  opened  running 
throngh  or  adjoining  the  said  piece  or 


parcel  of  land  hereby  granted ;"  Held, 
that  the  latter  words  were  evidence  of 
an  intention  on  the  part  of  the  grantor, 
to  exclude  the  lane  from  the  principal 
grant.   Per  Vandbrfoel,  J.  id, 

5.  In  an  action  of  ejectment,  the  inquiry 
respecting  the  plaintiff's  title  must  be 
confined  to  the  question  what  was  con- 
veyed to  him  by  his  immediate  grantor, 
not  what  ought  to  have  been  convey* 
ed  to  a  remote  source  of  the  plaintiff's 
title.  id> 

6.  Every  trustee  of  real  estate  is  presum- 
ed to  take  as  large  an  estate  as  is  ne- 
cessary for  the  parpose  of  the  trust, 
and  no  more.    Norton  v.  Norton,  296 

7.  Where  before  the  revised  statutes,  a 
husband  conveyed  to  a  trustee  his  title 
to  his  wife's  land,  in  trust  to  dispose  of 
it  for  her,  and  to  mauugo  it  and  collect 
the  rents  for  her  benefit ;  it  was  held, 
that  the  trustee  took  an  estate  for  the 
wife's  life  only,  with  a  power  in  trust 
to  dispose  of  the  husband's  life  interest; 
and  the  power  not  having  been  execu- 
ted, the  trust  ceaited  on  the  wife'e 
death,  leaving  the  husband  surviving. 

id, 

8.  If  the  deed  had  conveyed  to  the  trus- 
tee the  whole  life  estate  of  the  hus- 
band, the  wife's  interest  being  a  mere 
equitable  estste  for  the  life  of  another, 
on  her  death  it  would  go  to  her  admin- 
istrator, and  to  her  husband  as  entitled 
to  her  personal  property  subject  to  her 
debts ;  and  the  trust,  if  outstanding, 
would  thereupon,  by  the  revised  stat- 
utes, be  converted  into  a  legal  estate. 

id. 

9.  The  nominal  consideration  of  one  dol- 
lar, expressed  in  a  deed  of  executors, 
is  enough  to  sustain  the  deed,  so  as  to 
pass  the  legal  estate.  The  question 
whether  such  conveyance  was  fraud- 
ulent in  fact,  caunot  be  raised  m  the 
action  of  ejectment  to  try  the  legal  ti  • 
tie.    Meakings  v.  Cromwell,  512 

See  Will, 

10.  A  grant  of  a  municipal  corporation* 
having  the  right  to  land  on  the  shore 
and  under  the  water  of  a  river  or  har- 
bor, of  the  land  under  water  from  high 
water  mark,  to  A.  in  fee,  reserving  so 
much  of  the  soil  under  water  as  was  re- 
quired for  a  street,  which  was  to  be- 
come the  exterior  line  of  the  filling  ap 
of  such  land,  and  the  same,  as  well  as 


ru 
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the  whaires  botlt  ont  therefrom,  were 
to  be  paUie  ttreete  end  wharves ;  and 
which  grant  eontaioed  a  covenant  of 
the  oorporationi  that  A.  and  his  heirs 
&«.,  fulfilling  their  covenants,  might 
have  and  enjoy  the  wharfage  and  all 
the  advantages  of  the  wharves  to  be 
erected ; — conveys  conditionally  In  re- 
spect of  the  wharf  or  bolkhead  made 
by  the  street,  an  interest,  which  is  real 
property ;  and  it  is  not  to  be  considered 
as  a  mere  covenant.  Boreel  v.  City  nf 
Neu>  York,  552 

11.  The  plaintiff  was  the  grantee  of  pre- 
mises occopied  by  the  defendants,  at 
the  time  of  his  parehase,  under  a  lease 
from  the  granior.  The  deed  to  the 
fdaiotiff  was  subject  to  a  mortgage 
upon  the  premiees.  and  was  unrocoi^- 
ei.  The  defendants  hsd  attorned  to 
the  plaintiff,  and  paid  rent  to  him. 
Subsequently  the  mortgage  was  fore- 
closed, but  the  plaintiff  was  not  made 
a  party  lo  the  suit.  The  premises  were 
■old  by  a  master,  on  the  7th  of  April, 
and  bid  off  by  M-,  under  whom  the 
defendants  claimed;  bat  M.  did  not 
pay  the  purohase  money,  until  the 
5th  of  May,  when  he  took  a  deed 
from  the  master,  and  had  it  recorded. 
In  an  action  by  the  plaintiff  to  reco- 
ver the  rent  due  on  the  let  of  May 
next  after  the  sale  ;  Held,  that  his 
claim  to  the  rent  was  unaffected  by 
the  foreclosure  proceedings,  and  that 
his  title  remained  valid  until  it  was 
divested  by  the  recording  of  the  mas- 
ter's deed.    Strong  y.  DoUnert      444 

13.  Held  aUOf  that  the  recording  of  the 
master's  deed  had  no  rolation  back  to 
the  time  of  the  sale,  so  as  to  divest 
rights  of  action  previously  accrued  to 
the  plaintiff  by  virtue  of  his  unrecor- 
ded deed.  id. 

13.  Although  the  recording  act  makes 
an  unrecorded  conveyance  void  as 
against  a  subsequent  purchaser  in  good 
faith,  for  value*  whose  deed  is  recor- 
ded first,  it  does  not  avoid  the  former 
as  of  a  time  prior  to  the  execution  of 
the  latter.  It  does  not  transfer  to  such 
subsequent  purcha^r  rights  in  respect 
of  the  property,  against  third  persons, 
which  were  vested  in  the  owner  hold- 
ing under  the  unrecorded  deed,  prior 
to  the  execution  of  the  subsequent  con- 
reyance.  t^. 


dkmand. 

See  Jdoomeiit  and  £xbcdtios. 

DEPOSIT. 
See  Salk,  1* 


DISCOVERY  OF  BOOKS,  Slc 
See  Pbactics,  Dioenery. 


DONATIO  MORTIS  CAUSA. 

Where  a  gift  In  the  nature  of  one  merfis 
causa,  IS  given  upon  a  condition  er 
understanding  that  it  is  all  the  donee 
shall  receive  from  the  donor's  estate ; 
on  the  latter**  overturning  the  eotem- 
porary  disposal  of  the  estate,  and  com- 
ing in  to  share  it,  in  violation  of  such 
undersUuding,  she  will  be  required  to 
account  for  the  amount  of  each  dona- 
tion.   Currie  v.  Steele,  WS 


DOWER. 

1.  An  agreement  made  daring  oo(veitme» 
between  a  husband,  his  wife,  and  a 
trustee  of  the  latter,  that  in  conaidere- 
tion  of  her  enjoying  oeparaUly  and 
absolutely  controlliag  her  separate  pro- 
perty, she  would  relinqoish  her  dower 
in  his  lands,  is  invalid,  and  cannot  be 
enforced  against  her  in  an  action  lor 
her  dower.     Totsnoend  ▼.  Tavaeewi, 

711 

9.  In  a  complaint  under  the  code,  aakmg 
to  have  dower  set  off  and  admeasuiedy 
it  was  held  that  it  might  be  regsjded 
as  a  substitute  for  the  former  petttien 
for  admeasurement,  or  the  former  UU 
lu  equity ;  and  thus  it  waa  no  objec- 
tion that  the  defendant,  who 
seised,  was  not  in  the  actnal 
sion  of  the  lands,  or  that  six 
had  not  elapeed  since  the  death  oT  the 
husband.  **• 


DURESS. 
See  AaaiBMnr,  SS  to  95. 


INDEX.. 


765 


£ 


EJECTMENT. 

vl  Id  ejectment  for  a  piece  of  land,  taken 
aneonstitatioDally  by  a  municipal  on  a 
•treet  widening,  it  appeared  that  the 
owners*  after  the  corporation  bad  con- 
veyed the  land  away,  received  the 
compenmtion  awarded  by  the  com- 
miasioners  in  an  entire  eum,  as  well 
for  such  piece  ae  for  the  land  taken 
for  the  street ;  that  the  owners  had 
contended  before  the  commissioners 
for  a  greater  allowance,  and  not  that 
then*  proceeding  was  illegal ;  and  that 
the  grantee  of  the  corporation  had 
taken  possession,  and  held  it  undis- 
turbed for  seventeen  years ;  held,  that 
the  owners  were  not  estopped  or  bar- 
red from  recovering  the  premises  in 
ejectment     Embury  v.  Conner t(a)  98 

2.  Under  the  act  for  loaning  the  United 
States  deposit  fund,  (Laws  of  1837, 
ch.  150,)on  the  faiioreoftbe  borrower 
to  pay  the  annual  interest  at  the  time 
prescribed,  the  loan  commissioners  be- 
came seised  of  the  lands  mortgaged,  so 
that  the  mortgagor  (not  having  paid 
the  debt  and  costs  after  the  default 
and  before  the  sale,)  cannot  maintain 
ejectment  to  obtain  possession.  Olm- 
9ted  V.  Elder t  325 

3.  The  production  of  the  mortgage  hav- 
ing no  entry  upon  it  of  the  payment  of 
interest,  and  the  efflux  of  time,  are 
sufficient  to  establish  presumptivsly 
the  default  in  the  payment  of  the  an- 
nua] interest.  id 

4.  The  loan  commisRioners  having  as- 
sumed to  sell  on  such  a  default,  and 
conveyed  to  a  purchaser  who  entered 
into  possession  ;  it  was  held,  that  if 
the  sale  were  irregular,  the  deed 
transferred  the  mortgage  to  the  pur- 
chaser, who  thus  being  a  mortgagee 


(a)  This  judgment  was  roTenwd  by  the  court 
of  appeals,  after  the  sheets  containing  the  report 
were  printed ;  on  the  j^round,  that  it  should  have 
been  submitted  to  the  jury,  on  the  evidence  given 
and  offered,  to  say  wheUier  or  not  the  then  own- 
ers consented  to  the  taking  of  the  premises  in 
question  by  the  commissioners  of  estimate  and 
asseasment ;  and  that  such  consent,  although  it 
were  by  parol,  would  transfer  the  title  to  the  city 
of  New  York,  when  followed  bv  the  confirmation 
of  the  supreme  oourt.  The  other  points  decided 
in  the  superior  court,  were  affirmed. 


in  poasesaioD,  coald  retain  the  posses- 
sion until  redemption.  id. 

See  DowBA,  2. 


ESTATE. 

See  Hbrbditambnts. 
Loan  CoimisnoNBRs. 


ESTOPPEL. 

See  Ejbctmbnt,  1. 

EVICTION. 

See  Landlord  and  Tbnant,  3,  4,  6. 


EVIDENCE. 

1.  Evidence  which  was  held  soffieient 
to  prove  one  a  secret  partner;  and 
burthen  of  explaining  entries  tending 
to  establish  that  fact.  Oakley  v.  ils- 
pimoallf  7 

3.  Where  a  person  who  contracted  a 
debt  in  his  own  name,  had  confessed 
judgment  in  a  joint  suit  brought  against 
himself  and  another  sued  as  his  part- 
ner, upon  whom  process  had  not  been 
served,  whereupon  judgment  had  been 
entered  against  both,  under  the  joint 
debtor  act,  and  a  suit  was  brought, 
founded  upon  such  judgment,  which 
was  defended  by  the  party  who  had 
not  been  served  ;  it  was  held,  that  the 
debtor  who  confessed  the  judgment, 
was  on  the  ground  of  interest,  not  a 
competent  witness  for  the  plaintiff!— 
Per  Sandford,  J.,  at  Nisi  Prius.    id. 

3.  An  account  subscribed  by  the  osten- 
sible partner  of  a  commercial  house, 
and  dated  while  the  partnership  exist- 
ed, is  not  competent  evidence  against 
one  sought  to  be  charged  as  a  se- 
cret partner,  to  show  to  what  the  joint 
business  extended ;  there  being  no  proof 
except  by  its  date,  that  such  aocoont 
was  m  existence  during  the  continu- 
ance of  the  firm. — Per  Sandford,  J., 
at  Nisi  Prina.  id. 

4.  An  agent  who  has  tortionaly  pledged 
notes  entrusted  to  him,  is  a  compe- 
tent witness  for  his  principal  in  an 
action  brought  against  the  stranger  for 
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the  recovery  of  the  notes     Keutgen 
V.  Parka,  60 

5.  The  record  of  the  principare  recovery, 
will  not  be  evidence  for  the  as;ent  in 
a  sabfleqaent  auit ;  nor  will  he  be  liable 
to  the  principal  for  the  cosU,  if  the 
suit  be  unsuccessful.  His  interest  is 
balanced,  and  the  usury  in  the  loan 
to  faioi,  does  not  alter  the  case.        id. 

6.  Where  a  party  who  received  a  note, 
on  a  tortious  misappropriation  by  an 
agent,  but  without  notice  of  the  own- 
ers rights,  sold  it  and  received  the  pro 
ceeds;  and  the  owner  subsequently 
demanded  the  note  of  him  without 
effect;  it  was  held  to  be  sufficient 
evidence  of  a  conversion.  id. 

7.  A  party  calling  a  witness,  may  satisfy 
the  jury  from  facts  and  circumstances 
stated  by  the  witness  himself,  that  he 
is  mistaken  in  some  of  his  statements 
■and  conduious,  while  in  others  he  is 
correct.  **^* 

6.  The  terms  of  a  written  contract 
which  are  free  from  ambiguity,  can- 
not be  varied  or  impaired  by  parol 
evidence,  nor  by  proof  of  the  subse- 
quent acts  of  the  parties.  Lowber  v. 
U  Roy,  202 

5.  Such  acts  are,  in  general,  not  ad- 
missible, except  in  cases  of  latent  am- 
biguity in  the  written  contract        id, 

ID.  The  admission  of  extrinsic  evidence 
to  show  the  condition  of  the  subjects 
of  the  contract,  and  the  circumstan 
ces  under  which  it  was  made,  rests 
«n  a  different  principle.  id. 

11.  Where  by  a  written  agreement  for 
dissolution  of  a  partnership,  which, 
«mong  other  properly,  owned  a  steam 
engine,  a  rolling  mill,  and  a  pipe  ma- 
chine ;  one  of  the  partners  was  to  tuke 
all  the  machinery,  and  it  was  clear 
•upon  the  terms  of  the  writing  and 
the  existing  circumstances,  that  this 
included  the  steam  engiue  and  roll- 
ing mill,  as  well  as  the  pipe  machine  ; 
the  court  excluded  parol  evidence 
which  was  offered  to  prove,  that  the 
two  former  were  not  included  in  the 
machinery,  but  were  to  belong  to  auo- 
ther  party  ;  and  as  a  part  of  the  parol 
testimony,  excluded  a  written  list  oi 
assets,  subsequently  made  by  a  clerk 
in  the  presence  of  the  first  named 
partner,  and  at  his  request,  to  show 


the  other  party  what  property  he 
was  receiving,  in  which  list  (not  sign- 
ed) the  two  disputed  machines  were 
enumerated.  i^' 

12.  The  eonrt  also  excluded  parol  evi- 
dence of  acts  of  the  parties  subse- 
quent to  the  dissolution,  offered  with  a 
view  to  show  that  the  two  machines 
belonged  by  the  agreement  for  disso- 
lution, to  the  other  party.  id. 

13.  The  declarations  or  admissions  of  the 
wife,  are  not  competent  testimony  to 
sustain  a  suit  against  husband  and  wife, 
for  the  debt  of  the  wife  while  sole.  Lay 
Grae  v.  Petereon^  338 

14.  Though  the  cause  of  action  spring 
from  the  wife's  act  or  right,  her  state- 
ments respAcling  it  are  inadmissible  in 
a  suit  against  the  husband  or  affecting 
his  rights,  except  where  she  acts  as  his 
agent,  and  then  they  are  gov«rnod  by 
the  principles  applicable  to  agents,  id, 

15.  A  wife  cannot  be  compelled  to  ap- 
|fear  and  be  examined  as  a  wituesn  in 
a  suit  against  her  husband.  Erwin  v. 
SmalUn,  3^0 

16.  The  code  of  procednre  allowing  a 
party  to  call  the  adverse  party  as  a 
witness,  has  not  affected  this  principle, 
which  proceeds,  not  on  the  ground  of 
interest  in  the  suit,  but.  on  the  ground 
of  Its  leading  to  the  interruption  of  do- 
mestic harmony  and  confidence,      id. 

17.  In  order  to  test  the  credibility  of  a 
witness  called  to  prove  the  plaintiff's 
demand,  it  is  competent  to  show  by 
him  that  a  transfer  of  the  establish- 
ment in  which  the  demand  arose,  made 
by  him  to  the  plaintiff,  was  a  sham  and 
fraudulent  sale,  and  thus  that  the  wit- 
ness is  really  interested  in  the  demand 
in  question.    Hoyt  v.  Lynchf         3;2d 

18.  The  evidence  is  admitted  to  impeach 
the  witness,  not  to  impeach  the  plain- 
tiff's title  to  the  demand.  til. 

19.  Where  a  defendant,  on  the  trial  of  a 
cause,  called  the  plaintiff  as  a  witness, 
under  the  349 ih  snctiou  of  the  Code, 
and  in  reply  to  a  question  put  to  him 
by  the  court,  the  plaintiff  testified  to 
new  matter,  going  beyond  the  point  to 
which  he  was  examined  by  his  adver- 
sary:  Held,  that  the  defendant  was 
entitled  to  pffer  himself  as  a  witness  for 
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the  parpoie  of  answering  the  new  mat- 
ter.   JIfyert  y.  McCarthyt  3219 

20.  A  party  residing  out  of  the  state  may 
be  examined  as  a  witness,  on  a  com- 
mission  J  at  the  instance  of  the  adverse 
party.    Brockway  y.  Stanton,        640 

21.  A  parly  may  be  examined  as  a  wit- 
ness at  the  instance  of  the  adverse  par- 
ty,  in  ati  cttses,  afler  issue  and  before 
the  trial,  upon  an  order  of  a  judge ; 
without  the  ezixtence  of  any  circum^ 
stance  which  would  authorize  a  com- 
mission or  an  examiuation  condition- 
ally under  the  revised  statutes.  Par- 
tin  v.  EUiotty  667 

22.  Such  examination  may  be  had,  on 
five  days  notice  requiring  it,  without 
any  order  of  a  judge ;  the  party  being 
subpCBQaed  and  paid  his  fees  as  a  wit- 
ness, id. 


23.  The  issuing  of  a  commission  to  take 
the  testimony  of  a  wiineas  out  of  the 
state,  though  usually  directed,  is  not  a 
matter  of  strict  right.     Ring  v.  Mott, 

683 

24.  Where  a  commission  is  likely  to  pro- 
duce great  injury  to  the  adverse  party, 
terms  will  be  imposed,  and  in  extreme 
cases  it  may  be  wholly  refused.        id. 

25.  A  stockholder  in  an  incorporated  com- 
pany, is  not  a  party  to  the  action,  nor 
a  person  for  wliose  immediate  benefit 
it  is  prosecuted,  within  the  meaning  of 
section  399  of  the  code,  and  is  there- 
fore a  competent  witness  iu  favor  of 
the  corporation.  Wathinglon  Bank  v 
Palmer,  6i56.  S.  P.,  N.  Y,  and  Erie 
R.  R.  Co.  v.  Cook,  733 

26.  A  co-defendant,  who  is  primarily  lia- 
ble for  the  debt  claimed,  is,  under  the 
code,  a  competent  witness  for  the  plain- 
tiff.   Bank  of  Charleston  v.  Emerie, 

718 

27.  Where  at  the  trial,  documentary  evi- 
dence which  proves  itself,and  on  which 
no  question  can  arise  in  the  cause,  ex* 
cept  such  as  is  apparent  on  its  face,  is 
unadvisedly  omitted,  and  an  objection 
taken  thereupon  ;  the  court  will  never- 
theless permit  the  document  to  be  pro- 
duced upon  the  argument  of  the  case  ; 
and  if  there  be  no  surprise  apparent,  or 
any  point  in  which  the  defence  was 
prejudiced  by  the  omission  at  the  trial, 


the  court  will  regard  it  as  baying  been 
produced  at  the  trial.  id 

28.  Where  snfBcient  time  has  elapsed, 
prima  facie,  to  have  obtained  the  re- 
turn of  a  commission,  issued  with  a 
stay  of  proceedings,  the  stay  will  be  va- 
cated on  motion  of  the  adverse  party  ; 
and  on  the  cause  being  called  for  trial, 
the  party  taking  the  commission  most 
establish  the  grounds  for  a  further  stay, 
if  there  be  any,  for  the  return  of  the 
commission.     Voss  y.  Fielden,       690 

29.  Where  it  was  averred  in  a  declara- 
tion, that  the  defendants  represented  a 
note  to  be  ''a  good  note,  and  that  it 
would  pass  in  ^ulh  street,"  and  the 
proof  was  that  they  said  **the  note  was 
good,  and  that  there  were  people  in 
South  street  who  would  tske  it"  Held 
there  was  no  substantial  variance. 
Uawkina  y.  Appleby,  431 

See  Bond,  1. 

Slander  or  Tnxs,  5,  7, 8. 

USAGX. 


EXECUTION. 

See  JUDGMKNT  AND  ExKOUTION. 


EXECUTORS  AND  ADMINISTR.A- 

TORS. 

1.  Where  a  testator,  by  his  will,  afler  giv- 
ing to  his  wife  the  rents  of  certain  pre- 
mises duriug  her  life,  deviiied  as  fol- 
lows: *'  alter  her  death,  the  house  and 
lot,  the  corner  of  Amity  and  Greene 
streets,  to  be  sold,  and  the  net  proceeds 
equally  divided  between  B.  H.  O.,  J.  H. 
O.,  and  their  sister  C.  O ,  share  and 
share  alike  ;"  Held,  that  a  power  in 
the  executors  to  sell  the  premises,  after 
the  death  of  the  widow,  was  to  be  im- 
plied.   Meakinga  y.  Cromwell,      512 

2.  Held  aUo,  that  an  execution  of  such 
power  by  one  of  several  executors,  the 
others  not  having  qualified,  was  valid. 

id. 

3.  Whenever  a  power  is  given,  in  a  will, 
to  sell  lands,  without  expressly  naming 
a  donee  of  the  power,  and  the  proceeds 
of  the  sale  are  to  go  to  pay  debts  or 
legacies,  or  to  be  distributed,  the  pow- 
er vests  in  the  executors,  unless  a  con- 
trary intent  appears.  id. 
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4.  Soeh  an  implication  is  mueli  itrength 
ened  by  tlie  circumstance  that  two  of 
the  persons  who  are  the  objects  of  the 
testator's  bonnty,  and  who  are  benefi- 
cially iaterested  in  the  ezecntion  of 
the  power,  are  named  as   ezecators. 

id. 

5.  An  equity  of  redemption  belonging  to 
an  intestate,  does  not  pass  to  bis  ad- 
ministrator on  its  beinif  converted  into 
a  surplus  by  foreclosore  and  sale.  Cox 
y.  MeBumey,  561 

8ee  Bond,  1  to  4,  6,  7. 

CoMPROMXSBy  9. 


EXTRINSIC  EVIDENCE. 
See  EvintNCt,  8  to  12. 


FACTOR. 
Bee  PancciFAL  and  Aobnt,  1,  3. 

FEES 
See  Officer. 


FOREIGN  ATTACHMENT. 

1.  In  a  proceedin|r  by  way  of  foreign  at- 
tachment, for  a  debt  upon  which  a 
judgment  has  been  recovered  against 
all  the  joint  debtors,  some  of  whom 
were  not  served  with  process,  it  is  suf- 
ficient to  describe  the  debt  claimed  as 
being  founded  on  the  judgment,  with- 
out mentioning  the  original  cause  of 
action  for  which  it  was  reooFered ;  al- 
though such  cause  of  action  must  be 
proved,  to  establish  the  demand  against 
those  who  were  not  served.  Omkley 
V.  AifinwaU,  7 

9.  Whether  the  taking  out  of  a  foreign 
attachment,  (naming  a  garnishee,) 
giving  bail  therefor,  and  prosecuting  it 
after  service ;  will  make  the  attaching 
creditor  lisble  in  trespass  or  trover,  for 
goods  in  the  hands  of  the  garnishee, 
whom  the  sheriff  has  summoned,  leav- 
ing the  goods  in  his  possession  ;  there 
bemg  no  direction  by  the  creditor  to 


levy  on  any  speoified  goods  ?     Qasrv 
Clark  V.  Tucker,  157 


FRAUD. 
See  Crbditor*8  Suit,  3  to  5. 

EviDBNCB,  17,  18. 
Partnbrbhip,  5  to  7. 
Practicb,  131, 132. 


FRAUDS,  STATUTE  OF. 

1.  Where  a  sale  of  goods  is  made  on  an 
agreement  that  the  price  shall  be  ap- 
plied to  the  payment  of  a  precedent 
debt,  such  price  must  be  actually  ap- 
plied by  a  receipt  or  otherwise,  to 
bring  it  within  the  exception  in  the 
statute  of  frauds,  founded  on  payment 
of  all  or  part  of  the  price.      Ciarib  v. 

Tucker,  157 

2.  In  order  to  constitute  an  acceptance 
and  receipt  of  the  goods,  to  take  a  sale 
out  of  the  statute,  there  must  be  an 
act  of  delivery  on  the  part  of  the  sel- 
ler, as  well  as  an  act  of  acceptance  by 
the  buyer.  t^- 

3.  Where  goods  in  the  possession  of  a 
factor,  were  sold  by  a  parol  agreement, 
and  a  constructive  delivery  was  set 
up,  first  by  a  letter  at  the  time  from 
the  buyer's  agent  to  the  factor ;  and 
second,  by  a  letter  a  fortnight  after- 
wards, bv  the  seller  to  the  factor ;  it 
was  held,  that  the  sale  was  void,  be- 
cause the  seller  did  not  participate  in 
the  act  of  delivery  sought  to  be  infer- 
red ft'om  the  first  letter,  and  because 
the  buyer  did  not  accept  and  receive 
in  connection  with  the  second.  Held 
also,  that  the  second  letter  was  too 
late  ;  and  that  an  act  of  delivery  by 
notice  to  the  factor,  must  be  concor* 
rent,  or  substantially  at  the  same  time 
that  the  contract  is  made.  id, 

4.  A  contract  to  sell  and  deliver  cider 
at  a  future  time,  which  the  seller  is  to 
procure  from  farmers  and  refine  to  fit 
It  for  market,  is  a  contract  for  the  sale 
of  goods ;  and  if  by  parol,  is  within  the 
statute  of  Irands.    Seymour  v.  Dmwe, 

839 

5.  Where  a  parol  contract  was  made  for 
the  deliveiy  of  five  hundred  barrels  of 
cider,  in  parcels  at  fnture  periods,  each 
to  be  paid  for  in  a  note  on  delivery. 
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and  several  parcela  were  dAlivered 
from  time  to  time,  and  all  paid  for  ex- 
cept the  last ;  ia  an  action  for  the 
last,  it  was  held, 

1.  That  the  delivery  and  acceptance  of 
each  parcel,  made  a  several  and  dis- 
tinct contract  of  sale  of  such  parcel ; 
upon  each  of  which  successively,  each 
party  had  all  the  actions  and  remedies 
incident  to  a  sale.  Each  shipment 
must  be  regarded  as  a  sale  by  itself  of 
the  quantity  accepted,  independent  of 
the  original  void  agreement. 

9*  That  the  shipments  and  deliveries  so 
made,  though  in  consequence  of  the 
void  agreement,  cannot  be  regarded 
as  one  transaction,  so  as  to  entitle  the 
buyer  to  recoup  against  the  price  of 
the  parcel  last  received,  his  daoiages 
by  reason  of  defects  in  the  previous 
parcels. 

3*  The  part  performance  of  a  void  con- 
tract for  the  sale  of  goods,  does  not 
take  it  out  of  the  statute  of  frauds, 
even  in  revpect  of  the  portion  perform- 
ed. Acts  of  delivery  and  acceptance 
under  such  a  contract,  establish  a  new 
contract  of  sale,  in  which  more  or  less 
of  the  terms  of  the  void  agreement 
may  be  expressly  or  impliedly  embo- 
died ;  but  each  delivery  and  accept- 
ance make  a  distinct  contract.     icL 

7.  Where  a  debtor  remits  money  to 
a  third  person,  with  directions  to  pay 

•  it  to  his  creditor,  and  the  latter,  upon 
being  informed  of  it,  calls  upon  the  re- 
mittee, who  then  positively  promises 
to  pay  such  money  to  the  creditor,  it 
is  a  valid  promise,  and  will  support  an 
action  in  favor  of  the  creditor.  Wyman 
V.  Smith,  331 

8.  Such  a  promise  is  not  a  promise  to 
pay  the  debt  of  a  third  person,  and  is 
not  therefore  within  the  statute  of 
frauds.  It  is  a  promise  to  pay  money 
which  the  defendant  had  received  for 
the  use  of  the  plaintiff,  and  is  conse- 
quently binding.  id. 
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GUARANTY. 

See  FftAuiM,  Statuti  of,  7,  8. 


HAB£AS  CORPUS. 

1.  A  judge  under  section  302  of  the  codet 
has  power  to  punish  as  for  a  contempt, 
ail  disobedience  of  orders  made  by  him 
in  "  proceedings  supplementary  to 
the  execution."  An  attachment  iwa« 
ed  by  him  for  such  contempt,  may 
therefore  properly  be  made  returnable 
before  him,  at  his  office.  Matter  of 
Smethurst,  734 

2.  Although  the  code  gives  the  power  of 
punishing  disobedience  of  his  orders  to 
the  judge,  reference  must  be  had  to  the 
revised  statutes  as  to  the  mode  in  which 
that  power  is  to  be  exerciaed.  (2  R« 
S.  53&)  id. 

3.  Under  this  statute  a  judge,  upon  dno 
proof,  may,  in  his  discretion,  issue  an 
attachment  in  the  first  instance, 
against  the  party  accused,  to  appear 
and  answer,  or  he  may  grant  an  or« 
der  to  show  cause.  In  either  case, 
copies  of  the  affidavits  upon  which  the 
application  is  founded,  should  be  serv- 
ed with  the  attachment  or  order.  It 
is  not  necessary  that  the  party  accus- 
ed should  first  have  an  opportunity  of 
being  heard  upon  an  order  to  show 
cause  before  an  attachment  can  issue. 
The  attachment  is  not  issued  in  such 
instances,  for  the  purposes  of  punish- 
ment, after  a  final  adjudication.  It 
is  only  a  mode  of  bringing  the  P^uly 
before  the  court.  id. 

4.  It  seems,  that  in  the  first  judicial  dis- 
trict, the  ordinary  practice  is,  to  give 
notice  of  motion  for  an  attachment, 
or  obtain  an  order  to  show  cause,    id, 

5.  Whether  the  affidavits  upon  which  an 
attachment  is  issued,  are  sufficient  to 
warrant  its  issuing,  is  a  matter  that 
cannot  be  reviewed  on  habeas  corpus. 

id. 


HEREDITAMENTS. 

1.  A  grant  of  a  municipal  corporation, 
having  the  right  to  land  on  the  shore 
and  untler  the  water  of  a  river  or  har- 
bor, of  the  land  under  water  from  high 
water  mark,  to  A.  in  fee,  reserving  so 
much  of  the  soil  under  water  as  was 
required  for  a  street,  which  was  to  be- 
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oobm'Um  exterior  line  ol  the  fiiUoff  op 
of  loch  land,  and  the  same,  aa  well  aa 
the  wbhnrea  built  out  therefrom  were 
to  be  public  streets  and  wharves ;  end 
which  grant  contaJDed  a  covenant  of 
the  corporation,  that  A.  and  his  heirs, 
dtc,  fulfilling  their  covenants,  mi^ht 
have  and  enjoy  the  wharfage  and  all 
the  advantages  of  the  wharves  to  be 
erected  ;— conveys  conditionally  in  re- 
spect  of  the  wharf  or  bulkhead  made 
by  the  street,  an  interest,  which  is  real 
property  ;  and  it  is  not  to  be  consider- 
ed as  a  mere  covenant  Boreel  v.  City 
of  New  York,  552 

9.  Soch  an  hiterest  is  an  incorporeal 
hereditament  id, 

3.  Incorporeal  hereditaments,  are  not 
subject  to  taxation  by  the  provisions  of 
the  revised  statutes  concerning  the  as- 
sessment  and  collection  of  taxes,      id, 

4.  They  are  not  land,  real  estate  or  real 
property  ;  nor  are  they  chatielo  or  per- 
sonal property  ;  aa  defined  in  the  tax 
law.  id. 


HUSBAND  AND  WIFE. 

1.  Where  before  the  revised  statutes,  a 
husband  conveyed  to  his  trustee  his  ti- 
tle to  his  wife's  land,  in  trust  to  dis- 
pose of  it  for  her,  and  to  manage  it 
and  collect  the  rents  for  her  benefit ; 
it  was  held,  that  the  trustee  took  an 
estate  for  the  wife's  life  only,  with  a 
power  in  trust  to  dispose  of  the  hus- 
band's life  interest ;  and  the  power  not 
having  been  executed,  the  trust  ceased 
on  the  wife's  death,  leaving  the  hus- 
band surviving.    Norton  v.  Norton^ 

S96 

3.  If  the  deed  had  conveyed  to  the  trus- 
tee the  whole  life  estate  of  the  hus- 
band, the  wife's  interest  being  a  mere 
equitable  estate  for  the  life  of  another, 
on  her  death  it  would  go  to  her  admi- 
nistrator, and  to  her  husband  as  enti- 
tled to  her  personal  property  subject 
to  her  debts ;  and  the  trust,  if  out- 
standing, would  thereupon,  by  the  re- 
Tised  statutes,  be  converted  into  a  le- 
gal estate.  id. 

3.  A  promise  made  by  a  married  wo- 
man to  pay  for  goods  purchased  by 
her  during  coverture,  is  void ;  and 
the  law  will  not  raise  an  implied  pro-  J 


mise  by  her  from  such  eonsidentioD. 
Neither  will  such  precedent  considera- 
tion support  an  express  promise  by  her 
to  pay  the  debt,  made  after  her  divorce 
from  her  husband.  Watkint  t.  Hal- 
otead,  311 

4.  A  woman,  in  contemplation  of  mar- 
riage, by  deed  dated  previous  to  the 
act  for  the  more  efiectaal  proteclioa 
of  the  property  of  married  women, 
conveyed  her  estate,  real  and  peiaon- 
al,  to  a  trustee,  in  fee  and  absoloiefy, 
reserving  to  herself  only  the  entire 
control  of  the  income  for  her  separata 
use  for  life,  the  direction  of  the  inveai- 
ment  and  re-investment  of  the  cafntal 
by  the  trustee,  the  power  to  dinpooe 
of ,  the  whole  by  an  inatmmenl  in  the 
nature  of  a  will,  and  the  full  restora- 
tion of  the  property  if  she  survived  her 
intended  husband.  And  the  trust-deed 
provided,  that  in  ease  of  the  decease 
of  the  grantor  withoat  making  any 
appointment,  the  trostee  sbouM  pay 
over  and  transfer  the  trust  estate  "  fe 
ouch  person  or  persons  as  would  be  her 
legal  representatives  by  the  ataiute, 
for  the  distribution  of  intestates  es- 
tates." Held,  that  a  complaint  by  the 
grantor,  subsequent  to  the  marriage, 
and  daring  the  life  of  ker  hosband, 
brought  for  the  purpose  of  having  the 
marriage  settlement  set  aside,  and  the 
capital  of  the  estate  given  to  her  as 
she  held  and  owned  it  previooe  to  the 
date  of  the  conveyance,  could  not  be 
sustained,  the  infant  children  of  the 
plaintiff  having  a  contingent  fotore  ee- 
tate  in  the  property,  which  the  cooit 
could  not  divest     Wataom  ▼.  Bemney, 

405 

5.  Held  also,  that  if  the  property  had 
been  limited  over  to  the  "  fegal  repre- 
sentatives" of  the  grantor,  simply,  the 
husband  would,  at  his  wife's  de«th, 
have  taken  the  property  either  benefi- 
cially, or  officially,  as  her  penonal  re- 
presentative ;  but  that  the  mdditigii  of 
the  words  <*  by  the  statute  of  distri- 
butions," changed  the  devolution  to- 
tally, and  carried  it  to  the  next  of  kin, 
to  the  exclusion  of  the  husband,      id. 

6.  Held,  further,  that  the  rights  and 
interests  of  the  parties,  nnder  the 
trust-deed,  were  not  in  any  wise  afiect- 
ed  by  the  provisions  of  the  act  of  1848, 
*'  for  the  more  effectual  protection  ef 
the  property  of  married  women." — 
And  that  the  rale  would  be  the  samei 
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even  upon  the  aMumptioo  that  the 
children  of  the  pUintiff  had  no  ri^rhts, 
under  the  lettlement  id. 

7.  The  object  of  that  act  waa  not  to  ena- 
ble married  women  to  destroy  their 
marriage  settlement,  by  .which  their 
property  had  already  been  effectually 
protected  for  the  benefit  of  themselves 
and  their  children.  id. 

6.  The  statute  does  not  profess  to  inter- 
fere with  existing  contracts,  and  the 
court  cannot  give  it  a  retrospective  ac- 
tion by  intendment.  If  it  had,  in 
terms,  been  made  applicable  to  execu- 
ted settlements,  and  had  divested  the 
estates  of  the  trustees,  it  would  have 
been  utterly  nugatory  and  unconstitu- 
tional, id. 

9.  An  agreement  made  during  coverture, 
between  a  husband,  his  wife,  and  a 
trustee  of  the  latter,  that  in  considera- 
tion of  her  enjoying  separately  and 
abiolutely  controlling  her  separate 
property,  she  would  relmquish  her 
dower  in  his  lands,  is  invalid,  and  can- 
not be  enforced  agraiust  her  in  an  ac- 
tion for  her  dower.  Townsend  v. 
Townsend,  711 

10.  The  declarations  or  admissions  of  the 
wife,  are  not  competent  testimony  to 
sustain  a  suit  against  husband  and 
wife,  for  the  debt  of  the  wife  while 
sole.    Lay  Grae  v.  Peterson,         338 

11.  Though  the  cause  of  action  spring 
from  the  wife's  act  or  right,  her  state- 
ments respecting  it  are  inadmissible 
in  a  suit  against  the  husband  or  affect- 
ing his  rights,  except  where  she  acts 
as  his  agent,  and  then  they  are  go- 
vemed  by  the  principles  applicable  to 
agents.  id. 

13.  A  wife  cannot  be  compelled  to  ap- 
pear and  be  examined  as  a  witness  in 
a  suit  against  her  husband.  Erwin  v. 
Smallen,  340 

13.  The  code  of  procedure  allowing  a 
party  to  call  the  adverse  party  as  a 
witness  has  not  affected  this  principle, 
which  proceeds  not  on  the  ground  of 
interest  in  the  suit,  but  on  the  ground 
•f  its  leading  to  the  interruption  of 
domeatic  harmony    and    confidence. 


14.  Under  the  code,  a  married  woman 
may  sue  for  a  limited  divorce,  without 
the  intervention  of  a  next  friend. 
Shore  V.  Shore, 


715 


See  DowB&,  2. 


ILLEGAL  CONTRACT. 
See  Ao&iEiiENT,  35  to  3d. 


INCORPOREAL  HEREDITA. 
MENT. 

See    HCREDITAMKNTB. 


INFANT. 

1.  An  infant  is  liable  for  money  lent  and 
advanced,  which  was  lent  in  and  about 
the  purchase  of  neeessaries  for  the  in- 
fant, and  which  was  so  applied  direct- 
ly by  the  lender,  and  under  his  direc- 
tions.    Smith  V.  Oliphant,  306 

3.  The  action  upon  the  infant's  liabili- 
ty in  such  a  case,  may  be  brought  for 
money  lent  and  advanced.  id. 


INJUNCTION. 

See  PiucTicB,  Injun-tiotL 
Trade  Marks. 


INSURANCE. 

1.  An  abandonment  of  a  cargo  Insured, 
in  order  to  be  efi^ectual,  must  be  war- 
ranted by  the  state  of  things  actually 
existing  when  it  is  made.  And  if 
made  on  information  warranting  an 
abandonment,  and  was  not  accepted 
when  made  ;  it  will  not  be  valid,  if  it 
afterwards  appear  that  such  informa- 
tion was  erroneous,  and  there  was  in 
fact  no  technical  total  loss.  Child  v. 
Sun  Mutual  Ins  Co.,  76 

3.  So,  where  a  whaling  vessel  was  strand- 
ed and  lost,  and  on  receiving  informa- 
tion of  the  disaster,  the  owner  of  the 
vessel  and  cargo  gave  notice  of  aban- 
donment to  the  underwriters ;  and, 
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after  tubeeqaent  advice  of  the  safety 
of  part  of  the  cargo,  gave  a  farther 
notice  of  abandonment  ;  but  prior  to 
the  first  notice,  nearly  the  whole  car- 
go had  been  saved,  and  had  arrived  at 
an  intermediate  port ;  and  there  had 
been  no  notice  or  act  on  the  part  of 
the  underwriters  accepting  the  aban- 
donment ;  it  was  heldf  that  it  was 
not  a  valid  abandonment  of  the  cargo, 
and  that  the  profit  arising  from  a  sale 
of  the  saved  portion  of  the  cargo, 
and  the  investment  of  the  proceeds 
in  cofiee,  at  the  intermediate  port, 
belonged  to  the  assured,  who  were  en- 
titled to  claim  for  a  partial  loss.        id. 

3.  Where  the  expense  of  repairing  a  ves- 
sel injured  by  perils  of  the  sea,  will  ex- 
ceed a  moiety  of  her  value,  the  owners 
have  a  right  to  abandon  her  to  the  un- 
derwriters, and  to  recover  for  a  total 
loss.     Suarex  v.  Sun  Mutual  Ina.  Co. 

A,  The  assured  has  the  right  to  make  full 
repairs  at  the  port  of  neeessity,  if  they 
can  be  made  there ;  and  the  expense 
of  such  repairs,  at  that  port,  furnishes 
the  criterion  for  determining  whether 
the  loss  be  partial  or  total.  id. 

5.  The  assured  is  under  no  obligation  to 
make  partial  repairs,  so  as  to  bring  the 
vessel  to  a  port  where  she  can  be  com- 
pletely refitted  at  less  expense.        id. 

6.  The  condition  of  a  vessel,  at  the  time 
of  the  abandonment,  is  the  test  of  the 
right  to  abandon*  id. 

7.  As  the  capacity  of  a  vessel  to  pursue 
her  voyage  is  the  ground  of  an  aban- 
donment, so  the  act  of  repairing, 
which  is  to  divest  the  right  to  abandon, 
must  be  performed  with  the  intent  to 
make  the  vessel  seaworthy,  so  that 
she  may  prosecute  her  voyage,      id. 

6.  An  abandonment,  when  effectually 
made,  relates  back  to  the  time  of  the 
loss.  id. 


9.  Partial  repairs,  made  by  the  master  in 
good  faith,  at  the  port  of  distress,  in 
order  to  sail  his  vessel  to  another  port 
for  full  repairs  at  a  less  expense,  and 
not  for  the  purpose  of  restoring  the 
vessel  and  continuing  the  voyage,  are 
to  be  deemed  acts  done  in  preserving 
the  property  insured,  which  do  not  im- 
pair the  owner's  right  to  abandon,  id. 


10.  A  person  Insuring  the  cargo  of  a  ca- 
nal boat,  generally,  may  In  case  of  a 
los9  recover  upon  proving  a  special  in« 
terest  in  the  cargo,  as  a  common  car* 
rier.  Van  Natta  v.  Mutual  Security 
Ina.  Co.  490 

11.  A  party  possessing  merely  a  special 
interest  in  the  subject  matter  insured, 
may  always  recover  the  value  of  that 
special  interest,  on  an  insurance  of 
the  entire  subject  matter.  id. 

12.  Tn  a  declaration  upon  a  policy  of  in- 
surance on  the  cargo  of  a  canal  boat, 
it  is  a  sufficient  averment  of  the  plain- 
tiff's interest  to  allege  that  the  insur- 
ance was  for  the  account  and  benefit 
of  the  plaintiff  as  a  common  carrier. 

id. 

13.  And  it  is  a  sufficient  averment  of  the 
liability  incurred,  for  the  plaintiff  to 
state,  in  such  a  declaration,  that  an 
amount  of  goods  exceeding  that  men- 
tioned in  the  policy  was  entrusted  to 
him  as  carrier,  that  they  were 
consumed  by  fire,  and  that  the  plaintiff 
thereby  became  liable  to  pay  to  the 
respective  owners  a  greater  sum  than 
that  insured.  It  is  not  necessary  to 
aver  actual  payment  by  the  plaintifi^ 
to  the  owners.  id. 

14.  In  a  declaration  upon  a  policy  of  in- 
surance, a  general  averment  of  the 
plaintiff's  interest  in  the  property  in- 
sured is  sufficient.  id. 

15.  Capstans  of  locust  partly  prepared, 
for  vessels  which  the  insured  was 
building  were  held  to  be  within  his 
policy,  "  on  his  stock  of  ship  timber, 
including  locust,  &c."  Webb  v.  Na* 
tional  Fire  Int.  Co.,  497 


1 6.  On  the  construction  of  a  policy  of  in- 
urance  against  fire,  effected  on  a  ship 
builder's  stock  of  ship  timber,  "  con- 
tained in  the  yard  bounded  by"  three 
specified  streets  and  the  river,  (in  the 
city  of  New  York,)  proof  was  received 
to  the  effect  that  it  was  usual  for  the 
owners  of  ship  yards  in  that  city,  to 
keep  their  stock  of  timber  on  the  side- 
walks, and  in  tbo  streets  in  the  vi- 
cinity of  their  yards,  as  much  so  aa 
within  the  yards.  Some  of  the  timber 
of  the  insured,  lay  across  the  side 
walks,  partly  in  the  street,  and  partly 
on  the  land  of  the  insured,  which  was 
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^oSy  putially  fenced.  Held,  that  the 
«videiice  was  properly  recei7ed»  to 
show  what  was  the  meaoingr  of  the 
terme  "  stock  of  ship  timber  in  a  ship 
yard,"  as  osed  by  the  parties  in  the 
poliey,  and  to  define  the  term,  yard 
of  a  ship  builder.  A.iid  there  being  no 
contradictory  testimony,  held,  that 
the  insared  was  entitled  to  reeover  for 
the  loss  of  bis  timber,  situated  in  the 
streets  adjacent  to  his  land.  id. 

See  Sbifs  and  Shiypino,  1,  3. 


JOINT  DEBTORS. 

See  AoRiEMBNT,  9,  tO. 

Judgment  and  ExEcurioir. 


JUDGMENT    AND    EXECUTION. 

1.  A  ccpartner,  after  dissolution,  may, 
under  the  joint  debtor  act,  give  a  con- 
fession of  judgment  in  a  suit  actually 
brought  against  him  and  his  partner, 
(the  latter  not  being  served  with  pro- 
cess,) which  will  make  the  judgment 
evidence  of  the  amount  of  the  debt, 
in  the  same  manner  as  if  he  had  liqui- 
dated an  account,  and  let  judgment  go 
by  default.     Oakley  v.  Atpinwall,  (a) 

7 

52.  In  a  proceeding  by  way  of  foreign  at> 
taehment,  for  a  debt  upon  which  a 
judgment  has  been  recovered  against 
all  the  joint  debtors,  some  of  whom 
were  not  served  with  process,  it  is  suf- 
ficient to  describe  the  debt  claimed  as 
being  founded  on  the  judgment,  with- 
out mentioning  the  original  cause  of 
action  for  which  it  was  recovered ;  aU 
thtiugh  such  cause  of  action  most  be 
proved,  to  establish  the  demand  against 
those  who  were  not  served.  id. 

3.  Where  a  person  who  contracted  a 
debt  in  his  own  name,  had  confessed 
judgment  in  a    joint    suit    brought 


(a)  After  the  text  was  printed^  an/e  page  38,  the 
court  of  appeals  decided  that  the  judgment  of  re- 
versal in  this  cause  was  irregularlj  entered,  and 
recalled  the  remittitur.  The  case  is  thus  still 
pending  and  undecided  in  that  court. 


against  himself  and  another  sned  as 
his  partner,  upon  whom  process  had 
■ot  been  served,  whereupon  judgment 
had  been  entered  against  both,  under 
the  joint  debtor  act,  and  a  suit  was 
brought,  fonnded  upou  such  judgment, 
which  was  defended  by  the  party  who 
had  not  been  served  ;  it  was  held,  that 
the  debtor  who  confessed  the  judg- 
ment, was  OB  the  ground  of  interest, 
not  4  competent  witness  for  the  plain- 
tiff, id. 

4  Voluntary  assignees  of  a  defendant  in 
an  execution,  who  become  snch  after 
a  levy,  are  not  stranger*  within  the 
meaning  of  the  rule  which  requires  an 
officer  justifying  against  a  stranger,  to 
show  a  judgment  as  well  as  an  execu* 
tion.     Heath  yf.  Westervelt,  HO 

5.  It  is  sufficient  in  an  action  by  such 
assignees  against  a  sheriff,  for  the  lat- 
ter to  produce  his  execution,  and  the 
former  cannot  impair  his  right  to  re- 
tain the  goods  levied,  by  attacking 
the  judgment.  ta. 

6.  i^ttl  tiel  record,  pleaded  in  an  action 
of  debt  on  judgment,  is  a  plea  of  the 
general  issue,  within  the  provision  of 
the  statute  authorizing  notice  of  spe- 
cial matter  to  be  given  whenever  the 
general  issue  is  pleaded.  Oattner  v* 
Sandford,  440 

7.  The  statute  authorizing  a  defendant 
to  give  notice  of  his  defence,  instead 
of  pleading  it,  is  a  remedial  act,  and 
should  be  construed  liberally.  id, 

8.  In  an  action  of  debt  upon  judgment 
brought  after  a  great  lapse  of  time  from 
the  entry  of  the  judgment,  it  is  com- 
petent for  the  defendant  to  show  that 
an  execution  was  issued  upon  the 
judgment  soon  afler  its  recovery ;  that 
the  defendant  had  property  which 
could  be  reached  by  the  process  ;  that 
the  officer  having  charge  of  the  same 
is  dead,  and  his  papers  missing ;  and 
that  the  execution  has  not  been  re- 
turned to  the  proper  office.  These 
facts  unexplained,  will  warrant  a  jury 
in  finding  for  the  defendant.  id. 

9.  A  judgment  is  an  express  contract  of 
record,  and  as  such  a  contract,  may 
be  sued  in  an  assistant  justice's  court 
MeOuire  v.  OaUagher,  403 

10.  A  justice's  judgment,  recovered  be- 
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fore  the  eode  of  ptoeednre  took  •Sect, 
it  Dol  withio  the  provuion  of  the  code 
prohibitini;  suits  upon  such  judf^ents 
wiihiu  two  yean  after  their  rendition. 

id, 

1 1.  Semble,  an  assistant  justice's  court, 
is  a  court  of  a  justice  of  the  peace,  with- 
in the  meaning  of  the  section  of  the 
code  which  regulates  actions  on  judg- 
ments.  id. 

12.  A  plea  to  a  bill  charging  fraud  in 
procuring  a  surrogate's  decree,  which 
merely  sets  up  the  decree  and  alleges 
that  aU  the  parties  in  interest  had  no- 
tice of  the  proceedings,  without  deny- 
ing the  fraud,  ie  bad.  Lawrence  v. 
Pool,  ^40 

13.  An  action  in  tho  nature  of  a  former 
creditor's  suit,  may  be  maintained, 
where  an  execution  was  issued  and 
returned  unsatisfied  before  July  1, 
1848,  when  the  code  of  procedure  took 
effect    Dunkam  ▼.  NiekoUont       636 

14.  Such  a  suit  is  not  an  action  on  the 
judgment,  within  Che  meaning  of  the 
prohfbitien  in  the  code.  id. 

15.  On  an  order,  (in  equity,)  overruling 
a  demurrer  with  coets,  the  prevailing 
party,  may  under  the  act  of  1847,  tax 
his  coets  and  collect  the  same  by  a 
precept  In  the  nature  of  an  execution 
against  personal  property.  Poillon  7 
Hovghton,  649 

16.  It  ie  not  necessary  to  enrol  such  an 
order.  The  taxed  costs,  must  how- 
ever be  filed,  before  such  an  execution 
can  be  Issued.  id. 

17.  A  confeesien  of  judgment,  without 
action,  ie  not  authorized  by  the  code, 
on  a  demand  for  a  trespaes  upon  real 
and    personal    property.      Boutel  v 
OweM,  655 

18.  A  confession  of  judgement,  out  of 
court,  by  a  defendant  in  custody,  on 
an  arrest  at  the  suit  of  the  plaintiff  for 
the  cause  of  action  confessed,  made 
without  the  counsel,  advice  or  pre- 
sence of  some  attorney,  named  by  the 
defendant,  and  attending  at  his  re- 
quest, to  inform  him  of  the  nature  and 
effect  of  the  confession  before  he  sign- 
ed it ;  is  void,  and  the  confession  and 
judgment  will  be  set  aside  on  motion. 

id.\ 


19.  A  party  obtaining  a  verdict,  ie  not 
bound  to  wait  four  days  before  enter- 
ing and  perfecting  his  judgment.  Drox 
v.  Lakey,  6(5 1 

20.  The  four  days  mentioned  in  the  code, 
after  which  judgment  becomes  final, 
are  intended  to  enable  the  losing  party 
to  obtain  a  stay  of  proceedings,  in  re- 
ference to  a  case.  id. 

21.  If  he  obtain  an  order  staying  pro- 
ceedings within  the  four  days,  he  may 
move  to  set  aside  the  verdict  as  against 
evidence,  notwithstanding  the  entry  of 
the  judgment.  id. 


22.  The  code  of  procedure  has  not 
pealed  or  altered  the  provisions  of  the 
revided  etatutes,  prescribing  the  secur- 
ity and  the  terms  on  which  injunctions 
may  iasue  to  stay  proceedings  at  law. 
Cook  w.  Dickeraon,  691 

23.  An  injunction  to  stay  an  execution, 
at  the  suit  of  the  defendant,  granted 
without  a  deposit  and  bond,  or  an  or- 
der of  the  court  dispensing  with  the 
deposit,  and  allowing  a  bond  in  lieu  of 
it  and  a  bond  executed  accordingly,  is 
irregular,  and  will  be  set  aside.         id. 

24.  The  fraud  in  the  recovery  of  the 
judgment,  which  will  enable  the  court 
to  dispense  with  a  deposit  and  bond, 
is  such  a  fraud  as  a  false  statement, 
a  substitution  of  one  paper  for  anoiher, 
or  the  like.  A  failure  to  perform  a 
promise  or  condition  on  which  the 
judgment  was  given,  is  not  such  a 
fraud.  id. 

See  Crbditor'b  Suit,  1,2,  6,  7, 1 1  to  13. 
riLACTic£,  Judgment,  Executian, 


JURISDICTION. 

1.  The  courts  of  common  law  in  the 
several  states  have  jurisdiction  to  de- 
termine questions  of  salvage,  in  cases 
which,  in  other  respects,  are  within 
the  scope  of  their  established  juriedic- 
tion.   Cashmere  v.  De  Wolf,  379 

3.  The  jurisdiction  of  the  United  States 
courts  in  admiralty  over  questions  of 
salvage,  is  to  that  extent  concurrent, 
and  not  exclusive.  id, 

3.  A  state  court  having  law  and  eqaity 
powers,  may  entertain  a  suit  to  redeem 
property  claimed  to  be  held  for  a  sal- 
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▼age  lien,  to  enforce  whieh  iftlmge  no 
■ait  M  pending  in  admiralty  ;  and  may 
restrain  the  removal  of  the  property 
by  injunction,  appoint  a  receiver  for 
its  preservation  and  for  its  sale,  where 
perishable,  and  ascertain  the  salvage 
liens  and  decree  payment  to  the  parties 
entitled.  id 

4.  The  superior  court,  as  now  constitu- 
ted, Is  eo-ordinate  with  the  supreme 
court.  The  decisions  of  tbe  latter  are 
not  authoritative,  although  to  be  treat- 
ed with  great  deference  and  respect. 
Ford  V.  Bubcockt  518 

5.  An  attachment  against  property,  un- 
der section  227  of  the  amended  code, 
cannot  be  issued  in  this  court,  except 
in  those  actions  in  which  the  court  has 
jurisdiction,  e.  g.  by  the  residence  of 
the  defendants  ;  or  has  acquired  if ,  by 
the  service  of  process  on  them.  Fisher 
▼.  Curtis,  660 

6.  An  attachment  against  a  non-resident, 
issued  before,  but  served  at  the  same 
time  with  the  summons,  is  irregular 
and  will  be  set  aside.  id 

7.  This  court  will  not  sanction  any  at- 
tempt by  fraud  or  misrepresentation, 
to  bring  a  party  within  its  jurisdiction. 
Carpenter  v.  Spooner,  717 

8.  Where  a  party  having  been  induced  by 
a  false  statement,  to  come  within  the 
jurisdiction  of  the  court,  for  the  pur- 
pose, was  then  served  with  a  summons 
and  complaint  in  an  action  in  this 
court,  the  service  was,  on  motion,  set 
aside.  id. 

See  Trade  Marks. 


JUSTICES  COURTS. 
See  Assistant  Justices  Courts. 


LANDLORD  AND  TENANT. 

1.  In  an  action  for  the  recovery  of  rent, 
upon  a  lease  which  provided  for  the 
landlord's  entering  on  the  premises  to 
make  repairs  during  the  term,  the 
tenant  cannot  recoup  his  damages  oc- 
casioned by  negligent  and  tortious  be- 


havior of  the  landlord  and  his  servants, 
in  making  such  repairs.  Cram  ▼. 
Dresser,  ISO 

3.  The  injury  in  snch  a  ease,  does  not 
arise  from  the  breach  of  any  covenant 
or  stipulation  of  the  landlord ;  nor  does 
it  grow  out  of  the  terms  or  considera- 
tion of  the  contract  entered  into  be- 
tween the  parties.  It  is  as  distinct 
and  independent  a  wrong,  as  any 
committed  upon  the  tenant  by  a 
stranger.  id. 

3.  A  wrongful  act  of  the  landlord, 
causing  great  inconvenience  and  trou- 
ble to  the  tenant's  family,  and  keep- 
ing the  demised  tenement  in  confusion 
and  disorder  for  a  long  period ;  csnnot 
be  set  up  as  an  eviction,  where  the 
tenant  has  continued  in  possession  for 
a  year  after  the  injury  ceased.         id. 

4.  On  a  formal  lease  for  one  year,  was 
indorsed  an  agreement  continuing  it 
another  year  at  an  advanced  rent 
During  the  latter  term,  a  second 
agreement  was  indorsed,  whereby 
**  the  within  lease"  was  "  extended 
the  further  period  of  one  year,  with- 
out alteration."  Held,' ihtii  both  the 
previous  instruments  were  intended 
by  the  expression,  "  within  lease."   id. 

5.  Where  premises  have  been  demised 
for  a  term  of  years,  and  are  in  the 
actual  occupation  of  the  tenant  when 
a  penalty  is  incurred  upon  such  pre- 
mises, for  a  violation  of  an  ordinance 
of  a  municipal  corporation,  the  tenant 
is  liable  for  the  penalty,  and  not  the 
landlord.  City  of  New  York  y.Corlies, 

301 

6.  A  landlord  who  owns  land  adjoining 
the  demised  premises,  has  a  right  to 
build  on  such  land,  though  he  may 
thereby  obstruct  and  darken  the  win- 
dows in  the  tenement  demised.  Pal' 
mer  v.  Wetmore,  316 

7.  Such  an  act  exercised  on  land  not 
embraced  in  tbe  demi&e,  cannot  ope- 
rate as  an  eviction,  even  if  it  were  a 
ground  for  damages.  id. 

8.  The  plaintiff  was  the  grautee  of  pre- 
mises, occupied  by  the  defendants  at 
the  time  of  his  purchase,  under  a  lease 
from  the  grantor.  The  deed  to  the 
plaintiff  was  subject  to  a  mortgage 
upon  the  premises,  and  was  nnrecoiS- 
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ed.  The  defendants  had  attorned  to 
the  plaiotitr,  and  |>aid  rent  to  him. 
Subseqoentiy  the  mortgage  was  fore- 
clomd,  but  the  plaintiff  was  not  made 
a  party  to  the  suit  The  premises  were 
sold  by  a  master,  on  the  7th  of  April, 
and  bid  off  by  M.,  under  whom  the 
defendants  claimed;  but  M.  did  not 
pay  the  purchase  money,  until  the 
5th  of  May,  when  he  took  a  deed 
from  the  master,  and  had  It  recorded. 
In  an  action  by  the  plaintiff  to  reco- 
ver the  rent  due  on  the  lat  of  May 
next  after  the  sale  ;  Held^  that  his 
claim  to  the  rent  was  unafiected  by 
the  foreclosure  proceedings,  and  that 
his  title  remained  valid  until  it  was 
divested  by  the  recording  of  the  mas- 
ter's deed.    Strong  v.  DoUner,      444 

9.  Held  alio,  that  the  [recording  of  the 
master's  deed  had  no  /elation  back  to 
the  time  of  the  sale,  so  as  to  divest 
rights  of  action  previously  accrued  to 
the  plaintiff  by  virtue  of  his  unrecor- 
ded deed.  id. 

10.  Where  one  not  a  party  to  a  lease, 
is  shown  to  be  in  poMession  of  de- 
mised premises,  in  subordination  to 
such  lease,  without  more;  the  law 
presumes,  in  favor  of  the  lessor,  that 
he  is  an  assignee  of  the  leasee.  Du- 
rando  v.  Wymarit  597 

11.  This  presumption  is  rebutted  by  proof 
that  during  the  possession  of  the  third 
party,  the  lessor  received  from  the 
leasee  a  surrender  of  the  term.        id. 


13  Such  surrender,  if  produced  by  the 
lessor,  is  an  admission  that  the  lessee, 

(  and  not  the  occupant,  was  at  its  date, 
the  tenant  of  the  lessor.  id. 


LEASE. 
Sea  LiiroLoaD  and  Tinant. 


LIBEL. 

1.  Where,  in  an  action  for  a  libel,  the 
defence  set  up  is  that  the  words  were 
used  in  the  course  of  a  judicial  pro- 
ceeding, and  were  therefore  privileged, 
the  true  question  Is  whether  they  were 
relevant  and  pertinent  to  the  matter 
before  the  court     Warner  v.  Pains, 

195 


3.  As  respects  matter  pertiiieDt  and  ma  • 
terial,  the  privilege  of  parties,  attor- 
neys, and  counsel  is  complete,  and 
malice  cannot  be  predicated  of  what  is 
said  or  written  by  them.  id. 

3.  If  a  fact  be  material  and  pertinent,  a 
party  is  privileged  and  protected  in  aet- 
ting  it  forth  in  an  affidavit,  though  he 
may  have  employed  stronger  and 
coarser  words  than  are  consistent  with 
the  rules  of  good  taste  and  proper  de- 
corum, id. 

4.  Accordingly,  where,  in  an  affidavit  to 
oppose  a  motion,  the  defendant  alle- 
ged that  the  plaintiff  had  been  guilty 
of  perjury  in  his  affidavit  in  support  of 
the  motion,  it  appearing  that  the  falsi- 
ty of  the  statements  in  the  plaintiff's 
affidavit  was  a  material  question; 
Held,  that  no  action  would  lie  against 
the  defendant  for  a  libel.  id. 


LIEN. 
See  PaiNCiPAL  and  Agimt,  6. 


LIMITATION  OF  ACTIONS. 

1.  Where  a  part  of  the  items  of  an  ac- 
count bear  date  within  six  years  be- 
fore suit  brought,  they  will  not  draw 
after  them  items  of  a  longer  standing 
than  six  years,  so  as  to  protect  them 
from  the  operation  of  the  statute  of 
limitations;  unless  there  have  been 
mutual  accounts,  and  reciprocal  de- 
mands, between  the  parties.  PaU 
tner  v.  City  of  New  York,  318 

2.  The  provision  in  the  statute  of  limi- 
tations,  that  if  when  any  cause  of  ac- 
tion accrue  against  any  person,  he 
ekall  be  out  of  this  state,  such  action 
may  be  commenced  within  the  terms 
by  the  sUtute  before  limited,  after  the 
return  of  such  person  into  the  state^ ; 
applies  to  both  residents  and  non-resi- 
dents.   Ford  V.  Babeoek,  518 

3.  A  return  into  the  state,  is  sufficient  to 
set  the  statute  in  motion»  without  any 
residence  here.  id. 

4.  Facts  showing  the  defendant  to  be 
within  the  exception  in  that  clause  of 
the  sUtute,  need  not  be  negatived  in 
his  plea.  It  is  incumbent  on  the  plain- 
tiff to  prove  each  facts.  id. 
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5.  In  a  plea  that  six  yean  haye  elapied 
since  the  return  of  the  defendant  into 
this  state,  it  is  not  necessary  to  aver 
that  SQch  return  was  public  and  noto- 
rious, so  that  the  plaintiff  with  due  dili- 
gence might  have  arrested  him.  It  is 
sufficient  to  plead  the  return  in  the 
words  of  the  statute.  On  the  trial,  in 
order  to  sustain  the  plea,  the  defendant 
must  prove  such  a  public  and  notorious 
return.  id. 

6.  The  new  exception  created  by  the  re- 
vised statutes,  viz.  that  **  if  after  such 
cause  of  action  shall  have  accrued, 
such  person  shall  denart  from  and  re- 
side oui  of  this  stale,  the  time  of  his 
absence  shall  not  be  deemed  or  taken 
as  any  part  of  the  time  limited  for  the 
commencement  of  such  action,"  is  not 
confined  to  residents  of  this  state  when 
the  cause  of  action  accrued.  It  extends 
also  to  non-residents.  id. 

7.  If  there  be  successive  absences,  they 
must  be  accumulated  and  deducted 
from  the  term  of  limitation  allowed  by 
the  statute.  id. 

8.  Therefore,  under  the  present  statute, 
it  must  appear  that  the  defendant  was 
within  the  state  during  six  years  after 
the  cause  of  action  accrued,  in  order 
to  create  a  bar  coming  within  the 
limitation  of  six  years.  id, 

9.  The  case  of  Cole  v.  Jesup,  2  Barb  S. 
C.  R.  309,  commented  upon,  and  its 
conclusion  denied.  id, 

JO.  A  plea  to  a  bill  to  set  aside  a  settled 
account  on  the  ground  of  fraud,  is  not 
rendered  double  by  setting  up  that  the 
cause  of  action  arose  more  than  ten 
years,  and  the  fraud,  if  any,  was  dis- 
covered more  than  six  years,  before 
the  bill  was  exhibited.l^  Both  averments 
are  necessary  to  constitute  a  bar,  un- 
,  der  the  limitation  in  the  statute  relied 
upon  as  a  defence.  Boggs  v.  Forfyth, 

583 

11.  In  such  a  case,  the  plea  need  not  de- 
ny the  fraud  charged  in  the  bill.      id. 


13.  An  answer,  admitting  certain  facts 
charged  as  those  from  which  the  plain- 
tiff claims  to  have  first  derived  notice 
of  the  alleged  fraud,  denying  that  be 
did  thereby  first  acquire  such  notice, 
and  setting  up  facts  showing  a  notice 
at  a  much  earlier  period,  which  latter 

Vol.  11.  98 


were  not  inconsistent  with  the  facta 
admitted ;  is  a  sufficient  answer  in 
support  of  such  a  plea  of  the  statute. 

id. 


LOAN  COMMISSIONERS. 

1.  Under  the  act  for  loaning  the  United 
States  deposit  fund,  (Laws  of  1837, 
ch.  150,)  on  the  failure  of  the  borrower 
to  pay  the  annual  interest  at  the  time 
prescribed,  the  loan  commissionerB  be- 
came seised  of  the  lands  mortgaged,  so 
that  the  mortgagor  (not  having  paid 
the  debt  and  costs  after  the  default 
and  before  the  sale,)  cannot  maintain 
ejectment  to  obuin  poeBcssion.  Olni' 
8Ud  V.  Elder, .  325 

2.  The  production  of  the  mortgage  hav- 
ing no  entry  upon  it  of  the  payment  of 
interest,  and  the  efflux  of  lime,  are 
sufficient  to  establish  presumptively 
the  default  in  the  payment  of  the  an- 
nual interest.  id. 

3.  The  loan  commisRioners  having  as- 
sumed to  sell  on  such  a  default,  and 
conveyed  to  a  purchaser  who  entered 
into  possession  ;  it  was  held,  that  if 
the  sale  were  irregular,  the  deed 
transferred  the  mortgage  to  the  pur- 
chaser, who  thus  being  a  mortgagee 
in  possession,  could  retain  the  posses- 
sion until  redemption.  id. 


HE 


MARINE  COURT. 

>  The  marine  court,  although  for  some 
purposes  a  court  of  record,  is  not  au- 
thorized to  give  a  judgment  upon  a  de- 
fault, without  proof  of  the  plaintiff's 
demand.    Carter  v.  Dmliimoret     222 

.  Although  the  appellate  court  will  not 
weigh  the  evidence  below  so  as  to  re- 
veree  if  it  merely  preponderate  against 
the  judgment;  a  material  defect  of 
proof  is  fatal  to  the  judgment  below. 

id, 

.  Where  a  summons  in  the  marine 
court  required  the  defendants  to  an- 
swer in  a  plea  for  goods  sold  to  the 
defendants,  damage  fifty  dollars,  the 
plaintifis  cannot  take  judgment  by  de- 
fault  for  more  than  fifty  dollars.    If 
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they  do,  the  judgment  will  be  reversed. 
Partridge  v.  Thayer,  227 

4.  The  code  of  procedure  regulating  ap- 
peals from  the  marine  court,  in  effect 
requires  the  appellant  to  state  the  sub- 
stance of  the  proceedings  below,  where 
the  alleged  error  consists  of  those  ; 
and  the  substance  of  the  testimony 
when  the  latter  bears  upon  the  question 
sought  to  be  reviewed.  Where  the 
whole  reliance  of  the  appellant  is  upon 
an  error  which  canot  be  remedied  or 
affected  by  the  testimony,  it  is  not  ne- 
cessary in  his  affidavit  to  set  forth  the 
evidence.  td. 

5.  Since  the  code  of  procedure,  there  is 
no  provision  nor  practice  requiring  bills 
of  particulars  to  be  given.  Winslow 
y.  Kierski,  304 

6.  Where  the  marine  court  rendered 
judgment  against  the  plaintiff  for  not 
furnishing  such  a  bill,  after  he  had  ex- 
hibited his  complaint  for  services  as 
attorney  in  two  specified  suits  since  the 
code  ;  the  judgment  was  reversed,  id, 

7.  The  plaintiff  may  be  compelled  to 
amend  an  insufficient  complaint,  before 
requiring  the  defendant  to  answer,  id. 

See  Appeals. 

Assistant  JuvriCBs  Courts,  3,  4, 
9  to  13. 

MARRIAGE  SETTLEMENT. 

f 

See  Husband  and  Wife. 


MISTAKE. 

See  Bills  op  Exchange,  35  to  41. 
Fatment,  3. 

MONEY    HAD   AND  RECEIVED, 

lent  and  advanced,  and 
Paid    c. 

See  Agreement,  4  to  12,  22  to  25. 

MORTGAGE. 

1 .  The  plaintiff  was  the  grantee  of  pre- 
mises, occupied  by  the  defendants  at 
the  time  of  his  purchase,  under  a  lease 
from  the  grantor.  The  deed  to  the 
plaintiff  was  subject  to  a  mortgage 
upon  the  premises,  and  was  unrecord- 


ed. The  defendants  had  attorned  to 
the  plaintiff,  and  paid  rent  to  him. 
Subsequently  the  mortgage  was  fore« 
cloned,  but  the  plaintiff  was  not  made 
a  party  to  the  suit.  The  premises  were 
sold  by  a  master,  on  the  7th  of  April, 
and  bid  off  by  M.,  under  whom  the 
defendants  claimed;  but  M.  did  not 
pay  the  purchase  money,  until  the 
5th  of  May,  when  he  took  a  deed 
from  the  master,  and  had  it  recorded. 
In  an  action  by  the  plaintiff  to  reco> 
ver  the  rent  due  on  the  Ist  of  May 
next  after  the  sale  ;  Held,  that  his 
claim  to  the  rent  was  unaffiscted  by 
the  foreclosure  proceedings,  and  that 
his  title  remained  valid  until  it  was 
divested  by  the  recording  of  the  mas- 
ter's deed.    Strong  v.  DoUner,      444 

2.  Held  also,  that  the  recording  of  the 
master's  deed  had  no  relation  back  to 
the  time  of  the  sale,  so  as  to  divest 
rights  of  action  previously  accrued  to 
the  plaintiff  by  virtue  of  his  unrecord- 
ed deed.  id. 

3.  Although  the  recording  act  makes  an 
unrecorded  conveyance  void  as  against 
a  subsequent  purchaser  in  good  faith, 
for  value,  whose  deed  is  recorded  first, 
it  does  not  avoid  the  former  as  of  a 
time  prior  to  the  execution  of  the  lat- 
ter. It  does  not  transfer  to  such  sub- 
sequent purchaser  rights  in  respect  of 
the  property,  against  third  perRons, 
which  were  vested  in  the  owner  hold- 
ing under  the  unrecorded  deed,  prior 
to  the  execution  of  the  subsequent 
conveyance.  id. 

4.  A  bid  at  a  master's  sale,  its  accept- 
ance by  the  master,  and  the  payment 
of  a  per  centage  upon  the  purchase 
money,  work  no  change  in  the  title, 
even  in  equity.  The  purchase  is  in- 
choate and  defeasible  until  the  accept- 
ance of  the  title,  on  his  part,  and  the 
confirmation  of  the  report  of  sale,  on 
the  part  of  the  court  id. 

5.  An  equity  of  redemptien  belonging  to 
an  intestate,  does  not  pass  to  his  ad- 
ministrator on  its  being  converted  into 
a  surplus  by  a  foreclosure  and  sale. 
Cox  V.  McBurney,  561 

6.  Such  surplus  will  not  be  awarded  to  a 
grantee  of  the  mortgagor,  the  grant  to 
whom  was  made  with  the  intent  to 
defraud  creditors.  id. 
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7.  A  eonri  of  equity  will  not  open  a  de- 
fault, or  relieve  a  party  from  the  con- 
sequencee  of  hie  own  neglect,  in  order 
to  enable  him  to  set  up  an  unoonsci- 
entloaa  or  a  dishonest  defence.  King 
V.  Merchants  Exchange  Co.  693 

8.  So  held,  where  after  a  decree  by  de- 
fault for  the  foreclosure  of  a  mortgage 
executed  to  secure  bonds  of  a  corpora- 
tion, the  coDsideration  of  which  was 
money  advanced  to  and  used  by  the 
corporation  for  the  parposes  of  its  cre- 
ation ;  the  corporation  sought  to  be  let 
Id  to  defend,  on  the  ground  that  it  had 
no  power  to  execute  such  bonds  and 
mortgage.  id. 

9.  In  a  foreclosure  suit,  the  court  will 
permit  the  plaintiff,  on  receiving  his 
debt  and  costs,  to  dismiss  his  suit, 
without  paying  costs  to  junior  incum- 
brancers, who  have  appeared  to  protect 
their  rights.  So  as  to  the  mortgagor, 
personally  liable  for  the  debt,  who  has 
conveyed  the  mortgaged  premises  sub- 
ject to  its  payment.  Oallagher  v. 
Egan,  742 

10.  Where  a  sheriff  serves  with  the  sum- 
mons, a  notice  of  the  objects  of  a  suit 
for  foreclosurot  the  plaintiff  may  tax 
for  such  service,  as  a  necessary  dis- 
bursement, the  sum  of  thirty-seven  and 
one  half  cents,  in  addition  to  the  she- 
riff's fee  for  serving  the  summons,  id. 

1 1.  The  sheriff  is  entitled  to  only  one  fee, 
of  turelve  and  one-half  cents,  for  re- 
turoiug  a  summons  with  his  certificate 
of  service.  id. 

Sea  Loan  Commissioners. 


MORTGAGE  OF  CHATTELS. 

1.  In  order  to  preserve  the  lien  of  a 
chattel  mortgage  from  year  to  year,  a 
copy  thereof,  with  a  statement  exhibi- 
ting the  interest  of  the  mortgagee  in 
the  property,  must  be  filed  in  the  office 
of  the  register  or  clerk,  within  thirty 
days  preceding  the  expiration  of  one 
year  from  the  time  of  filing  the  mort- 
gage ;  and  a  new  copy  must  be  filed 
every  successive  year.  Nitehie  v 
TowMend,  299 

3.  Every  copy  thus  filed,  is  to  be  regar- 
ded as  a  new  mortgage.  id. 


3.  N.  was  the  holder  of  a  chattel  mort- 
gage upon  the  property  of  C,  which 
was  filed  Jane  22,  lb46.  A  copy, 
with  a  statement  of  the  mortgagee's 
interest,  was  filed  June  18,  1847.  T. 
recovered  a  judgment  against  C,  and 
issoed  an  execution  thereon,  by  virtue 
of  which  the  mortgage  property  was 
levied  upon  on  the  19th  of  J  one,  1848* 
at  noon.  A  second  copy  of  the  mort- 
gage, with  the  statement,  was  filed  on 
the  same  day,  at  40  minutes  past  2 
o'clock,  P.  M.,  after  the  levy,  (the 
18th  being  Sunday.)  Held,  that  the 
copy  filed  on  the  16th  of  June,  1847, 
ceased  to  be  valid  as  a  lien  against 
creditors,  in  one  year  from  that  time  ; 
that  although  the  18th  of  June  was 
Sunday,  that  day  must  be  computed  ; 
and  that  the  execution  must  prevail, 
as  against  the  mortgage.  id. 

MUNICIPAL  CORPORATION. 

1.  The  legislature  has  no  authority  to 
grant  private  property  for  private  uses, 
making  compensation  to  the  owner, 
unless  by  his  consent  Embury  v. 
Conner,  lid 

2.  This  is  prohibited,  as  well  by  the  spirit 
of  the  provision  in  the  constitution  that 
private  property  shall  not  be  taken  for 
public  use,  without  just  compensation, 
as  by  the  constitutional  provision,  that 
no  person  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  pro- 
cess of  law.  id, 

3.  The  provision  in  the  act  relative  to 
the  city  of  New  York,  allowing  the 
corporation  on  opening  or  widening 
a  street,  which  improvement  takes  a 
part  of  an  entire  lot  of  ground  ;  in  the 
discretion  of  the  commissioners  to  in- 
clude in  their  estimate  and  assessment 
the  whole  of  such  lot,  awarding  dama- 
ges to  the  owner,  and  thereupon  the 
title  of  the  owner  to  be  divested  in 
the  portion  of  the  lot  not  required  for 
the  street,  and  the  same  to  become 
vested  in  the  corporation  ;  is  uncon- 
stitutional and  void,  as  to  such  residue 
not  required  for  the  street.  id. 

See  Ejeetmeni,  1. 

4.  Where  an  act  Is  expressly  prohibited 
by  a  statute,  all  contracts  growing  out 
of  its  performance  are  void.  Bell  v. 
Quia,  146 


780 


INDEX. 


5.  80  1  promiiaory  note  gtven  by  one  oft 
two  parties  to  the  other,  for  the  tat- 
ter's share  of  the  profits  received  by 
the  former  in  a  transaction  forbidden 
by  law,  cannot  be  recovered  by  ibe 
payee  or  his  voluntary  assignee.       id. 

6*  The  charter  of  a  municipal  corpo- 
ration enacted  that  no  member  of  the 
common  council,  daring  his  official 
term,  should  be  interested  in  any  con- 
tract, the  expenses  or  consideration 
whereof  was  to  be  paid  under  any  or- 
dinance of  the  common  council.  A 
member  of  the  board  was  intere8t««d 
with  the  defendant,  in  a  contract  for 
supplying  the  corporation  with  coal, 
and  received  the  defendant's  note  for 
half  the  profits  of  the  contract.  Heldy 
that  his  assignee  coald  not  recover  the 
note  against  the  defendant.  id, 

7.  The  provisions  of  the  ordinances  of  the 
corporation  of  the  city  of  New  York, 
imposing  peuakies  in  respect  of  the 
using  or  obstructing  the  public 
wharves,  docks,  piers  and  slips,  do  not 
extend  to  wharves,  &.C.,  owned  by  pri- 
vate citizens.  Vandewaier  v.  City  of 
New  York,  258 

8.  The  distinction  has  always  been  kept 
up  in  the  state  and  municipal  legisla- 
tion, between  the  wharves,  piers  and 
slips,  owned  by  the  city,  and  those 
owned  by  individuals ;  and  the  latter 
are  not  public  within  the  meaning  of 
that  word  in  laws  and  ordinances  on 
the  subject.  id. 

9.  Where  premises  have  been  demised 
for  a  term  of  years,  and  are  in  the  ac~ 
tnal  occupation  of  the  tenant  when  a 
penalty  is  incurred  upon  such  premi- 
ses, for  a  violatiou  of  an  ordinance  of 
a  municipal  corporation,  the  tenant  is 
liable  for  the  penalty,  and  not  the 
landlord.  Corlies  v.  City  of  New 
York,  301 

10.  A  special  justice  of  the  city  of  New 
York,  receiving  an  annual  salary  for 
his  services  in  that  capacity,  cannot 
recover  extra  compensation  for  servi- 
ces performed  on  Sunday.  Palmer  v. 
City  of  New  York,  318 

11.  This  is  so  especially,  where  he  has, 
at  the  end  of  every  quarter  during  his 
term  of  office,  rendered  an  account 
against  the  corporation  for  the  amount 
of  hif  salary,  and  has  received  his  pay, 


without  making  any  claim  for  eztrm 
compensation.  t^ 

12.  A  public  officer  receiving  a  fixed  sa- 
lary for  his  services,  cannot  rightfully 
claim  a  compensation  beyond  his  sala- 
ry, for  performing  a  new  duty,  or  one 
imposed  upon  him  since  the  salary 
was  fixed  ;  much  less  if  he  accept 
the  office  with  full  knowledge  of  the 
resolution  requiring  the  extra  duties  to 
be  performed.  id* 

13.  The  corporation  of  the  city  of  New 
York,  under  the  statutes  regulating 
the  making  of  sewers,  paving  the 
streets,  &>c.,  may  execute  the  work 
at  its  own  expense,  and  then  make 
an  assessment  of  the  expense  upon 
the  property  benefited,  for  the  first 
time  after  the  work  is  completed. 
Wetmore  v.  Campbell,  341 

14.  The  circumstance,  that  the  street 
commissioner  in  contracting  for  the 
making  of  a  sewer,  stipulates  with 
the  contractor  that  he  shall  not  re- 
ceive payment  until  the  assessment 
laid  for  the  purpose  Hhall  be  collected, 
does  not  afiect  the  power  of  the  cor- 
poration to  make  the  assessment  after 
the  sewer  is  completed.  id, 

15.  The  election  of  the  corporation  aa 
to  making  an  estimate  and  assessment 
first,  and  making  the  sewer  after- 
wards, or  first  making  the  sewer,  and 
then  laying  the  assessment,  is  deter- 
mined by  actually  proceeding  to  ex- 
cute  the  work  before  making  an  ass- 
essment, id. 

16.  The  corporate  liability  to  pay  the 
contract  price,  is,  in  such  case,  mcar- 
red  to  the  contractor.  id, 

17.  The  statutes  do  not  authorize  the 
collection  of  such  an  assessment  from 
an  occupant  of  premises  benefited, 
who  has  not  been  assefased  as  such 
occupant  by  name.  id. 

18.  The  authority  to  the  corporation  to 
appoint  a  person  to  receive  the  ase- 
essments,  and  if  not  paid,  to  levy  the 
same  by  a  distress  warrant,  is  a  plain 
authority  to  Issue  the  warrant  to  the 
collector  appointed  to  reeeive  them. 

id. 

19.  Where  a  collector,  by  virtue  of  an 
aasessment  warrant,  levied,  upon  the 
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goodt  of  a  person  not  named  in  the 
warrant  nor  liable  to  pay  the  aaiieM- 
inent,  threatened  to  remove  the  goods* 
{tave  him  notice  he  would  sell  on  a 
day  specified,  if  he  did  not  previouely 
pay ;  it  was  A«M,  that  payment  made 
when  the  collector  was  about  to  re- 
move the  goods  for  sale,  was  not  vol- 
untarily  made,  and  that  the  collector 
was  liable  in  trespass.  id. 

"SO.  A  claim  for  services  rendered  as 
counsel  for  the  board  of  supervisors 
of  a  county,  and  its  various  commit- 
tees, is  a  county  charge,  Brady  v. 
Sapervisorwof  the  City  of  New  York, 

460 

Si.  No  action  for  the  recovery  of  a 
county  charge,  can  be  maintained 
against  a  county,  or  the  board  of 
supervisors.  id. 

29.  Suits  against  a  county  can  be  brought 
only  for  such  causes  of  action  or  con- 
troversies, as  cannot  be  setUed  and 
adjusted  by  the  board  of  supervisors, 
in  the  exercise  of  their  ordinary  pow- 
ers, such  as  torts,  malfeasances  of 
county  officers,  and  the  like.  id. 

23.  The  supervisors  of  a  county,  as 
such,  or  as  a  board,  are  not  a  body 
corporate,  and  possess  no  powers  as  a 
corporation.  The  corporation  is  the 
county.  id. 

S4.  Where  the  owners  of  city  lots  which 
had  been  sold  for  the  non-payment 
of  void  assessments,  redeemed  the 
same  by  paying  to  the  street  com- 
missioner the  amounts  for  which  the 
lots  were  sold,  with  interest  and  costs ; 
Held,  that  the  payments  being  volun- 
tary, and  not  made  under  a  mistake 
of  fact,  or  of  law,  could  not  be  recov- 
ered back,  in  an  action  against  the 
city.   Fleetwood  v.  City  of  New  Yorkt 

475. 

95.  The  muniments  of  title,  upon  an 
assessment  sale,  consist  of  several 
proceedings  all  of  which  are  indispen- 
sable to  its  validity ;  and  if  one  be 
wanting,  no  title  is  conferred.  id. 

26.  In  the  absence  of  either  of  the  pro- 
ceedings forming  an  essential  part  of 
the  record  of  an  assessment  iitle»  such 
title  is  void  on  its  face.  id 

27   A  void  assessment    constitutes  no 


cloud  upon  the  title  ;  and  the  pay. 
ment  of  such  an  assessment,  by  the 
owner  of  the  property,  cannot  be  con- 
sidered compulsory.  id, 

28.  The  cases  respecting  duress  of  perso- 
nal property,  in  which  it  has  been 
h<7ld  that  payments  made  for  its  relief 
are  involuntary,  and  may  be  recover- 
ed back,  are  inapplicable  to  real  es- 
tate, id, 

29.  Where  a  party,  without  any  legal 
compulsion  or  duress  of  goods,  yields 
to  the  assertion  of  an  adversa  claim, 
by  paying  the  amount,  he  cannot  de- 
tract from  the  force  of  his  concession, 
by  protesting  against  the  legality  of 
the  claim.  In  such  u  case  the  pay- 
ment nullifies  the  protest.  til. 

30.  The  statute  relative  to  opening 
streets  in  the  city  of  New  York,  con* 
fers  upon  the  commissioners  of  esti- 
mate and  assessment,  the  power  to 
assess  an  occupant  of  lands  benefited 
by  the  improvement  Gilbert  v. 
ifavemeyer,  606 

31.  An  occupant  is  a  person  "  interett' 
ed"  in  the  lauds  which  he  possesses, 
within  the  meaning  of  the  statute,   id, 

32.  Where  commissioners  of  estimate 
and  assessment  described  minutely 
a  parcel  of  land  assessed  for  benefit, 
and  stated  that  it  was  owned  by  A., 
and  was  occupied  by  G.,  P.  and  T., 
and  they  assessed  upon  it  the  sum  of 
^123;  Held,  that  this  was  a  suffi- 
cient  assessment  not  only  of  the  lot, 
but  of  A.  as  owner,  and  of  G.,  P.  and 
T.  as  occupants  or  parties  interested. 

id, 

33.  Held  aleo  that  it  was  to  be  pre- 
sumed, from  their  assessing  the  owner 
and  occupant  jointly,  for  the  entire 
sum,  that  the  commissioners  did  not 
fully  know  the  respective  estates  and 
interests  of  the  parties.  id, 

34.  An  assessment,  on  being  confirmed, 
becomes  a  lien  upon  the  lot  assessed, 
and  the  owner  and  occupant,  and  each 
of  them,  becomes  liable  to  pay  the 
same.  If  it  is  not  paid,  on  demand, 
the  corporation  may  collect  it  by  a 
warrant  against  the  goods  of  the 
owner  or  occupant.  id. 

35.  The  statute  authorizes  the  corpora- 
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tioQ  to  appoint  a  eolleetor,  with  power 
to  lovy  an  assessment  npon  the  floods 
or  the  person  assessed.  id 

36.  A.  warrant  is  not  void  because  it 
directs  the  assessmeot  to  be  ooliected 
of  persons  who  may  be  oocapyio(|r  the 
premises,  as  well  as  of  thone  assessed 
by  name.  It  cannot  be  levied  npoo 
the  goods  or  oeco pants  who  have  not 
been  assessed  by  name ;  but  the  in- 
sertion of  such  a  direction  in  the  war- 
rant will  not  prejudice  those  against 
whom  it  is  properly  issaed.  id. 

37.  A  warrant  which  omits  to  state  the 
names  of  the  persons  assessed,  is  fa- 
tally defective.  id, 

38>  4  warrant,  issued  for  the  collection 
of  an  assessment,  should  state  when 
the  assessment  was  confirmed  by  the 
supreme  conrt ;  the  names  of  the  per- 
sons assessed,  both  owners  and  occu- 
pants, who  have  neglected  to  make 
payment ;   the  amount  of  the 


ment;  and  should  describe  the  pre- 
mises assessed.  These  particulars,  if 
not  contained  in  the  warrant  itself, 
shoold  be  inserted  in  the  schedule 
forming  a  part  of  it.  id. 

39.  The  warrant  should  contain  all  the 
facts  necessary  to  show  that  the  per- 
son npon  whose  goods  it  is  levied  is 
liable  to  pay  the  sum  claimed  from 
him.  id. 

40*  A  grant  of  a  municipal  corporation, 
having  the  right  to  land  on  the  shore 
and  under  the  water  of  a  river  or  har- 
bor, of  the  land  under  water  from  high 
water  mark,  to  A.  in  fee,  reserving  so 
much  of  the  soil  under  water  as  was  re- 
quired for  a  street,  which  was  to  be- 
come the  exterior  line  of  the  filling  op 
of  such  land,  and  the  same,  as  well  as 
the  wharves  built  out  therefrom,  were 
to  be  public  streets  aud  wharves ;  and 
which  grant  contained  a  covenant  of 
the  corporation,  that  A.  and  his  heirs 
&c.,  fulfilling  their  covenants,  might 
have  and  enjoy  the  wharfage  and  all 
the  advantages  of  the  whanres  to  be 
erected ; — conveys  conditionally  in  re- 
spect of  the  wharf  or  bulkhead  made 
by  the  street,  an  interest,  which  is  real 
property ;  and  it  is  not  to  be  considered 
as  a  mere  covenant.  Boreel  v.  City  nf 
New  York,  553 


MUTUAL  INSURANCE  COM* 
PANY. 

See  CoRPOEATiox,  8  to  IS. 


NE  EXEAT. 
See  PaACTiCK,  Ne  Exeat. 

NEW  TRIAL. 
See  PsACTiCK,  iVeio  Trial. 


NEW  YORK,  CITY  OF. 
See  MoMictPAL  CoaroEATiox. 


OFFICER. 

1.  The  act  of  December  10,  1847,  in  re- 
lation to  the  fees  of  certain  officers  in 
the  city  of  New  York,  is  neither  a 
private  nor  a  local  act,  within  the 
meaning  of  the  16th  seclioa  of  the 
third  article  of  the  constitutioD,  which 
provides  that  no  private  or  local  bill 
shall  embrace  more  than  one  aobfeett 
and  that  shall  be  expressed  in  the 
title.  Conner  v.  The  City  of  New 
York,  355 

2.  An  officer  may  be  local,  in  the  sense 
and  for  the  purposes  of  that  provisioa, 
and  yet  a  statute  respecting  the  duties 
and  fees  of  the  office  may  be  poblie 
and  general.  id, 

3.  When  an  office  is  created  by  the  ooo- 
stitntion,  and  the  terms  and  salary 
thereof  are  defined,  the  people,  in  their 
sovereign  capacity,  may,  by  a  new 
constitution,  terminate  both,  withoot 
regard  to  the  rights,  the  interests,  or 
the  expectations  of  the  incumbent,  t^ 

4  An  office  created  by  law  may  be  re- 
pealed  by  law,  without  regard  to  the 
term  or  future  salary  of  the  officer  en- 
trusted with  its  exercise.  t^. 
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5.  Offieen  created  by  the  eonatitbtion, 
the  tenure  and  compeDsatlon  being 
fixed  by  a  statate,  are  equally  within 
the  legislative  control,  as  to  roch  ten- 
are  and  Gumpensation,  except  that  the 
office  cannot  be  virtaally  abolished  by 
a  colorable  reduction  of  the  compen- 
sation, or  by  taking  it  away  altogether. 

'  id 

6.  There  in  no  contract ,  express  or  im- 
plied,  between  a  public  officer  and  the 
government,  whose  agent  he  is.  Nor 
have  public  officers  any  proprietary 
interest  in  their  offices,  or  any  proper- 
ty in  the  prospective  compenoation 
attached  thereto,  whether  it  be  in  the 
shape  of  salary  or  of  fees.  id. 

7.  A  public  officer  is  an  agent,  elected 
or  appointed  to  perform  certain  politi- 
cal duties  in  the  administration  of  the 
government.  l*he  legislative  power 
which  prescribes  his  duties  and  pro- 
vides a  compensation,  may  alter  the 
duties  at  pleasure.  It  may  increase 
them  without  enhancing  the  compen- 
sation ;  and,  in  like  manner,  it  may 
diminish  the  compensation  without 
lessening  the  duties.  id. 

8.  If  the  officer  receives  fees,  the  legis- 
lature may  abolish  some,  reduce 
others,  or  take  away  all,  and  compen- 
sate him  by  a  salary.  His  right  to 
the  emoluments  of  the  office  is  held 
•abject  to  all  these  modifications,    id. 

9.  And  the  legislature,  in  substituting  a 
salary  for  fees,  may  continue  the  fees, 
and  direct  them  to  be  paid  by  the 
officer  into  the  public  treasury.        id. 

10.  An  act  requiring  the  fees  of  the  office 
to  be  paid  into  the  public  treasury,  is 
not  unconstitutional  on  the  ground  that 
it  imposes  a  tnxj  without  specifying 
the  object  to  which  the  tax  shall  be 
applied.  id, 

11.  A  public  officer  receiving  a  fixed  sa- 
lary for  his  services,  cannot  rightfully 
claim  a  compensation  beyond  his  sa- 
lary, for  performing  a  new  duty,  or 
one  imposed  upon  him  since  the  salary 
was  fixed ;  much  less  if  he  accept 
the  office  with  full  knowledge  of  the 
resolution  requirioff  the  extra  duties  to 
be  performed.  Palmer  v.  City  of  New 
York,  318 


ORDER. 
See  Bills  or  Ezchakob,  I. 


PAROL  EVIDRNCE. 
See  Evidence,  8  to  13. 


PARTIES. 

See  AoasBMBNT,  6. 
Paicnci,  Portico. 


PARTITION. 

1.  A  partition  cannot  be  made  of  land 
which  an  attorney  is  authorixed  by 
an  irrevocable  power  from  the  tenant 
in  common,  to  sell  for  the  benefit  of 
all  the  owners  ;  without  the  consent  of 
all  to  sHch  partition.  Seldcn  v.  Ver- 
mUya,  568 

3.  So  of  lands  conveyed  to  a  trustee 
where  each  is  entitled  to  require  a  sale 
of  the  whole  for  the  benefit  of  credi- 
tors, even  after  the  residuary  interest 
has  been  extinguished.  id. 


PARTNERSHIP. 

1.  By  the  law  merchant,  recognized  by 
the  commercial  world,  a  participation 
in  the  uncertain  profits  of  trade,  as  a 
return  for  capital  advanced,  consti- 
tutes such  participator  a  partner  in 
the  concern  in  which  the  capital  is 
invested,  and  makes  him  liable  to  third 
persons,  though  he  is  to  receive  back 
his  whole  capital  and  profits,  without 
deduction  for  losses  or  liabilities  of  the 
concern.     Oakley  v.  Aopinwall,        7 

3.  Though  it  be  proved  that  the  law 
of  the  country  where  a  contract  was 
made,  required  all  contracts  of  part- 
nership to  be  reduced  to  public  do- 
cuments, and  registered,  a  secret  part- 
ner of  a  firm  which  has  not  complied 
with  such  law»  will  be  held  liable  to 
the  creditors  of  the  firm,  though  the 
contract  of  co-partnership  be  void,  as 
between  the  partners.  id 
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3.  Where  the  aecoanU  current  between 
a  house  and  a  person  sought  to  be 
charged  as  a  secret  partner,  showed  a 
division  of  "  profits  of  certain  tranoaC' 
tiont**  annually,  "  as  per  detailed  ac' 
counts"  rendered  with  the  accounts 
current,  and  the  individual  sought  to 
be  charged  had  destroyed  the  detail- 
ed accounts ;  it  was  held,  that  such 
destruction,  and  the  failure  to  prove 
what  the  "  certain  transactions*'  were, 
afforded  ground  to  infer  that  such  pro- 
fits arose  from  the  general  business  of 
the  house.  id. 

4.  A  co.partner,  after  dissolution,  may, 
under  the  joint  debtor  act,  give  a  con- 
fession of  judgment  in  a  suit  actually 
brought  against  him  and  his  partner, 
(the  latter  not  being  served  with  pro- 
cess,) which  will  make  the  judgment 
evidence  of  the  amount  of  the  debt, 
in  the  same  manner  as  if  he  had  liqui- 
dated an  account,  and  let  judgment  go 
by  default.  id. 

5.  A  member  of  a  co-partnership  firm  is 
liable  either  in  assumpsit  or  in  an  action 
on  the  case,  for  the  consequences  of 
frauds  practised  by  his  co-partner,  in 
the  transaction  of  the  partnership  bu- 
siness, although  he  was  entirely  ig- 
norant of  such  frauds,  and  derived  no 
benefit  therefrom.  Hawkins  t.  Apple- 
by, 421 

6.  Where  goods  are  obtained  fur  the 
use  of  a  firm,  by  means  of  the  fraud 
of  one  of  its  members,  the  other  part- 
ner, by  receiving  and  participating  in 
the  use  of  the  goods,  will  be  held  to 
have  adopted  the  fraudulent  act  of  the 
one  who  obtained  them,  and  will  be 
placed  in  the  same  situation,  in  refer- 
ence to  the  rights  of  the  vendors  of 
the  goods,  as  if  he  had  directed  his 
partner  to  procure  the  property,  or  had 
concurred  with  him  in  the  transaction. 

id. 

7.  And  where  a  partner,  on  being  noti- 
fied of  a  fraud  committed  by  his  co- 
partner, and  that  the  firm  will  be  held 
liable  therefor,  omits  to  repudiate  or 
disaffirm  what  has  been  done  by  his 
co-pariner,  he  will  be  held  to  have 
adopted  and  ratified  the  fraud,  and  will, 
from  thenceforth,  be  deemed  a  joint 
wrong-doer.  id. 

8.  To  oonstitnte  real  estate  partnenhip 


property,  which  is  purehaeed  with 
partnenhip  funds,  it  must  be  boagbt 
or  used  for  partnenhip  purposes.  Cos 
T.  McBvmey,  561 

9.  Where  land  was  thus  purchased  io 
the  name  of  A.  one  of  two  partnen, 
not  intended  or  used  for  the  purposes 
of  the  partnenhip ;  it  was  held,  that 
T.  the  other  partner,  who  sorvired  A. 
took  no  estate  or  interest  in  it  as  sos- 
vivor,  and  no  interest  in  the  same 
passed  to  his  assignee  in  banknipley. 

10.  So  far  as  T.*s  money  may  be  deemed 
to  have  gone  to  the  purchase  in  A.'s 
name,  there  would  be  no  use  or  trasi 
for  T. ;  but  his  then  ciediton  could 
reach  hie  proportion  of  it.  ander  the 
statute  of  trusts.  id. 

See  Etidehcb,  1  to  3. 


PAYMENT. 

1.  Where,  in  an  action  on  the  ease  for 
deceit,  in  falsely  representing  the  note 
of  a  third  person,  turned  out  by  the 
defendants  in  payment  for  goods  pur- 
tshased,  to  be  good,  it  appean  that 
the  plaintiffs,  on  discovering  the  in- 
solvency of  the  makera,  disavowed 
the  ownenhip  of  the  note,  and  noti- 
fied the  defendants  that  they  were 
held  liable  for  the  price  of  the  gooda* 
who  insisted  on  retaining  the  goods, 
and  omitted  to  pay  the  price  and  re- 
ceive back  the  note,  it  seems  this  will 
be  deemed  a  waiver  of  any  formal  ten- 
der of  the  note  beCore  suit  broogfat. 
Havokins  v.  Appleby,  421 

2.  Undrr  such  circumstances,  it  is  suf- 
ficient for  the  plaint ifis  to  tender  the 
note  upon  the  argument.  id, 

3.  Where  the  ownen  of  city  lou  whidi 
had  been  sold  for  the  non-payment  ef 
void  asaessments,  redeemed  the  same 
by  paying  to  the  street  commissioBer 
the  amount  for  which  the  lots  were 
sold,  with  interest  and  costs ;  H^d, 
that  the  payments  being  voluntary, 
and  not  made  under  a  mistake  of  fact, 
or  of  law,  could  not  be  recovered 
back,  in  an  action  against  the  city. — 
Fleetwood  v.  City  of  New  York,  475 

4.  In  the  absence  of  either  of  the  pro- 
ceedings forming  an  essential  pait  of 
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the  record  of  an  anesement  title*  such 
title  m  void  on  ita  face.  id. 

5.  A  void  amessmeot  constitates  no  cloud 
upon  tlie  title;  and  the  payment  of 
•uch  an  aaseaaoient,  by  the  owner  of 
tlie  property,  cannot  be  considered 
compulaory.  id. 

6.  The  cases  retpectioflr  duress  of  perso- 
nal property,  in  which  it  has  beeo  held 
that  payments  made  for  its  relief  are 
iDvo!aatttry,  and  may  be  recovered 
back,  are  inapplicable  to  real  estate. 

id, 

7.  Where  a  party,  without  any  lefral 
compulsion  or  duress  of  goods,  yields 
to  the  assertion  of  au  adverse  claim, 
by  paying  the  amount,  he  cannot  de- 
tract  from  the  force  of  his  concession, 
by  protesting  against  the  legality  of 
the  claim.  In  such  a  case  the  pay- 
ment nullifies  the  protest.  id. 


PLEADING. 

1.  An  objection  to  a  pleading,  that  it  is 
argumentative,  is  ground  for  special 
demurrer  only,  and  the  demurrer  must 
show  in  express  terms  what  portion  of 
the  pleadinfT  constitutes  the  alleged  ar- 
gument.   Smith  V.  Oliphantt        306 

2.  Where  one  plea  covers  several  distinct 
causes  of  action,  a  replication  to  the 
plea  singling  out  and  supporting  one 
of  such  causes,  is  not  demurrable,    id. 

3.  The  money  counts  combined  with  a 
single  assumpsit  applied  to  the  whole, 
may  be  treated  in  pleading  as  distinct 
causes  of  action.  id, 

4.  Nul  tiel  record,  pleaded  in  au  action 
of  debt  on  judgment,  is  a  plea  of  the 
general  issue,  within  the  provision  of 
the  statute  authorizing  notice  of  spe- 
cial matter  to  be  given  whenever  the 
general  issue  is  pleaded.  Oassner  v. 
Sandford,  440 

5.  The  statute  authorizing  a  defendant 
fo  give  notice  of  his  defence,  instead 
to  pleading  it,  is  a  remedial  act,  and 
should  be  construed  liberally.  id. 

6.  In  a  declaration  upon  a  policy  of  in- 
surance on  the  cargo  of  a  canal  boat, 
it  is  a  sufficient  averment  of  the  plain- 
tiff's interest  to  allege  that  the  iosur- 

Vol.  II. 


ance  was  for  the  aeoonnt  and  beneftt 
of  the  plaintiff  as  a  common  carrier. 
Van  Naiia  v.  Mutual  Security  In$, 
Co.  490 

7.  And  it  is  a  sufficient  averment  of  the 
liability  incurred,  for  the  plaintiff  to 
state,  in  such  a  declaration,  that  an 
amount  of  goods  exceeding  that  men- 
tioned in  the  policy  was  entrnated  to 
him  as  carrier,  that  they  were 
consumed  by  fire,  and  that  the  plaintiff 
thereby  became  liable  to  pay  to  the 
respective  owners  a  greater  sum  than 
that  insured.  It  is  not  necessary  to 
avor  actual  payment  by  the  plaintifij 
to  the  owners.  id, 

8.  In  a  declaration  upon  a  policy  of  in- 
surance, a  general  averment  of  the 
plaintiff's  interest  in  the  property  in- 
sured is  sufficient  id, 

9.  A  plea  is  not  made  double,  by  the 
averment  of  facts,  which,  without 
such  averment,  wonld  be  implied. 
Ford  V.  Babcock,  518 

10.  To  render  a  plea  double,  its  aver- 
ments must  set  up  more  than  one  de- 
feuce.  id* 

U.  An  unnecessary  averment,  not 
amounting  to  a  defence,  will  not  ren- 
der a  plea  double.  Jt  may  be  rejected 
as  surplusage.  id* 

12.  Facts  showing  the  defendant  to  be 
within  the  exception  in  the  clause  of 
the  statute  of  limitations,  need  not  be 
negatived  m  his  plea.  It  is  incumbent 
on  the  plaintiff  to  prove  such  facte,  id, 

13.  A  plea  to  a  bill  to  set  aside  a  settled 
account  on  the  ground  of  fraud,  is  not 
rendered  double  by  setting  up  that  the 
cause  of  action  arose  more  than  ten 
years,  and  the  fraud,  if  any,  was  dij- 
covered  more  thau  six  years,  before  the 
bill  W88  exhibited  Both  averments  are 
necessary  to  constituie  a  bar,  under 
the  limitation  in  the  statute  relied  upon 
as  a  defence.    Boggs  ▼.  Forsyth,  533 

14  In  such  a  caee,  the  plea  need  not  de* 
ny  the  fraud  charged  in  the  bill      id, 

15.  An  answer,  admitting  certain  facts 
charged  as  those  from  which  the  plain- 
tiff claims  to  have  first  derived  notice 
of  the  alleged  fraud,  denying  that  he 
did  thereby  first  acquire  aucb  notiee, 

99 
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and  fettiog  op  acts  showing  a  notice 
at  a  maeh  earlier  period*  wliich  latter 
were  not  inconei:>teiit  with  the  facts 
admitted  ;  is  a  sufficient  answer  in 
support  of  such  a  plea  of  the  statute. 

id, 

16.  A  plea  to  a  bill  char|;in|r  fraad  in 
procuring  a  surrograte*s  decree,  which 
merely  sets  up  the  decree  and  alleges 
that  all  the  parties  in  interest  hsd  no- 
tice or  the  proceedings,  without  deny- 
ing the  fraud,  is  bad.  id, 

17.  Id  equity,  in  the  argument  of  a  plea, 
the  defendant  cannot  object  to  the 
sufficiency  of  the  bill.  id. 

18.  Where  the  affidavit  verifying  the 
complaint  is  defective,  the  remedy  of 
the  party  is  by  a  molion  to  set  it  aside, 
and  not  by  demurrer.     Webb  v.  Clark, 

647 

19.  The  party  verifying  a  pleading  un- 
der the  code,  must  subscribe  liis 
name  to  such  pleading  or  to  the  affi- 
davit appended.      Laimbeer  v.  Allen, 

648 

20.  An  answer,  regular  in  all  respects 
except  in  the  omission  of  tho  signa- 
ture of  the  party  to  Ks  verification, 
should  not  be  disregarded,  until  notice 
is  given  of  the  defect  and  an  opportu- 
nity afforded  to  correct  it.  id. 

SI.  A  defendant  cannot  treat  an  amend- 
ed complaint  as  a  new  suit,  although 
it  wholly  change  the  nature  of  the  ac- 
tion. His  remedy,  if  any,  is  by  a  mo- 
tion to  set  it  aside.  Megrath  v.Van 
Wyek,  651 

SSl  The  complaint  may  be  amended  in 
the  amouut  claimed  by  the  plaintiff,  in 
an  action  on  contract  for  the  recovery 
of  money  only,  even  after  a  reply  re- 
peating the  original  claim,  and  both 
pleadings  verified.  Merchant  v.  N.  Y. 
Life  Im.  Co,  669 

S3.  Where  an  answer  to  the  allegations 
of  the  complaint  or  some  of  them, 
might  subject  the  dt^ndant  to  a  crimi- 
nal prosecution,  he  need  not  admit  or 
deny  such  allegations  on  oath.  He 
most  put  in  a  sworn  answer,  in  which 
he  may  state,  that  by  answering  on 
oath  the  particular  allegations  speci- 
fied, he  may  subject  himself  to  a  cri- 
minal prosecution  ;  and  as  to  the  resi- 


due of  the  complaint,  be  will  answer 
in  the  usual  manner.  Such  ao  aoswe* 
will  be  deemed  to  put  in  issue  the  al- 
legations of  the  complaint  which  the 
defendant  excuses  himself  from  an- 
swering.   Hili  v.  Muller,  684 

S4.  The  plaintiff  can  demur  to  an  an- 
swer, only  for  defects  in  respect  of 
the  new  matter  set  up  therein  by  way 

^  of  avoidance.    Smith  v.  Oreenin,  70^ 

25.  Irrelevant  or  redundant  matter  in  an 
answer,  may  be  stricken  out  on  mo- 
tion, and  in  like  manner  uncertain  or 
indefinite  matter  may  be  made  more 
definite.  id, 

26.  Immaterial  matter  cannot  be  demur. 
red  to.  id, 

27.  The  defendant's  emission  to  answer 
an  allegation  of  the  complaint,  m  no 
ground  of  demurrer.  id. 

See  Bond,  1  to  4. 

Cseditor's  Surr,  8  to  10. 
Judgment,  &.C.9  12. 
practicb. 
Beplbvin,  1. 

SuilROaATB  COUET. 


POWER. 

See  Trust  and  Trustee,  2, 9  to  13. 
Will. 


PRACTICE. 

1.  Action. 

2.  AmendmenL 

3.  Anewer. 

4.  AppeaL 

5.  Appearance, 

6.  Attachment 

7.  Bail. 

8.  Bill  of  Exeeptiont, 

9.  Bill  of  Partieulara^ 

10.  Case. 

11.  Commission, 

12.  Complaint. 

13.  Confession, 

14.  Costs, 

15.  Default, 

16.  Demurrer, 

17.  Discontinuance* 

18.  Discovery' 

19.  Evidence  and  Witnesses- 

20.  Execution. 

21.  Filing  PUadings. 
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8*2.  Injunction. 

23.  /m«««  of  Law* 

24.  Judgment. 

25.  Mi9ter*o  Sale. 
26    Ne  ex^at 

27.  iVew  Trtoi. 

28.  Pariiee. 

29.  Proeeedingo  Supplementary  to  Exe^ 

eution. 

30.  Reference  and  Setting  Aeide  Report. 

31.  Service  of  Complaint. 
3'2.  Staying  Proeeedinga. 

33.  Strking  out  Frivolout  or  Redundant 

matter. 

34.  TriaZ. 

35.  Warrant  againot  Fraudu lent  Debtor. 

Praoticb. 

1.  Action. 

1.  An  action  in  the  nature  of  the  former 
creditor's  suit,  may  be  maintained, 
where  an  execution  was  issued  and  re* 
turned  unsatisfied  before  July  ],  lti48, 
when  the  code  of  procedure  took  effect. 
Dunham  t.  Nicholeon,  636 

8-  Such  a  suit  is  not  an  action  on  the 
jodjrment,  within  the  meaning  of  the 
prohibition  in  the  code.  id, 

3.  A  factor  or  other  mercantile  agent, 
who  contracts  in  his  own  name,  on  be- 
half of  his  principal,  is  a  trustee  of  an 
expreee  trust,  within  the  meaning  of 
section  one  hundred  and  thirteen  of 
the  code,  and  is  the  proper  party  to 
bring  au  action  upon  the  contract. 
Grianell  v.  Schmidt,  706 

4.  Under  the  code,  a  married  woman 
may  sue  for  a  limited  divorce,  without 
the  intervention  of  a  next  friend.  Shore 
V.  Shore,  715 


2.  Amendment 

S.  If  the  report  of  a  referee,  to  whom 
the  cause  was  referred,  omit  any  one 
issue,  an  amendment  will  be  allowed. 
Reneuil  ▼.  HarriCf  64 1 

€.  Where  after  a  default,  the  plaintiff 
amends  his  complaint,  (not  ia  mere 
matter  of  form,)  he  must  serve  the 
•ame  on  the  defendant  A  judgment 
entered  thereon  without  «uch  service, 
is  irregular.    People  v.  Woods,      652 

7.  The  complaint  may  be  amended  in 


the  MDouAt  claimed  by  the  plainti^ 
in  an  action  on  contract  for  the  re- 
covery of  money  only,  even  aAer  a  re- 
ply repeating  the  original  claim,  and 
both  pleadioflrs  verified.  Merchant  ▼. 
New  York  Life  Ins.  Co ,  669 


3.  Anower. 

8.  A  frivolous  answer  in  a  creditor's  suit, 
stricken  out  on  motion,  and  an  order 
for  judgment  made,  with  a  direction 
for  the  examination  of  the  defendant 
touching  his  property.  Dunham  ▼. 
Nicholson,  636 

9.  The  party  vf^rifying  a  pleading  under 
the  code,  most  subscribe  his  name  to 
such  pleading  or  to  the  affidavit  ap- 
pended.    Laimbeer  v.  Allen,         648 

10.  An  answer,  regular  in  all  respects 
except  in  the  omission  of  the  signature 
of  the  party  to  its  verification,  should 
not  be  disregarded,  until  notice  is  giv- 
en of  the  defect  and  an  opportunity 
afforded  to  correct  it.  ia. 

11.  A  motion  to  strike  irrelevant  or  re- 
dundant matter  out  of  a  pleading,  will 
not  be  granted,  where  the  party  before 
moving,  answers  or  replies  to  such 
pleading.     Corlies  v.  Dtlaplaior,  680 

12.  Where  an  answer  to  the  allegations 
of  the  complaint  or  some  of  them, 
might  subject  the  defeudttut  to  a  crim- 
inal prosecution,  he  need  not  admit  or 
deny  such  allegations  on  oath.  He 
must  put  in  a  sn^orn  answer,  in  which 
he  may  state,  that  by  answering  ou 
oath  the  pttrtico^r  allegations  specifi- 
ed, he  may  sii6ject  himself  to  a  crimi- 
nal prosecui/on ;  and  as  to  the  residua 
of  the  complaint,  he  will  answer  in 
the  usual  manner.  Such  an  answer 
will  ke  deemed  to  put  in  issue  the  al- 
legAtioos  of  the  complaint  which  the 
defendant  excuses   himself  from  an- 

.  sweriug.    Hill  v.  MuUer,  684 

See  PftACTiCB,  Injunction,  96,  97. 


4.  Appsal 

13.  On  an  appeal  from  an  order  made 
by  a  justice  at  ch  imbers,  it  is  not  ne- 
cessary to  execLte  an  undertaking  un- 
der the  code  of  procedure.  Allen  y. 
Johnson,  699 
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14.  The  ooart  oannot  direoUy  or  indi- 
reetly,  enlarfo  the  time  limited  by  the 
eode  for  appealiu^  from  an  order  or 
judgmeot    Kenouil  v.  HarriSt       641 

15.  A  motion  to  eet  aside  a  jadgment 
for  irregularity,  does  not  sospeod  the 
time  for  appealing ;  and  if  the  time 
elapse  before  tlie  motion  be  decided, 
the  right  to  appeal  is  lost  id, 

16.  A  notice  of  the  entry  of  the  judg- 
ment, given  to  foreclose  an  appeal,  is 
ft  proceeding  in  the  causet  withiu  the 
meaning  of  an  order  staying  proceed- 
ings on  the  judgment  and  will  beset 
aside  as  irregular.    BagUyw,  Smith, 

651 

17.  The  party  deeming  himself  aggrieved 
by  the  report  of  referees,  may  appeal 
at  once  to  the  general  term,  from  the 
judgment  entered  on  the  report,  on 
the  matters  of  law  involved.  Leggett 
V.  Mott,  T^O 

18.  From  the  order  of  the  judge  at  the 
special  term,  granting  or  denying  the 
motion  for  a  re-heariug  on  the  referees' 
report,  an  appeal  may  be  brought  to 
the  general  term  which  will  be  beard 
with  other  calendar  causes.  id. 

19.  An  appeal  from  an  order  granting 
an  injunction,  does  not  stay  the  opera- 
tion of  the  injunctioti  ;  and  if  the  de- 
fendant violate  it  pending  the  appeal, 
an  aiiaohroent  will  issue  against  him. 
Stone  V.  Carlan,  73d 

See  Fracticb,  Costs,  48  to  51. 


5.  Appearanct. 

SO.  Where  the  defendant  appears  in  the 
cftuse,  though  he  omit  to  answer,  he 
is  entitled  to  notice  of  the  adjustment 
of  the  costs ;  and  a  judgmeu  enter- 
ed without  such  notice,  is  irregular. 
BUan  T.  New  York  Equitable  Ine,  Co, 

6U 

6.  Altaehment, 

91.  An  attachment  against  property, 
under  section  927  of  the  amended 
code,  cannot  be  issued  iu  this  court, 
except  in  those  actions  in  which  the 
court  has  jurisdiction,  e.  g.  by  the  re- 
sidence of  the  defendants ;  or  has  ac- 
quired it,  by  the  service  of  process  on 
them.    Fisher  v.  Curtis,  660 


23.  An  attachment  agaisit  a  non-resf. 
dent,  issued  before,  but  served  at  the 
same  time  with  a  summons,  is  irregu- 
lar and  will  be  set  aside.  id, 

23.  A  judge  under  section  302  of  the  code 
has  power  to  punish  as  for  a  contempt, 
all  disobedience  of  orders  made  by  him 
in  "  proceedings  supplementary  to 
the  execution."  An  attachment  issu- 
ed by  him  for  such  contempt,  may 
therefore  properly  be  made  returnable 
before  him,  at  his  office.  Matter  of 
Smethuret,  721 

24.  Although  the  code  gives  the  power  of 
punishing  disobedience  of  his  orders  to 
the  judge,  reference  must  be  bad  to  the 
revised  statutes  as  to  the  mode  in  which 
that  power  is  to  be  exercised.  (2  R. 
S.  535.)  id. 

25.  Under  this  statnle  a  judge,  upon  due 
proof,  may,  in  his  discretion,  issue  aa 
attachment  iu  the  first  instance, 
against  the  party  accused,  to  appear 
and  answer,  or  he  may  grant  an  or- 
der to  show  eanse.  Iu  either  case, 
copies  of  the  affidavits  upon  which  the 
applies tion  is  founded,  should  be  serv- 
ed with  thA  attachment  or  order.  It 
is  noi  necessary  that  the  party  accus- 
ed should  first  have  an  opportunity  of 
being  heard  upon  an  order  to  show 
cause  before  an  attachment  can  issue. 
The  attachment  is  not  issued  in  such 
instances,  for  the  purposes  of  punish- 
ment, after  a  fiual  adjudication.  It 
is  only  a  mode  of  bringing  the  party 
before  the  court.  id* 

26-  It  seems,  that  in  the  first  judicial  dis- 
trici,  the  ordinary  practice  is,  to  give 
notice  of  motion  for  an  attachment, 
or  obtain  an  order  to  show  cause,    t^. 

27.  Whether  the  affidavits  upon  which  an 
attachment  is  issued,  are  sufficient  to 
warrant  its  issuing,  is  a  matter  that 
cannot  be  reviewed  on  habeas  corpus. 

id. 

7.  Bail 

28.  The  concealment,  removal  and  dis- 
posal of  a  piano  by  a  female,  does  not 
subject  her  to  be  held  to  bail,  noder 
the  179ih  section  of  the  code.  Traew 
V.  Leland,  7^ 

29.  A  female  can  be  arrested  only  for 
wiiftilly,  wantonly,  or  malieioosly  in- 
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Jario|f  property ;  but  not  for  a  deten- 
tion or  conversion  of  it.  id, 

See  Practice,  Ne  Exeat,  113,  114. 

8.  BiU  of  Exceptions, 
See  Practice,  Case. 

9.  Bill  of  Particulars, 

30.  Since  the  code  of  procedare,  there  is 
no  provision  nor  practice  reqoiring 
bills  of  particulars  to  be  given.  Wins- 
Uno  V.  Kiereki,  304 

31.  Where  the  marine  court  rendered 
judgment  against  the  plaintiff  for  not 
furnishing  such  a  bill,  after  he  had 
exhibited  his  complaint,  for  services 
as  attorney  in  two  specified  suits  since 
the  code  ;  the  judgment  was  reversed. 

id. 
10.  Case. 

33.  Where  any  exception  is  taken  at  the 
trial,  the  party  may  mtiko  a  case, 
presenting  such  exception.  Huff  v. 
Bennett,  703 

33.  An  order  enlarging  the  time  to  make 
a  case  or  bill  of  exceptions,  is  not  a 
stay  of  proceedings.  id. 

S4.  Where  at  the  trial,  documentary  evi- 
dence which  proves  itself,and  on  which 
no  question  can  arise  in  the  cause,  ex- 
cept such  as  is  apparent  on  iis  face,  is 
unadvisedly  omitted,  and  an  objection 
taken  thereupon  ;  the  court  will  never- 
theless permit  the  document  to  be  pro- 
duced upon  the  argument  of  the  case  ; 
and  if  there  be  no  surprise  apparent,  or 
any  point  in  which  the  defence  was 
prejudiced  by  the  omission  at  the  trial, 
the  couri  will  regard  it  as  having  been 
produced  at  the  trial.  Bank  of  Char- 
leston  V.  Emerie,  718 

35.  Upon  a  case  made,  a  party  cannot 
move  to  enter  a  non-suit,  or  for  a  new 
trial,  on  a  ground  not  distinctly  taken 
at  the  trial,  if  ii  be  such  as  might  have 
been  obviated  by  proof,  had  it  been 
presented  at  the  trial.  N.  F.  j^  Erif. 
R.  R.  Co.  V.  Cook,  732 

11.  Commission, 

36.  The  Issuing  of  a  commission  to  take 
the  testimony  of  a  witness  out  of  the 
state,  though  usually  directed,  is  not  a 
matter  of  strict  right.  Ring  Y.Mott,S3S 


37.  Where  a  commission  is  likely  to  pro- 
duce grnat  injury  to  the  adverse  party, 
terms  will  be  imposed,  and  in  extreme 
cases  it  may  be  wholly  refused.        id, 

38.  Where  sufficient  time  has  elapsed, 
prima  facie,  to  have  obtained  the  re- 
turn of  a  commission,  issued  with  a 
stay  of  proceeding!*,  the  slay  will  be  va- 
cated on  motion  of  the  adverse  party  ; 
and  on  the  cause  being  called  for  trial, 
the  party  taking  the  commission  must 
establish  thegrrouuds  for  a  further  stay, 
if  there  be  any,  for  the  return  of  the 
commission.     Voss  v.  Fielden,       690 


12.  Complaint, 

39.  Where  the  affidavit  verifying  the 
complaint  is  defective,  the  remedy  of 
the  party  is  by  a  motion  to  set  it  aside, 
and  not  by  demurrer.    Webb  v.  Clark, 

647 

40.  A  defendant  cannot  treat  an  amend- 
ed complaint  as  a  new  suit,  although 
it  wholly  change  the  nature  of  the 
action.  His  remedy,  if  any,  is  by  a 
motion  to  set  it  aside.  Megratk  v. 
Van  Wyckf^l,  651 

41.  Form  of  complaint  on  a  promissory 
note  by  Indorsee  against  maker,  ap- 
proved on  demurrer.  Appleby  v. 
Elkins,  673 

42.  In  a  complaint  under  the  code,  asking 
to  have  dower  set  offend  admeasured, 
it  was  held  that  it  might  be  regarded 
as  a  substitute  for  the  former  petition 
for  admeasurement,  or  the  former  bill 
in  equity ;  and  thus  it  was  no  objec- 
tion that  the  defendant,  who  was 
seized,  was  not  in  the  abtual  posses- 
sion of  the  lands,  or  that  six  mouths 
had  not  elapsed  since  the  death  of  the 
husband.  Townsend  v.  Townsend^  711 

See  Practice,  Amendment,  6,  7. 


13.  Confession, 

43.  A  confession  of  judgment,  withont 
action,  is  not  authorized  by  the  code, 
on  a  demand  for  a  trespass  upon  real 
and  personal  property.  Boutel  v. 
Owens,  655 

44.  A  confession  of  judgment,  out  of 
court,  by  a  defendant  in  custody,  on 
an  arrest  at  the  suit  of  the  plaintiff 
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for  the  eavM  of  action  confeMod,  | 
made  without  the  coaaael,  advice  or 
presence  of  some  ataoroey  named  by 
ihe  dereudant,  and  atteiidini;  at  his 
reqaeMt,  to  inform  him  of  the  natare 
and  eff(*et  of  the  confeMion  before  he 
si^ed  it ;  is  void,  and  the  coofeesion 
and  jadgment  will  be  set  aside  on 
motion.  *^- 

14.  CoHs, 

45.  Where  a  plaintiflT,  claimin(|r  over  fonr 
hundred  dollars,  ou  the  proof  in  the 
cause  appears  to  bo  entiiled  to  loss 
than  two  hundred  dollars,  and  by  rea- 
son of  set-otfs  recovers  less  than  fifty 
dollars,  he  is  not  entitled  to  the  cosis  of 
the  suit.  Spring  Valley  SHot  and 
Lead  Co.  ▼.  JaekBon,  62i2 

46.  The  words  **  claim  e9ia'>lished  at 
the  trial,"  in  the  stotuie  regulatincr 
costs,  mean  a  claim  so  proved  and 
established  that  it  will  entitle  the 
ptaiotiflT  to  judgment,  unless  it  be  re- 
duced by  a  set-off.  Establishing  the 
claim  presumptively,  will  not  suffice, 
where  it  is  defeated  by  counter-proof 

id 

47.  The  allowance  in  addition  to  the 
€OsU,  nnder  section  263  and  2  i4  of  the 
code  of  procedure  of  1848,  will  be  what 
the  court  deem  a  reasonable  and  mo- 
derate counsel  fee  iu  the  cause.  Sh"!- 
don  V.  Allerton,  630 

48.  On  appeal  to  the  general  term,  from 
a  judgment  at  the  special  term,  the 
costs  to  bf»allowed,  are  those  expressed 
in  the  sixth  subdivision  of  section  three 
hundred  and  seven  of  the  code  of  pro- 
cedure.    Smith  v.  Lyneo,  733 

49.  An  appeal  from  a  judgment  of  this 
court  to  the  court  of  Bp|>ettlB,  is  a  new 
suit,  within  the  meaning  of  tho  code 
of  procedure  in  respect  of  costs  ;  and 
the  costs  recoverable  on  an  appeal  ta- 
ken under  the  code,  are  to  be  taxed  ac- 
cordiui^  to  iU  provisions.  Kanouee  v. 
Martin,  739 

50.  Where  such  an  appeal  is  dismissed 
with  cost«,  for  want  of  prosecution,  the 
respondent  is  entitled  to  recover  twen- 
ty-five dollars,  together  with  his  dis- 
bursements. •^• 

51  Where  an  appeal  is  dismissed  with 
costs  on  motion,  (the  cause  not  having 
been  argued  ou  the  merits,  or  dismissed 
on  being  called  on  the  calendar,)  the 


appellant  is  not  eotillod  to  tbe  fee  of 
fifty  dollars  for  argument  preacribed  by 
the  code,  nor  to  the  term  fee  given  for 
attending  when  the  cause  is  not 
reached,  the  suit  being  diamiaeed  at  the 
first  term.  *^ 

52.  Where  a  stipulation  was  giyen  in  se- 
veral suits  depending  on  the  aame 
principal  point,  to  the  eflfect  that  all 
should  abide  the  event  of  the  one  firat 
tried,  and  the  suits  were  noticed  for 
trial  several  terms  thereafter,  ihoogh 
notes  of  issue  were  filed  in  one  only  ; 
it  was  held,  that  the  plaintiff  on  reco- 
vering might  tax  a  coonael  fee  for  at- 
tending at  those  terms  in  each  uf  the 
causes.    Mintura  v.  Main,  737 

53  The  stipulation  provided  for  the  entry 
of  judgment,  in  case  of  a  recovery,  for 
^•235,  with  interest,  in  one  of  the  can- 
ses.  When  the  judgment  came  to  be 
entered,  Ihe  interest  made  the  amount 
over  $25U.  Held,  that  the  judgment 
was  properly  entered  for  the  entire 
sum,  and  the  costs  were  to  be  taxed  as 
upon  a  recovery  for  over  $'250.        iim 

54.  When  a  party  obtains  a  postponement 
of  the  trial  to  a  subsequent  term  on 
payment  of  costs,  on  the  eaaae  being 
moved  for  trial ;  on  his  omission  to  pey 
the  same,  the  adverse  party  may  insist 
on  having  the  trial  proceed ;  or  he 
waive  that  right,  and  the  court,  on 
motion,  will  compel  the  moving  party 
to  pay  them.     BalktUy  t.  Keteliae, 

735 

55.  If,  however,  the  party  entitled  to  re- 
ceive such  costs,  neglect  to  apply  for 
an  order  for  their  payment  without 
delay  after  the  term  ;  his  costs  of  the 
term  will  abide  the  event  of  the  eoit. 

id. 

56.  In  a  foreclosure  suit,  the  court  will 
|)ermit  the  plaintiff,  on  receiving  his 
debt  and  costs,  to  dismiss  his  suit, 
without  paying  costs  to  junior  ioenm- 
braucero,  who  have  appeared  to  protect 
their  rights.  So  as  to  the  mortgagor, 
personally  liable  for  the  debt,  who  bsa 
conveyed  the  mortgaged  premises  sob- 
ject  to  its  payment.  Gallagher  v. 
£gan,  743 

57.  Where  a  sheriff  serves  with  the  sum- 
mons, a  notice  of  the  objects  of  a  so^ 
for  foreclosure,  the  pliintiff  may  tax 
for  such  service,  as  a  necessary  dis- 
bursement, the  sum  of  thirty  seven  and 
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one  half  ceDts,  in  addition  to  the  sher- 
iff's fee  for  serving  the  sammons.    id. 

58."  The  sheriff  is  entitled  to  only  one  fee, 
of  twelve  one  half  cents,  for  retumiuK 
a  summons  with  his  certificate  of  ser- 
vice, id, 

59.  Where  in  trespass,  separate  defences 
are  made  by  several  defendants,  in 
good  faith,  and  not  for  costs,  each  is 
entitled  lo  a  full  bill  of  costs  on  suc- 
ceeding in  the  suit.  Castellano*  v 
Beauville,  670 

€0.  Where,  after  being  commenced  sepa- 
rately, the  defences  are  united  under 
the  same  attorney,  or  are  in  truth  and 
effect  united,  during  the  residue  of 
the  suit,  there  can  be  but  one  set  of 
costs  for  all.  id. 

61.  Where  in  a  suit  against  three,  for  the 
recovery  of  money,  two  suffer  judg- 
ment by  default,  and  the  third  defends 
the  suit  and  has  a  verdict  in  his  favor, 
he  is  entitled  to  costs  agauist  the 
plaintiff  under  section  305  of  the  code. 
Comstoek  v.  Bayard,  705 

62.  In  a  proceeding  supplementary  to 
execution,  no  costs  are  given  to  the 
defendant,  on  his  procuring  the  same 
to  be  dismissed  without  au  examina- 
tion.   Engle  V.  Bonneau,  679 

63.  A  plaintiff  residing  nut  of  the  city  of 
New  York,  though  within  this  state, 
must  give  security  for  costs,  notwith- 
standing the  cuuit  may  issue  execu- 
tions against  property  to  anv  county 
in  the  state.    Gardner  ▼.  Kelly,    632. 

64.  This  role  applied  to  a  certiorari 
brought  to  reverse  a  justice's  judg- 
ment, id. 

65.  The  code  of  procedure  does  not  repeal 
the  revised  statutes  relative  to  secu- 
rity for  costs.  id. 

66.  A  defendant  who  has  been  let  in  to 
defend,  after  a  default  and  judgment, 
the  latter  standing  as  security,  may 
require  security  for  costs  from  a  non- 
resident plaintiff.  id. 

67.  A  bond  as  securily  for  costs,  condi- 
ditioned  that  the  plaintiffs  shall  pay  to 
the  defendants  the  costs  which  be 
might  recover  in  the  suit,  is  a  suffi- 
cient   compliance    with    the  statute 


which  requires  a  bond  conditioned  to 
pay,  on  demand,  all  costs  that  may  be 
awarded  to  the  defendants  in  such 
suit    Smith  v.  Nanal,  653 

68.  On  a  motion  to  set  off  one  judgment 
against  another,  the  effect  of  which 
will  be  to  deprive  the  attorney  of  one 
of  the  partita  of  his  costs,  the  court  will 
dispose  of  the  motion  according  to  its 
views  of  what  is  right,  under  the  cir« 
cumstances.     Oikon  v.  Fryait,      638 

69.  Where  the  judgment  sought  to  be 
extinguished  in  such  a  case,  was  for 
costs  only,  the  court  refused  to  order  a 
set-off.  id 

70.  On  an  order,  (in  equity,)  overruling 
a  demurrer  wiih  costs,  the  prevailing 
party  may  under  the  act  of  IfAl,  tax 
his  costs  and  collect  the  same  by  a  pre* 
cept  in  the  nature  of  an  execution 
against  personal  property.  Poillon  y. 
Houghton,  649 

71.  It  is  not  necessary  to  enrol  snob  an 
order.  The  taxed  costs  must  however 
be  filed,  before  such  an  execution  can 
be  issued.  id» 

See  PftACTicB,  Appearance,  SO 


15.  Default, 

72.  A  court  of  equity  will  not  open  a  de- 
fault, or  relieve  a  party  from  the  con- 
sequences of  his  own  neglect,  in  order 
to  enable  him  to  set  up  an  unconsci- 
entious or  a  dishonest  defence.  King 
V.  Merchanttf  Exchange  Co ,         693 

73.  So  held,  where  after  a  decree  by  de- 
fault for  the  foreclosure  of  a  mortgage 
executed  to  secure  bonds  of  a  corpora- 
tion, the  consideration  of  which  was 
money  advanced  to  and  used  by  the 
corporation  for  the  purpose  of  its  crea- 
tion ;  the  corporation  sought  to  be  let 
in  to  defend,  on  the  ground  that  it  had 
no  |iower  to  execute  such  bonds  and 
mortgage.  id, 

74.  After  judgment,  a  defendant  will  not 
be  permitted  to  open  the  cause  so  as  to 
set  up  that  the  suit  has  not  been 
brobght  in  the  name  of  the  real  party 
in  interest,  provided  the  plaintiff  have 
the  right  to  receive  the  money  reco- 
vered, and  can  give  a  valid  discharge* 
Qrinnell  v.  Schmidt,  706 
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16.  Demurrer. 

75.  Od  OTorrnlinff  a  demurrer  to  a  com- 
plaint 9M  frivoloae,  leave  to  answer  will 
not  be  given,  without  an  affidavit  of 
merits.    Appleby  v.  Elkin$i  673 

76.  The  plaintiff  can  demur  to  an  an- 
swer, only  for  defects  in  respect  of 
the  new  matter  set  up  therein  by  way 
of  avoidance.     Smith  v.  Oreenin,  lOU 

77.  Irrelevant  or  redundant  matter  in  an 
answer,  may  be  stricken  out  on  mo- 
tion, and  in  like  manner  uncertain  or 
indefinite  matter  may  be  made  more 
definite.  id. 

78.  Immaterial  matter  cannot  be  demur- 
red to.  id. 

79.  The  defendant's  omission  to  answer 
an  allegation  of  the  complaint,  is  no 
ground  of  demurrer.  id. 

See  Practice,  Complaint,  39. 


17.  Diseoniinuance. 
See  Pkactice,  Cosie^  56. 

18.  Discovery. 

60.  The  provision  of  the  amended  code 
of  procedure,  for  the  inspection  and 
taking  copies  of  books,  papers,  &c , 
does  not  repeal  the  provision  of  the  re- 
vised statutes  relative  to  the  production 
of  books  and  papers.  Stanton  v.  Dela- 
ware Mutual  Jne,  Co.,  662 

81.  To  obtain  an  order  for  a  discovery 
under  the  latter,  to  aid  in  preparing  an 
answer,  the  petition  most  show  the  na- 
ture of  the  document  and  its  necessity 
for  that  purpose.  id, 

83.  Where  a  discovery  is  sought  of  a  pa- 
per, stated  on  oath  to  have  been  deliv- 
ered to  the  adverse  party  ;  to  excuse 
himself  from  discovering  it,  he  must 
swear,  positively,  that  it  is  not  in  his 
possession  or  under  hitf  control ;  or  must 
state  facts,  which  with  his  denial  on 
his  knowledge,  information  and  belief, 
are  equivalent  to  a  positive  negation  on 
oath.    Southart  v.  Dwight,  672 


19.  Evidence  and  WUn99§e$. 

83.  A  party  residing  out  of  the  state  may 
be  examined  as  a  witness,  on  a  com- 
mission, at  the  instance  of  the  adverse 
party.    Broekway  v.  Stanton,        640 

84.  A  party  may  be  examined  as  a  wit- 
ness at  the  instance  of  the  adverse  par- 
ty,  in  all  cases,  after  issue  and  before 
the  trial,  upon  an  order  of  a  judge  ; 
without  the  exiHtence  of  any  cirenm* 
stance  which  would  authorize  a  com- 
mission or  an  examination  condition- 
ally under  the  revised  statutes.  Par* 
tin  V.  Elliott,  667 

85.  Such  examination  may  be  had,  on 
five  days  notice  requiring  it,  without 
any  order  of  a  judge  ;  the  party  l»eing 
subpcenaed  and  paid  his  fees  as  a  wit- 
ness.    Taggard  v.  Gardner^  667 

86.  A  stockholder  in  an  incorporated  com- 
pany, is  not  a  party  to  the  action,  nor 
a  person  for  whose  immediate  benefit 
it  is  prosecuted,  within  the  meaning  of 
section  399  of  the  code,  and  is  there- 
fore a  competent  witness  in  favor  of 
the  corporation.  Waehingion  Bank  t. 
Palmer,  686 

87.  A  stockholder  of  a  stock  corporation, 
is  a  competent  witness  for  the  corpora- 
tion under  the  recent  statutes.  N.  F. 
and  Erie  JR.  R.  Co.  t.  Cook,  732 

88.  A  co-defendant,  who  is  primarily  lia- 
ble for  I  he  debt  claimed,  is,  under  the 
code,  a  competent  witness  for  the  plain- 
tiff.   Bank  of  Charleeton  v.  Emerie, 

718 

See  Practice,  Commieeion,  36  to  38. 


20.  Execution. 

89.  The  plaintiff  in  a  judgment,  who  has 
filed  a  creditor's  bill,  and  obtained  a 
receiver  of  the  defendant's  property, 
will  not  be  permitted  to  levy  an  alias 
execution  on  personal  property  covered 
by  such  receivership.  Gouverneur  ▼• 
Warner,  624. 

90.  A  levy  made  thereon,  will  be  set  aside 
on  the  defendant's  application,  unlea 
the  plaintiff  will  waive  his  receivenbip 
and  dismiss  his  creditor's  suit.  id. 

91.  An  execution  may  be  retoraed  In  lees 
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than  sixty  days,  and  whenever  return- 
ed nnsatiefied,  the  creditor  may  pro- 
coed  Qoder  leotion  393  of  the  code, 
without  re^rd  to  the  period  it  was  in 
the  BherifTe  hands.  EngU  ▼.  Bonneau, 

C79. 

93.  If  the  debtor  show  any  fraud  or  col- 
lusion in  omitting  to  levy  on  property, 
the  court  will  take  care  the  fraud  is  not 
efiectuated.  id. 

93.  The  execation  must  be  actually  re- 
turned by  the  sheriff,  before  the  sup- 
plementary proceeding  can  be  com- 
menced, id. 

See  Practioi,  Coats,  70,  71. 

31.  Filing  Pleadings, 

94.  The  court  will  permit  a  plaintiff  to 
file  a  reply,  after  the  time  limited  in 
an  order  to  file  it  or  that  the  same  be 
deemed  abandoned,  where  the  omission 
is  explained.    Short  v.  May,  639 

95.  So,  where  a  copy  was  inadvertently 
filed  instead  of  the  original.  id. 


S3.  Injuitttion, 

96.  Where  a  defendant  moves  to  dissolve 
an  injunction  on  his  answer  only,  with- 
out relying  upon  affidavits  in  addition 
thereto ;  the  plaintiff  cannot  read  in  op- 
position to  the  motion,  his  reply  verifi- 
ed, or  any  affidavits  other  than  those 
upon  which  the  injanction  was  granted. 
Harttoell  v.  Kingsley,  674 

97.  On  a  motion  to  show  caufce  why  an 
injunction  sboald  not  issue,  the  defen- 
dant may  read  in  opposition  to  the  mo* 
tion,  the  affidavits  of  third  persons,  al- 
though he  has  put  in  his  answer  deny- 
ing the  whole  merits  of  the  complaint. 
The  answer  in  such  case  is  only  used 
as  an  affidavit.  Florence  v.  Bates,  675 

98.  The  rule  adopted  in  Maryland,  and 
some  other  states,  that  on  a  motion  to 
dissolve  an  injanction,  if  the  equity  of 
the  caw  made  by  the  bill  is  not  denied, 
but  new  matter  is  set  up  in  avoidance 
which  is  a  complete  defence  to  the  ac- 
tion, the  court  cannot  regard  such  new 
matter,  but  must  continue  the  injunc- 
tion to  the  hearing,  has  not  been 
adopted  in  this  state.     Semble,        id. 


99.  It  ii  also  contrary  to  the  practice  in 
England,  where  a  defendant  Is  entitled 
to  a  dissolution  of  the  injunction  as  a 
matter  of  course,  upon  the  allowance 
of  a  plea  to  the  whole  bilL    Semble*  id, 

100.  The  code  of  procedure  has  not  re- 
pealed or  altered  the  provbions  of  the 
revised  statutes,  prescribing  the  secur- 
ity and  the  terms  on  which  injunctions 
may  issue  to  stay  proceedings  at  law. 
Cook  V.  Diekerson,  691 

101.  An  injunction  to  stay  an  execution, 
at  the  suit  of  the  defendant,  granted 
without  a  deposit  and  bond,  or  an  or- 
der of  the  court  dispensing  with  the 
deposit,  and  allowing  a  bond  in  lieu  of 
it  and  a  bund  executed  accordingly,  is 
irregular,  and  will  be  set  aside.         id, 

103.  The  fraud  in  the  recovery  of  the 
judgment,  which  will  enable  the  court 
to  dispense  with  a  deposit  and  bond, 
is  such  a  fraud  as  a  false  statement, 
a  substitution  of  oue  paper  for  another, 
or  the  like.  A  failure  to  perform  a 
promise  or  condition  on  which  the 
judgment  was  given,  is  not  such  a 
fraud.  id, 

103.  An  appeal  from  an  order  granting 
an  injunction,  does  not  stay  the  opera- 
tion of  the  injunction  ;  and  if  the  de- 
fendant violate  it  pending  the  appeal, 
an  attachment  will  issue  against  him. 
Stone  V.  Carlan,  73d 

See  Trade  Marks. 

S3.  Issues  of  Law, 

104.  Where  there  are  issues  of  law  and 
fact,  and  the  cause  is  brought  on  for 
trial  of  the  latter,  the  court  will  then 
determine  whether  it  shall  be  tried  be- 
fore the  issue  of  law  is  disposed  of. 
Warner  v.  Wigers,  635 

105.  If  tried  witbont  objection,  it  will  be 
deemed  to  have  been  first  tried  by  the 
order  of  the  court.  id. 


34.  Judgment, 

106.  The  prevailing  party  may  enter 
judgment  on  the  report  of  a  referee, 
without  any  notice  of  the  report  to  the 
adverse  party,  or  any  notice  other  than 
that  of  adjusting  the  costs  by  the  clerk. 
Renouil  v.  Harris,  641 
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107.  The  attorney  haa  nothing  to  do  with 
making  up  the  judgmeot  roll.  That  is 
the  daty  of  the  clerk,  and  an  irregu- 
larity, auch  aa  omitting  a  pleading,  will 
not  vitiate  the  judgment  or  execation. 

id. 

108.  The  judgment  roll  ia  not  irregular 
beoauae  it  omita  the  caae  made  by  the 
referees ;  where  there  ia  no  itay,  the 
roll  will  be  perfected  before  the  caae  ia 
made.  If  neceseary,  the  court  will 
order  it  to  be  annexed  to  the  roll  anb- 
aeqnently.  id. 

109.  A  party  obtaining  a  Tordicl,  ia  not 
bouod  to  wait  four  daya  before  enter- 
ing and  perfecting  hia  judgment  Droz 
V.  Lakey,  681 

1 10.  The  four  days  mentioned  in  the  code, 
after  which  judgment  becomea  final, 
are  intended  to  enable  the  loaing  party 
to  obtain  a  stay  of  proceedingBi  in  re- 
ferenoe  to  a  caae.  id. 

111.  If  he  obtain  an  order  staying  pro- 
ceeding! within  the  four  days,  he  may 
move  to  set  aside  the  verdict  as  againat 
evidence,  notwithstanding  the  entry  of 
the  judgment  id 

See  PnACTiOB,  Cen/eaaton,  43,  44. 

S5.  M(Ut€i*%  Sale. 

113.  A  bid  at  a  master's  sale,  its  accept- 
ance by  the  master,  and  the  payment 
of  a  per  centage  upon  the  purchaae 
money,  work  no  change  in  the  title, 
even  in  equity.  The  purchaae  is  in- 
choate and  defeasible  until  the  accept- 
ance of  the  title,  on  his  part,  and  the 
confirmation  of  the  report  of  aale,  on 
the  part  of  the  court.  Strong  v.  DoU- 
wr,  444 


26.  Ne  Exeat, 

113.  The  writ  of  ns  exeat,  or  equitable 
bail,  is  abolished  by  the  oiode  of  proce- 
dure.   Fuller  V.  Emerie,  626 

114.  Arrest  and  bail,  aa  provisional  re- 
medies in  civil  actions  of  an  equitable 
nature,  can  be  obtained  only  in  the  ca- 
ses,  and  in  the  manner,  preacribed  by 
the  code.  id. 


27.  Nno  Trial 

See  AoaBsiuNT,  39. 

Praotigx,  Judgment,  109  to  U 1- 
Rejwence,  135  to  139. 


28   Partiee. 

115.  Section  one  hundred  and  eleven  of 
the  amended  code,  which  requirea  thai 
every  action  shall  be  proaecuted  in  the 
name  of  the  real  party  in  interest,  is 
an  enactment  of  the  rule  reapecting 
partiea  which  haa  alwaya  prevailed  in 
courta  of  equity ;  and  it  abould  be  ap« 
plied,  aa  far  aa  practicable,  according 
to  the  principlea  adopted  in  thooe 
courta.    OrinneU  v.  Schmidt,        706 

116.  A  factor  or  other  mercantile  agent, 
who  contracta  in  his  own  name,  on 
behalf  of  his  principal,  ia  a  trustee  of 
an  expreee  truet,  within  the  meaning 
of  section  one  hundred  and  thirteen  of 
the  code,  and  ia  the  proper  party  to 
bring  an  action  upon  the  contract 

id. 


29.  Proeeedinge  Supplementary  to 
ExeetUion. 

117.  An  execution  maybe  returned  in 
leas  than  aixty  daya,  and  whenever 
returned  unaatiafied,  the  creditor  may 
proceed  under  aection  392  of  the  code, 
without  regard  to  the  period  it  waa  in 
the  aheriff 'a  handa.  Engle  v.  Bon- 
neau,  679 

118.  If  the  debtor  ahow  any  fraud  or 
collusion  in  omitting  to  levy  on  prop- 
erty, the  court  will  take  care  the 
fraud  is  not  effectuated.  id. 

119.  The  execution  must  be  actually  re- 
turned by  the  aheriff,  before  the  aop- 
plementary  proceeding  can  be  com- 
menced, id. 

130.  No  ooata  to  a  defendant  on  thia 
proceeding,  on  hia  procuring  it  to  be 
diemissed,    without  an   examinatkNi. 

id. 

See  PwLkOTicE,  Attachment,  33  to  37. 


30.  Reference  and  eetting  aeide  ReforL 
131.  In  the  city  of  New  York,  where 
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e«eh  party  names  a  referea  under 
the  eode,  and  thoee  two  refereea  name 
a  third  ;  the  latter  beoomea  a  referee 
and  may  act  without  any  role  or  order 
of  the  oourt    Renouil  t.  Harritt  641 

192.  A  defective  appointment  of  referooBi 
w  waived  by  proceeding  to  trial  before 
them  without  objection.  id. 

123.  An  order  referring  *<the  cause," 
refers  the  whole  cause,  including  the 
issues  of  law  and  fact  id. 

124.  If  the  report  omit  any  one  issue, 
an  amendment  will  be  allowed.        id. 

125.  The  party  deeming  himself  ag- 
grieved by  the  report  of  referees,  may 
appeal  at  once  to  the  general  term, 
from  the  judgment  entered  on  the  re- 
port, on  the  matters  of  law  involved 
LeggettY.  MotttiaO,  Haight  v.  Prince, 

723 

126.  Or,  he  may  apply  to  a  judge  for  an 
order  stapng  proceedings  oo  the  re« 
port,  with  a  view  to  move  for  a  rehear* 
ing.  The  judge  will  grant  a  stay  with 
or  without  terms,  or  wUl  refuse  it,  as  he 
may  deem  just  id. 

127.  Where  a  report  of  referees  is  com- 
plained of  as  against  evidence,  the 
party  has  no  redress  except  by  a  mo- 
tion for  a  rehearing.  id. 

126.  If  a  stay  of  proceedings  be  obtained, 
the  party  must  proceed  to  settle  his 
case,  and  bring  it  to  a  hearing  at  the 
special  term.  id. 

129.  The  court  at  the  special  term,  may 
in  its  discretion,  consider  and  deter- 
mine the  errors  of  law  a^eged,  as  well 
as  the  weight  of  evidence ;  but  where 
matters  of  law  alone  are  involved,  the 
party  complaining  of  the  report  will, 
in  general,  be  required  to  appeal  at 
once  to  the  general  term.  id. 

130.  From  the  order  of  the  judge  at  the 
special  term,  granting  or  denying  the 
motion  for  a  rehearing  on  the  referees* 
report,  an  appeal  may  be  brought  to 
the  general  term,  which  will  be  heard 
with  other  calendar  causes.  id. 


31.  Service  of  Complaint. 
131.  lliii  court  will  not  sanction  any  at- 


tempt by  frand  or  migftpresantation, 
to  bring  a  party  within  its  jurisdiction. 
Carpenter  v.  Spooner,  717 

132.  When  a  party,  having  been  induce 
by  a  false  statement,  to  come  within 
the  jurisdiction  of  the  court  for  the  pur- 
pose, was  served  with  a  summons 
and  complaint  in  an  action  in  this 
court,  the  service  was,  on  motion,  set 
aside.  id, 

32.  Staying  Proeeedingo, 

133.  An  ex  parte  order  of  a  justice  at 
chambera  staying  proceedings  for  more 
than  twenty  days,  is  null,  and  may  be 
disregarded.    Hi{f  y.  Bennett,      703 

134.  Where  three  suiti  were  brought 
against  a  defendant,  in  the  first  of 
which,  prosecuted  in  the  name  (with 
others)  of  the  plaintifi  in  the  second, 
and  for  the  benefit  of  the  plaintiff  in 
the  third  suit,  the  point  involved  was 
one  which  would  determine  the  right 
of  the  two  plainitfis  on  which  they 
founded  their  claim  in  the  second  and 
third  suits,  (though  it  would  not  de- 
termine their  damages ;)  the  court  or- 
dered the  two  last  soiu  to  be  stayed 
until  the  decision  of  the  first,  on  the 
defendant  therein,  stipulating  in  case 
he  failed  in  the  first,  to  contest  In 
the  two  last  only  the  question  of  da- 
mages.   McFarlan  v.  Clark,         699 

135.  A  notice  of  the  entry  of  the  judg- 
ment, given  to  foreclose  an  appeal,  is 
a  proceeding  in  the  cause,  within  the 
meaning  of  an  order  staying  proceed- 
ings on  the  judgment ;  and  will  be  set 
aside  as  irregular.     Bagley  y.  Smith, 

651 

See  PaACTicK,  Judgment,  109  to  111. 
Reference,  126  to  128. 


33.  Striking  out  frioolouo  or  redundant 
matter. 

136.  A  motion  to  strike  irrelevant  or  re- 
dundant matter  out  of  a  pleadhig,  will 
not  be  grented,  where  the  party  before 
moving,  answers  or  replies  to  such 
pleading.    Corlieo  v.  DelapUdne,  680 

137  If  there  be  any  reasonable  doubt 
whether  the  matter  complained  of  bo 
pertinent,  the  conrt  will  not  strike  it 
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oat,  bot  will  pat  the  party  to  hk  de- 
manor.    Anon,  682 

138.  Irrelevant  or  redundant  matter  in 
an  answer,  may  be  stricken  oat  on 
motion,  and  in  like  manner  uncertain 
or  indefinite  matter  may  be  made  more 
definite.    Smith  v.  Chreenin,  702 

139.  Immaterial  matter  cannot  be  de- 
murred  to.  id. 


34.  Trial 

140.  The  findin^r  of  a  jadg;e  on  an  ieeoe  of 
fact  tried  by  himi  under  the  Judiciary 
Act  of  1847,  a  jury  bein^  waived,  is 
entitled,  on  a  motion  for  a  new  trial, 
to  the  same  consideration  as  the  ver- 
dict of  a  jury.    Oakley  v.  AtpintqteZZ, 

7 

141.  Trial  of  an  equity  suit  before  a  ju- 
ry under  the  code,  where  the  defend- 
ants rig^hts  were  distinct,  &o.  Wood 
▼.  Harriaonf  655 

See  Peactici,  CowtOt  54,  55. 

Iuut9  of  Law,  104, 105. 


35.  Warrant  against  Fraudulent 
Vebtore. 

42.  Under  the  act  to  abolish  imprison- 
ment for  debt,  a  warrant  for  the  arrest 
of  the  defendant,  issued  before  the 
service  of  the  summons  by  which  the 
suit  is  commenced,  is  void.  Lee  v. 
AverUl,  621 

143.  On  discharging  a  party  arrested 
under  such  a  warrant,  the  judge  can- 
not impose  as  terms,  that  he  shall  not 
bring  an  action.  id. 

See  JoKisDiCTioN,  3,  4. 


PRINCIPAL  AND  AGENT. 

1.  Where  an  agent,  entrusted  with  a 
negotiable  note  for  the  purpose  of  pro- 
curing it  to  be  discounted,  pledged  it 
with  a  stranger  for  money  loaned  to 
him  for  his  own  use,  at  usurious  inte- 
rest ;  Held,  that  the  transaction  bein^ 
illegal,  for  usury,  the  lender  could  not 
retain  the  note  against  the  true  owner 
on  the  ground  that  he  bad  received  the 


2 


same  in  good  faith,  in  the  oanal  eoofw 
of  trade.    Keuigeu  ▼.  Park;  €0 

.  Held   also,  that  the   disposal  of  the 
note  by  the  agent,  was  tortious,      id, 

3.  The  agent  in  such  a  case,  is  a  compe- 
tent witness  for  his  principal  in  an  ac- 
tion brought  against  the  stranger  for 
the  recovery  of  the  note.  id* 

4.  The  record  of  the  principal's  recovery, 
will  not  be  evidence  for  the  agent  in 
a  subsequent  suit ;  nor  will  he  be  liable 
to  the  principal  for  the  costs,  if  the 
suit  be  unsuccessful.  His  interest  is 
balanced,  and  the  usury  in  the  loan 
to  him,  does  not  alter  the  case.        id, 

5.  Where  a  party  who  received  a  note, 
on  a  tortious  misappropriation  by  an 
agent,  but  without  notice  of  the  ow- 
ner's rights,  sold  it,  and  received  the 
proceeds ;  and  the  owner  subsequently 
demanded  the  note  of  him  without 
effect ;  it  was  held  to  be  sufficient 
evidence  of  a  conversion.  id, 

6.  An  agent  on  receiving  sundry  notes 
to  procure  them  to  be  discounted,  fur- 
nished his  post  dated  checks  to  hie 
principal,  intending  to  meet  them  with 
the  proceeds  of  the  notes  when  die- 
counted.  Before  the  date  of  the  checks 
arrived,  he  pledged  the  notes  for  his 
own  use ;  and  the  checks  were  not 
paid.  He  subsequently  paid  the  prin- 
cipal, a  small  sum,  on  account.  In 
an  action  by  the  principal  against 
the  pledgee,  for  one  of  the  notes ;  held, 
that  the  agent,  on  tortiously  disposing 
of  the  notes,  extinguished  any  lien  he 
may  have  had  for  his  checks,  and  that 
no  lien  therefore  passed  to  the  pledgee  ; 
and  that  the  pledgee  had  no  lien  upon 
the  note  f<ft  the  payment  made  by  the 
agent  uL 

7.  A  general  clerk  of  a  merchant,  who 
transacts  the  out- door  business  of  the 
latter,  negotiates  purchases  and  char- 
ter parties  in  the  name  of  and  ratified 
by  his  principal,  and  prepares  and 
presents  bills  of  lading  for  signature 
on  shipping  property  of  the  principal ; 
has  no  authority  as  such  clerk,  or  aa 
commercial  agent,  to  pledge  such  bills 
of  lading,  or  to  receive  advances  on 
the  faith  thereof.  Zaehrisoon  y.  Ak' 
man,  68 

8.  Such  a  chief  clerk  is  in  no  sense  a  fac- 
tor, nor  is  he  entrusted  with  the  poo- 
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m  of  bilk  of  lading,  within  the 
factor's  act  of  1830.  That  statate 
was  aoteDdod  to  protect  advauees  and 
dealing  made  on  the  faith  of  the  own- 
ership of  the  property,  and  not  on  the 
faith  of  the  possession  of  the  paper 
title,  or  the  evidences  of  title.         id. 

9.  Under  the  section  of  the  revised  sta- 
tntes  forbidding  any  person  to  charg^e 
more  ^han  half  of  one  per  cent,  for 
hrokerage,  soliciting  or  procnring  the 
loan  or  forbearance  of  money,  the  bro- 
ker or  other  person  negotiating  a  loan, 
IS  entitled  to  only  one  half  of  one  per 
cent.,  whether  the  loan  be  for  a  year, 
or  for  a  term  of  years.  Corp  v.  Brown, 

293 

« 

10.  Where  a  draft,  after  having  been  pro- 
tested  for  non-payment,  is  paid  to  the 
agent  of  the  holder,  by  a  third  person, 
for  the  honor  of  the  drawer,  without 
his  having  seen  the  draft,  but  upon  the 
representation  of  such  agent  that  he 
has  a  genuine  draft,  and  the  draft  af« 
terwards  turns  ont  tobe  a  forgery  ;  the 
person  paying  it  supra  protest,  may, 
after  having  given  immediate  notice 
of  the  forgery,  recover  back  the 
amount  paid  by  him,  in  an  action 
against  the  agent,  brought  before  such 
agent  has  paid  over  the  money  to  his 
principal,  and  before  his  situation  in 
respect  to  his  principal  has  been  in  any 
manner  changed.  Goddard  ▼.  Mer- 
chants' Bank,  247 

11.  What  will  be  considered  due  dili- 
gence, on  the  part  of  a  person  paying 
a  forged  draft,  supra  protest,  in  giving 
notice  of  the  forgery.  id. 

13.  An  agent's  merely  passing  money  in 
account,  giving  credit,  or  making  a 
rest,  is  not  equivalent  to  paying  the 
money  over  to  his  principal.  id. 

13.  Where  an  agent  collects  a  negotia- 
ble dnfi  as  indorsee,  without  disclos- 
ing bis  agency  to  the  drawer,  he  will 
be  liable  to  refund  the  money  to  the 
drawer,  on  its  appearing  that  it  was 
paid  on  a  fictitious  indorsement,  al- 
though the  agent  has,  in  the  mean- 
time, remitted  the  proceeds  to  his  prin- 
cipal.   Merchants  Bank  v.  Mclntyre, 

431 

See  Salb,  14. 


PRINCIPAL  AND  SURETY. 

1.  As  between  the  drawer  and  acceptor 
of  bills  of  exchange,  the  presumption 
of  law  that  the  acceptor  is  primarily 
liable  for  their  payment,  is  not  over- 
thrown by  evidence  that  they  were  ac- 
cepted in  respect  of  consignments  of 
property ;  it  not  being  shown  that  the 
proceeds  were  insufficient  ultimately 
to  meet  the  bills.    Afo^ram  v.  MilU, 

189 

3.  Such  bills  are  not  in  any  sense  ac- 
commodation paper ;  and  the  drawer 
stands  in  the  place  of  a  surety  for  the 
acceptor.  id, 

3.  Where  the  holders  of  such  bills,  over 
due,  agreed  with  the  acceptors,  that 
if  they  would  transfer  to  a  trustee 
all  the  consigned  property,  the  holders 
would  not  hold  the  acceptors  liable 
upon  such  bills  beyond  a  specified  sum, 
less  than  the  entire  amount,  and  the 
acceptors  transferred  the  property  ac- 
cordingly ;  it  was  held,  that  the  draw- 
er was  thereby  discharged.  id. 

4.  In  general,  the  holder's  giving  time 
to  the  acceptor  or  discharging  him, 
will  be  adischarge  to  the  drawer,    id. 


PRODUCTION  OF  BOOKS,  &o. 
See  pRAOTicx,  Discovery. 

PROMISSORY  NOTES. 
See  Bills  or  Ezchangb,  &c. 

PROPERTY. 

See  Ofticer,  6  to  9. 
Salb,  31  to  33. 


RECORDING  ACTS. 

I.  The  provision  of  the  act  that  unrecord- 
ed deeds  shall  be  void  against  bona 
fide  purchasers,  &c.,  is  intended  for 
the  protection  of  purchasers  against 
previous  grants  of  those  under  whom 
they  derive  title.    It  has  no  applioa* 
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tion  to  a  parchafer  who  derivM  hii  ti- 
tle from  one  chiming  in  hoetility  to  all 
of  the  parties  in  the  unrecorded  deed. 
Embury  t.  Conner,  96 

S.  The  plaintiff  was  the  grantee  of  pre- 
miMs  occupied  by  the  defendants,  at 
the  time  of  bis  purchase,  under  a  lease 
from  the  grantor.  The  deed  to  the 
plaintiff  was  subject  to  a  mortgage 
upon  the  premises,  and  was  unrecoH- 
ed-  The  defendants  had  attorned  to 
the  plaintiff,  and  paid  rent  to  hioL 
Subseqaentlvt  the  mortgage  was  fore- 
closed, but  the  plaintiff  was  not  made 
a  parly  to  the  suit.  The  premises 
were  sold  by  a  master,  on  the  7th  of 
April,  and  bid  off  by  M.,  under  whom 
the  defendants  claimed ;  but  M.  did 
not  pay  the  purchase  money,  until  the 
5ih  of  May,  when  he  took  a  deed  from 
the  master,  and  had  it  recorded.  In 
an  action  by  the  plaintiff  to  recover 
the  rent  due  on  the  1st  of  May  next 
after  the  sale  ;  Held,  that  his  claim  to 
the  rent  was  unaffected  by  the  fore- 
closure proceedings,  and  that  his  title 
remained  valid  until  it  was  divested  by 
the  recordmg  of  the  master's  deed. 
Strong  V.  Doilner,  444 

3.  Held  aUo,  that  the  recording  of  the 
master's  deed  had  no  relation  back  to 
the  time  of  the  sale,  so  as  to  divest 
rights  of  action  previously  accrued  to 
the  plaintiff  by  virtue  of  his  unrecor- 
ded deed.  id, 

4.  Although  the  recording  act  makes 
an  unrecorded  conveyance  void  as 
against  a  subsequent  purchaser  in  good 
faith,  for  value,  whose  deed  is  recor- 
ded first,  it  does  not  avoid  the  former 
as  of  a  time  prior  to  the  execution  of 
the  latter.  It  does  not  transfer  to  such 
subsequent  purchaser  rights  in  respect 
of  the  property*  against  third  persons, 
which  were  vested  in  the  owner  hold- 
ing under  the  unrecorded  deed,  prior 
to  the  execution  of  the  subsequent  con- 
veyance, id. 


RECOUPMENT. 

See  Landlord  and  Tenant,  1,  3. 
Sale,  34,  27. 


REFERENCE. 
See  PracticKi  Reference,  ^. 


RE.HEARIN6. 
See  PaACTiGS,  Refertnee,  4-c, 


RELEASE. 
See  CoMPmoMisE. 


RENT. 
See  Landlord  and  Tenant. 


REPLEVIN. 

1.  Replevin  in  the  detinei,  may  be 
brought  when  the  taking  was  tortious ; 
and  that  form  of  action  docs  not  ad- 
mit the  original  possession  of  the 
defendant  to  have  been  lawful.  Zaek- 
rieeon  v.  Akman,  68 

3.  Where  one  claiming  the  right  to  bales 
of  cotton  on  board  a  ship*  for  which 
bills  of  lading  have  beon  aipied,  de- 
mands the  bills  of  lading,  it  is  a  nffi- 
cient  demand  of  the  cotton  which  tbey 
represent  id. 


S 


SALARY. 
See  OmcBE,  3  to  IL 


SALE. 

1.  On  a  sale  of  cotton  by  a  written 
eontract,  deliverable  in  thirty  days^ 
the  buyers  were  to  pay  storage,  in- 
surance, and  interest  after  ten  day% 
and  were  to  deposit  with  the  seUess 
five  dollars  per  bale.  Before  the  thirty 
days  expired,  and  before  any  delivery, 
or  further  act  to  pass  the  title  to  the 
buyers,  the  cotton  was  destroyed  by 
fire.  When  it  was  bumt,  and  at  the 
end  of  the  thirty  days,  the  valoe  of 
cotton  in  the  market,  was  mnch  be- 
low the  contract  price.  In  a  suit  by 
the  buyers  to  recover  back  the  d^* 
posit ;  held,  that  the  true  constmctien 
and  meaning  of  the  contract,  was  that 
the  deposit  was  to  secure  the  seller 
against  loss  by  means  of  a  fall  in  the 
price  of  the  cottoui  as  well  as  to  ees- 
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■titote  a  part  payment  on  the  contract, 
and  that  althoagh  the  title  did  not 
paas,  the  pnrchaaer  was  entitled  to 
retain  the  depoeit,  tu  make  op  the  de- 
ficiency in  the  contract  price,  left  after 
the  application  of  the  insurance  mo- 
ney, which  covered  the  value  of  the 
cotton  at  the  time  of  its  destruction. 
Joyce  V.  Adavu^  2 

2  On  a  sale  of  groods  by  sample,  there 
IS  an  implied  warranty  that  the  bulk 
of  the  goods  is  equal  to  the  sample  in 
quality  and  soundness.  Beirne  v. 
Dord,  89 

3.  This  is  an  exception  to  the  principle 
of  caveat  emptor ^  which  is  the  govern- 
ing rule  as  to  sales  in  general.         id. 

4.  In  order  to  warrant  a  jury  in  finding 
that  a  sale  was  a  sale  by  sample,  it 
must  appear  that  the  parties  con- 
tracted solely  in  reference  to  the 
sample  or  article  exhibited,  and  that 
both  seller  and  buyer  mutually  under- 
stood they  were  dealing  with  the  sam- 
ple, and  with  an  understanding  that 
the  bulk  was  like  it  id. 

5.  An  opportunity  for  a  personal  exami- 
nation of  the  bulk,  is  a  strong  circum- 
stannce  against  considering  the  sale 
to  have  been  made  by  sample.        id, 

6.  A  general  and  uniform  usage  in  a 
particular  trade,  in  goods  so  packed  or 
situated  that  examination  of  the  bulk 
is  inconvenient  and  difficult  or  calcu- 
lated to  expose  the  goods  to  injury,  to 
the  effect  that  the  goods  in  that  trade 
are  sold  by  the  production  and  exami- 
nation of  samples;  is  competent  in 
connection  with  other  evidence,  to 
prove  in  respect  of  a  sale  of  such 
goods,  that  a  personal  examination  of 
the  bulk  was  not  contemplated  by 
either  party,  and  that  both  intended 
to  contract  upon  the  sample  only.   id. 

7.  Such  usage  is  not  admissible  to  prove 
the  contract  of  itself,  or  as  of  itself 
forming  a  part  of  the  contract.         id 


8.  And  it  is  not  made  out  by  proof  of  a 
custom  to  exhibit  a  specimen,  but  it 
must  go  to  the  extent  of  a  mutual 
understanding  that  the  bulk  should  be 
like  the  specimen  in  all  respects,      id. 

9.  Proof  that  a  like  usage  prevails  in 
respect  of  all  goods  sold  in  bales,  boxes 


and  original  packages,  is  not  admissible 
to  repel  or  destroy  the  force  of  a  usage 
proved  in  respect  of  the  particular 
article  in  question  at  the  trial.         id. 

10.  Evidence  of  allowances  made  in 
conformity  to  the  usage  set  up,  on  sales 
made  by  exhibiting  samples,  is  proper 
to  establish  such  usage.  id, 

11.  A  usage  of  trade,  to  the  effect  that  on 
a  contract  to  deliver  flour  of  a  particu- 
lar mark  or  brand,  a  delivery  of  flour 
of  equal  or  better  quality,  of  a  different 
mark  or  brand,  will  satisfy  the  con- 
tract ;  was,  held  to  be  inadmissible. 
BeaU  V.  Terryt  127 

2.  On  the  default  of  the  vendor  in  a  con- 
tract to  sell  and  deliver  goods  at  a  spe- 
cified  time,  for  a  price  then  payable, 
the  measure  of  damages  in  an  action 
by  the  vendee,  is  the  difference  be- 
tween the  contract  price,  and  the  mar- 
ket value  at  that  time,  with  interest  on 
such  difference.  id 

Id.  The  same  rule  applies  against  a  gua- 
rantor of  the  vendor's  fulfilment  of  the 
contract  {^^ 

14.  Where  the  bought  and  sold  notes 
delivered  by  a  broker  to  the  respective 
parties,  on  a  sale  of  produce,  differ  in 
a  material  point,  no  contract  is  ef- 
fected between  the  parties.  Suydam 
V.  Clark,  133 

15.  So  held,  where  on  a  sale  of  one 
thousand  barrels  of  flour,  the  bought 
note  expressed  that  seven  hundred  and 
fifty  barrels  were  to  be  delivered  when 
it  arrived,  not  later  than  three  days ; 
and  the  sold  note  expressed  that  the 
whole  was  to  be  so  delivered.  id, 

16.  Where  flour  was  deliverable  upon  a 
day  certain,  the  delivery  of  an  order 
on  a  barge,  in  the  hold  of  which  the 
flour  is  deposited,  is  not  a  compliance 
with  the  contract;  there  being  no 
actual  delivery  or  tender  of  delivery 
of  the  flour  itself,  on  the  day  specified. 

id. 


17,  Evidence  of  a  custom  or  usage  of 
trade,  that  the  delivery  of  an  order  for 
flour  by  the  seller  to  the  buyer,  the 
receipt  thereof  by  him,  and 'his  pre- 
sentation to  the  drawee  of  it,  the  seller 
not  being  notified  of  the  non-accept- 
ance of  the  order,  is  a  delivery  of  the 
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floor  sold ;  held,  to  be  inadmiasible. 

id 

18.  Od  a  sale  on  a  credit,  to  be  secured 
by  notes  as  collateral,  not  yet  dae,  the 
receipt  of  the  collaterals  five  days  af- 
ter the  delivery  of  the  goods,  makes 
the  seller  a  bona  fide  holder  of  the 
notes  for  a  valuable  consideration,  so 
as  to  protect  him  against  any  defence 
which  the  maker  of  the  noten  had 
against  the  buyer  of  the  goods.  Fen- 
by  V.  Priichard,  151 

19.  This  was  htld^  although  at  the  time 
of  the  sale,  the  notes  in  question 
were  not  specified  or  described,  and 
were  not  in  fact  then  in  the  possession 
of  the  buyer.  id, 

SO.  Where  a  sale  of  goods  is  made  on  an 
agreement  that  the  price  shall  be  ap- 
plied to  the  payment  of  a  precedent 
debt,  such  price  must  be  actually  ap- 
plied by  a  receipt  or  otherwise,  to 
bring  it  within  the  exception  in  The 
statute  of  frauds,  founded  on  payment 
of  all  or  part  of  the  price.  Clark  v. 
Tucker^  157 

21.  In  order  to  constitute  an  acceptance 
and  receipt  of  the  goods,  to  take  a  sale 
out  of  the  statute,  there  must  be  an 
act  of  delivery  on  the  part  of  the  sel- 
ler, as  well  aa  an  act  of  acceptance  by 
the  buyer.  ia. 

22.  Where  goods  in  the  possession  of  a 
factor,  were  sold  by  a  parol  agreement, 
and  a  constructive  delivery  was  set 
up,  first  by  a  letter  at  the  time  from 
the  buyer's  agent  to  the  factor ;  and 
second,  by  a  letter  a  fortnight  after- 
wards, by  the  seller  to  the  factor ;  it 
was  held,  that  the  sale  was  void,  be- 
cause the  seller  did  not  participate  in 
the  act  of  delivery  sought  to  be  infer- 
red from  the  first  letter,  and  because 
the  buyer  did  not  accept  and  receive 
in  connection  with  the  second.  Held 
also,  that  the  second  letter  was  too 
late  ;  and  that  an  act  of  delivery  by 
notice  to  the  factor,  must  be  concur- 
rent, or  substantially  at  the  same  time 
that  the  contract  is  made.  id, 

23.  A  contract  to  sell  and  deliver  cider 
at  a  future  time,  which  the  seller  is  to 
procure  from  farmers  and  refine  to  fit 
it  for  market,  is  a  contract  for  the  sale 
of  goods ;  and  if  by  parol,  is  within  the 
statute  of  frauds.    Seymour  y.  Davis, 

239 


24.  Where  a  parol  contract  was  made  for 
the  delivery  of  five  hundred  barrels  of 
cider,  in  parcels  at  future  periods,  each 
to  be  paid  for  in  a  note  on  delivery« 
and  several  parcels  were  di^livered 
from  time  to  time,  and  all  paid  for  ex- 
cept the  last ;  in  an  action  for  the 
last,  it  was  held, 

1.  That  the  delivery  and  acceptance  of 
each  parcel,  made  a  several  and  dis- 
tinct contract  of  sale  of  such  parcel  \ 
npon  each  of  which  successively,  each 
party  had  all  the  actions  and  remedies 
incident  to  a  sale.  Each  shipment 
roust  be  regarded  as  a  sale  by  itself  of 
the  quantity  accepted,  independent  of 
the  original  void  agreement 

2.  That  the  shipments  and  deliveries  so 
made,  though  in  consequence  of  the 
▼old  agreement,  cannot  be  regarded 
as  one  transaction,  so  as  to  entitle  the 
buyer  to  recoup  against  the  price  of 
the  parcel  last  received,  his  damages 
by  reason  of  defects  in  the  previous 
parcels. 

3.  The  part  performance  of  a  void  con- 
tract for  the  sale  of  goods,  does  not 
take  it  out  of  the  statute  of  frauds, 
even  in  rei^pect  of  the  portion  perform- 
ed. Acts  of  delivery  and  acceptance 
under  such  a  contract,  establish  a  new 
contract  of  sale,  in  which  more  or  less 
of  ihe  terms  of  the  void  agreement 
may  be  expressly  or  impliedly  embo- 
died ;  but  each  delivery  and  accept- 
ance make  a  distinct  contract,     id. 

26.  Where  goods  are  sold  "  to  orrtDe*'  by 
a  specified  ship,  the  contract  is  condi- 
tional ;  and  if  they  do  not  arrive,  the 
contract  is  at  an  end.  Shields  j.  PeU 
tee.  {Affirmed  in  the  Court  of  Ap^ 
peaU.)  2G2 

26.  So  where  a  sale  was  made  of  pig  iron 
No.  1,  on  board  the  Siddons,  which 
vessel  was  then  at  sea  on  her  way  to 
this  port ;  and  she  arrived  with  pig  iron 
consigned  to  the  seller,  but  which  was 
not  No.  1 ;  it  was  held,  that  it  was  a 
sale  to  arrive,  and  the  article  never 
having  arrived,  neither  party  was 
bound  by  the  contract  id. 

27.  On  a  sale  of  goods,  if  the  buyer  on 
receiving  a  part  of  the  quantity  sold* 
find  they  are  not  of  [the  kind  or  quali- 
ty which  his  contract  entitles  him  to, 
he  is  not  at  liberty  to  retain  such  part, 
and  claim  damages  for  the  non-deli- 
very of  the  entire  quantity.  Nor  can 
he  require  the  delivery  of  the  readiie» 
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retatoioff  a  ckim  for  damages.  He 
mast  either  receive  the  article  as  it  is, 
or  he  most  retarn  the  portion  delivered, 
aod  then  enforce  his  claim  for  dama- 
ges. He  can  recover  no  damages,  if 
be  refuse  to  return  the  part  delivered. 

id. 

28.  Where  the  plaintiff,  upon  a  sale  of 
goods  to  the  defendants,  were  induced 
to  take  the  note  of  a  third  party  in 
payment,  upon  the  representation  of 
one  of  the  defendants  that  it  was  good, 
when  in  fact,  the  defendants  knew 
the  makers  were  insolvent,  and  the 
note  worthless  ;  Held,  that  the  de- 
fendants were  liable  to  the  plaintiffs, 
•ither  in  an  action  of  assumpsit  to  re- 
cover the  value  of  the  goods  sold,  or  in 
an  action  on  the  case  to  recover  da- 
mages for  the  deceit  practised  upon 
them.    Hawkint  y.  AppUbyt  421 

S9.  Where  goods  are  obtained  for  the  use 
of  a  firm,  by  means  of  the  fraud  of  one 
of  its  members,  the  other  partner,  by 
receiving  and  parrioipating  in  the  use 
of  the  goods,  will  be  held  to  have  adop- 
ted the  fraudulent  act  of  the  one  who 
obtained  them,  and  will  be  placed  in 
the  same  situatiou,  in  reference  to  the 
rights  of  the  vendors  of  the  goods,  as  if 
he  had  directed  his  partner  to  procure 
the  property,  or  had  concurred  with 
him  in  the  transaction.  id, 

SO.  And  where  a  partner,  on  being  noti- 
fied of  a  fraud  committed  by  his  co- 
partner, and  that  the  firm  will  bo  held 
liable  therefor,  omits  to  repudiate  or 
disaffirm  what  has  been  done  by  his 
co-partner,  be  will  be  held  to  have 
adopted  and  ratified  the  fraud,  and 
will,  from  thenceforth,  be  deemed  a 
joint  wrong- doer.  id, 

31.  A  sale  and  delivery  of  property  on 
condition  that  the  title  shall  not  pass 
to  the  purchaser  until  the  purchase- 
money  is  paid,  and  reserving  to  the 
vendor  the  right  to  take  possession  of 
the  property,  in  case  of  non  payment, 
is  a  valid  contract ;  and  antil  the  pur- 
chase money  is  paid,  the  vendor's  title 
will  not  be  divested.  Herring  v.  Wil- 
lard,  41S 


32.  Such  an  arrangement  is,  in  effect,  a 
letting  of  the  property  to  the  purcha- 
ser, to  be  reclaimed  if  the  price  fixed 
upon  is  not  paid  ;  and  is  not  like  the 
case  of  property  placed  in  the  hands  of 

Vol.  II.  101 


one  who  keeps  similar  ortioles  for  sale. 

id. 

33.  The  general  principle  is,  that  tbe 
title  of  the  real  owner  must  prevail 
in  such  cases.  id. 


SAXVAGE. 
See  JuRnnicTioN,  1  to  3. 

SET  OFF. 

1.  In  an  action  to  recover  of  a  stake- 
holder money  staked  with  him  by  the 
plaintiflT,  on  a  wager  upon  the  event 
of  a  horse  race,  the  defendant  cannot 
set  off  the  amount  of  a  deposit  made 
by  him  with  the  plaintiff,  upon  ano- 
ther wager  of  a  similar  character.  B«- 
vins  V.  Reed,  436 

2.  The  statute  having  declared  wagers 
unlawful,  and  every  contract  respect- 
ing them  void,  the  sole  remedy  of  a 
party  depositing  money  upon  a  wager 
is  by  a  suit,  under  the  statute,  to  re- 
cover back  the  money  deposited.  He 
cannot  recover  it  without  suing  for 
it,  by  way  of  a  defence  or  set  off  in 
a  suit  brought  against  him.  id. 

3.  There  is  no  indebtedness,  in  such  a 
case,  from  the  stakeholder  to  the  de- 
positor, id. 

4.  There  is  merely  a  right,  on  the  part  of 
the  latter,  to  sue  the  former,  in  accor- 
dance with  a  strict  statutory  grant  of 
relief  where  no  other  remedy  exists,  id, 

5.  Aside  from  the  language  of  the  sta- 
tute,  giving  to  a  party  depositing  mo- 
ney upon  a  wager  a  remedy  by  suit 
against  the  stakeholder,  his  right  to 
recover  back  the  amount  of  his  deposit 
is  not  a  demand  which  can  be  set  off; 
it  not  being  a  demand  arising  upon 
judgment,  or  upon  contract,  express 
or  implied.  id. 

See  Practicb,  Costs,  45, 46,  68,  69. 


SHERIFF. 

See  JuDOmNT  and  Exkcution,  4,  5. 
Fracticb,  Costs,  57,  58. 
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SHIPS  AND  SHIPPING. 


1.  The  qaestion  of  sea- worthiness,  is  a 
matter  of  fact  to  be  decided  by  the  jary 
on  the  evidence.  Sherwood  v.  Ru/r- 
gles,  55 

2.  There  is  no  legal  presumption  that 
a  vessel  is  unsea worthy,  from  the  fact 
of  her  leaking  within  a  few  hours  after 
her  sailing,  there  being  no  nnusual 
stress  of  weather.  id, 

3.  The  owners  of  a  vessel  have  a  lien 
upon  the  cargo,  for  the  proper  propor- 
tion of  the  general  average,  on  an  in- 
jury to  the  vessel  by  the  perils  of  the 
sea.  id. 

4.  The  owners  remedy  against  the  con- 
signee, is  not  lost  by  the  tatter's  recei- 
ving the  cargo  at  the  port  of  necessity 
and  forwarding  it  himself  iB  its  desti- 
nation, id. 

5.  If  after  a  vessel  is  disabled,  the  master 
can  in  a  reasonable  time,  communi- 
cate with  his  owners,  it  is  his  duty  to 
du  so,  before  making  repairs  ;  and  such 
delay  does  not  relieve  the  owner  of  the 
cargo  from  contribution.  id. 

6-  It  is  for  the  jury  to  say,  upon  all  the 
circumstances,  whether  the  delay  in 
order  to  communicate  be  reasonable 

id. 

7.  Tlie  charterer  of  a  vessel  cannot  with> 
hold  goods  for  which  the  master  has 
signed  bills  of  lading  to  third  parties, 
against  bona  fide  assignees  of  such 
bills  for  value,  on  the  ground  that  the 
property  was  his  own,  an^  the  bills 
should  have  been  signed  to  him.  Za- 
ckrisMon  v.  Ahman,  68 

8  A  general  clerk  of  a  merchant,  who 
transacts  the  out-door  business  of  the 
latter,  negotiatefi  purchases  and  char- 
ter parties  in  the  name  of  and  ratified 
by  his  principal,  and  prepares  and  pre- 
sents bills  of  lading  for  signature  on 
shipping  property  of  the  prmcipal ;  has 
no  authority  as  such  a  clerk,  or  as 
commercial  agent,  to  pledge  such  bills 
of  lading,  or  to  receive  advances  on 
the  faith  thereof.  id, 

9.  Such  a  chief  clerk  ia  in  no  sense  a  fac- 
tor, nor  is  he  entrusted  with  the  pos- 
session of  bills  of  lading,  within  the 
factor's  act  of  1830.     That   statute 


was  intended  to  protect  advances  and 
dealings  made  on  the  faith  of  the  ow- 
nership of  the  property,  and  not  on  the 
faith  of  the  possession  of  the  paper 
title,  or  the  evidences  of  title.  id. 


SHIPS  AND  VESSELS. 

1.  Where  a  vessel  departs  from  a  port  at 
which  a  debt  has  faKsen  contracted  on 
her  account,  for  repairs,  etc.,  in  pur- 
suit of  some  trade  or  business,  it  ia  a 
departure  within  the  meaning  of  the 
statute  relative  to  proceedings  for  the 
collection  of  demands  against  ship* 
and  vessels.  Rockefeller  v.  Thomp$en, 

395 

2.  Where  a  steamboat  was  regularly  em- 
ployed in  transportid^  passengers  on 
the  Hudson  river  between  New  York 
and  Albany :  held,  that  in  contempla- 
tion of  law,  she  was  engaged  in  mak- 
ing coasting  voyages  ;  that  every  trip 
of  the  boat  was  a  departure  within  the 
meaning  of  the  statute,  and  that  a 
claim  or  debt  for  work,  labor  and  ma- 
terials fbrnished  such  boat  in  the  port 
of  New  York,  ceased  to  be  a  lien  npen 
the  boat  at  the  expiration  of  twelve 
days  from  the  time  of  her  depaitore 
from  that  port.  id, 

3.  And  where  repairs  were  made  by  the 
plaintiffig  upon  a  veBS.el  at  various  timet 
during  a  period  of  several  months,  in 
pursuance  of  general  orders  to  them  to 
do  whatever  work  they  should  from 
time  to  time  be  directed  by  the  officers 
of  the  vessel  to  do  :  held,  that  the  con- 
tract was  not  an  entire  and  indivisible 
one,  but  that  each  job  of  work  done 
constituted  a  separate  debt,  which 
might  be  enforced  by  the  plaintifib.  id. 


SLANDER. 
See  LiBEi. 

SLANDER  OF  TITLE. 

1.  In  an  action  for  slander  of  title,  the 
truth  of  the  words  may  be  given  in 
evidence  under  the  general  iasue. 
Kendall  t.  Stone^  *^69 

S.  Three  thin^  are  necessary  to  main- 
tain an  action  for  slander  of  title. — 
The  words  spoken  must  be  false ;  tkey 
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mult  work  an  iojury  to  the  plaintiff  io 
*  respect  to  hie  title  ;  and  they  most  be 
inalicioas ;  not  malicioas  in  the  wont 
•ense,  bat  with  intent  to  injure  the 
plaintiff.  id, 

3.  A  person  who  ntten  words  in  the  io- 
na  Jide  assertion  and  maintenance  of 
his  own  title,  is  regarded  as  standing 
in  a  more  favorable  position,  in  an  no- 
tion for  slander  of  title,  than  he  who 
attacks  the  title  of  another  without 
such  cause,  it  seems.  id. 

4.  In  an  action  for  slander  of  title,  it  is 
propor  for  the  judge  to  charge  the 
jury  that  the  question  for  them  to 
determine  is,  whether  the  defendant 
made  the  statements  respectlnft  the 
plaintiff's  title  bona  fide,  and  under  an 
honest  impression  of  their  being  true  ; 
or  whether  he  made  them  maliciously, 
and  for  the  purpose  of  slandering  the 
plaintiff's  title  ;  and  that  the  question 
whether  the  words  were  spoken  mali- 
ciously or  bona  fide,  depends  rery 
much  upon  their  truth  or  falsity,  and 
the  circumstances  under  which  they 
were  spoken  ;  whether  honestly,  to 
caution  purchasers,  or  to  alarm  them 
with  unfounded  charges.  id. 

5.  Where  the  evidence  proves  the 
speaking  of  words  by  the  defendant, 
derogatory  to  the  plaintiff's  title,  and 
that  the  person  to  whom  they  were 
spoken  forebore,  in  consequence  there- 
of, to  complete  a  contemplated  pur- 
chase of  the  property  from  the  plain- 

!  tiff,  sufficient  words,  and  a  consequence 
(torn  them  sufficiently  detrimental  to 
the  plaintiff,  are  shown  to  sustain  an 
action  ;  provided  malice  in  the  defend- 
ant be  also  established.  id 

6.  Malice,  in  snch  an  action,  is  a  ques- 
tion of  fact,  and  should  be  submitted  to 
the  jury.  id. 

7.  Proof  of  conversations  of  the  de- 
fendant, other  than  those  laid  in  the 
declaration,  respecting  the  same  title 
and  subject,  are  admissible  for  the  pur- 
pose of  proving  the  malice  of  the  de- 
fendant, id. 

8.  Though  a  witness  can  only  testify  to 
snch  facts  as  are  within  his  own  know- 
ledi^e  and  recollection,  yet  he  may  re- 
fresh his  memory  by  the  nse  of  a  writ- 
ten memoaudrom.  But  where  the 
witoeat  neither  recollects  the  fact*  nor 


remembers  to  have  reeognixed  the 
written  statement  as  true,  and  the 
memorandum  was  not  made  by  him, 
his  testimony,  so  far  as  it  is  founded 
on  the  memorandum,  is  bat  hearsay. 

id. 

9.  In  actions  of  tort,  the  jury  are  the 
proper  judges  of  the  weight  and  ef- 
fect of  the  evidence ;  and  the  conrt 
will  not  interfere  with  the  damages 
found  by  them,  anless  they  appear  to 
be  grossly  disproportionate  to  the  in- 
jury sustained.  i^ 

10.  In  an  action  for  slander  of  title,  the 
judge  is  justifiable  in  charging  the  jury 
that  they  may  give  exemplary  dama- 
ges; and  in  refusing  to  charge  that 
they  can  only  give  compensatory,  as 
distinguished  from  exemplary,  dama- 
ges, id. 


STATUTE. 

^See  Constitutional  Law,  1  to  14. 
Husband  and  Wife,  4  to  8. 


STATUTE  OF  FRAUDS, 
^ee  Frauds,  Statuti  of. 

STATUTE  OF  LIMITATIONS. 

See  LmrrATioNs. 


STATUTE  TIME. 
See  Tims. 

STOCK. 
See  Corporation,  1  to  7. 

SUPERVISORS. 

1.  A  claim  for  services  rendered  as  coun- 
sel for  the  board  of  supervisors  of  a 
ooooty,  and  iu  various  committees,  b 
a  county  charge.  Brady  v.  Supervi" 
oore  of  New  York,  450 

2.  No  action  for  the  recovery  of  a  county 
charge,  can  be  maiatained  against  a 
county,  or  the  board  of  supervisors,  id. 
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8.  Suito  afaiast  a  oovnty  can  be  brought 
only  for  such  caases  of  action  or  coa- 
troversiAS,  as  cannot  be  settled  and  ad- 
justed by  the  board  of  supervisors,  iu 
the  exercise  of  their  ordinary  powers, 
such  as  torts,  malfeasaaces  of  county 
officers,  aud  the  like.  >^* 

4.  The  supervisors  of  a  county,  as  such, 
or  as  a  board,  are  not  a  body  corpo- 
rate, and  possess  no  powers  as  a  corpo- 
ratioxL    The  corporatiou  is  the  couuty. 

id. 


SUPREME  COURT. 

6.  The  superior  court,  as  now  constitu- 
ted. Is  co>ordinate  with  the  supreme 
court.  The  decisions  of  the  latter  are 
not  authoritative,  although  to  be  treat- 
ed with  great  deference  and  respect. 
Ford  V.  Babcoek,  518 


SURROGATE  COURT. 
See  Bond,  1  to  4. 

JUDQMBNT,  &C.,  12. 


TAXES. 
See  Constitutional  Law,  13. 

HSREDITAHKNTS,  3,  4. 

TIME,  COMPUTATION  OF. 

1«  The  statute  permitted  a  non -resident 
plaintiff  to  sue  in  a  justice's  court,  by 
a  short  summons,  having  not  less  than 
two  nor  more  than  four  days  to  run. 
He  could  also  sue  by  the  ordinary  sum- 
mons, having;  not  less  than  six  nor 
more  than  twelve  days  to  run.  Such 
a  plaintiff  sued  by  a  summons  return- 
able five  days  from  its  date.  Held, 
that  the  justice  had  no  jurisdiction  to 
proceed  in  the  suit.   King  v.  Dowdall, 

131 

S.  Where  Sunday  is  an  intervening;  day, 
it  is  counted  in  computing  statute  time 

id. 


TITLE  TO  PERSONAL  PROPER- 
TY. 

See  Sale,  31  to  33. 


TRADE  MARKS. 

1.  Every  manufacturer,  and  every  mer- 
chant for  whom  goods  are  maoafac- 
tured,  has  an  unquestionable  right  to 
distinguish  the  goods  that  he  manu- 
factures or  sells,  by  a  peculiar  mai^ 
or  device,  so  that  they  may  be  known 
as  his  in  the  market,  and  he  may  thot 
secure  the  profits  which  their  superior 
repute  as  his  may  be  the  means  of 
gaining.  Amosktag  Manufacturing 
Co.  V.  Spear,  599 

2.  He  is  entitled  to  the  protection  of  the 
law,  in  the  exclusive  use  of  the  trade- 
mark thus  appropriated  by  him.  The 
public  interests,  as  well  as  his  own^  re- 
quire this.  *^* 

3.  One  who  afiixes  to  his  own  goods  a 
copy  or  imitation  of  the  trade-mark  of 
another,  commits  a  fraud  upon  the 
public  and  upon  the  owner  of  such 
mark.  As  to  the  latter,  there  is  a 
damage  which  may  be  auch  as  not  to 
admit  of  compensation.  id. 

4.  Equity  will  restrain  the  wrong  doer  by 
injunction,  upon  the  grounds  of  pro- 
tecting the  owner  iu  the  exercise  of  a 
legal  right,  the  suppression  of  firand 
aud  the  prevention  of  irreparable  mis- 
chief, id. 

5.  An  injunction  will  be  granted  with 
great  caution,  aud  not  where  the  legal 
right  is  disputed  and  doubtful,  nor  so 
as  to  create  or  risk  the  creation  of  ^  a 
mouopaly.  id. 

6.  The  wrong  iu  these  cases,  consists  in 
the  sale  of  the  goods  of  the  fabric  of 
one  person,  as  being  those  made  by 
another ;  and  it  is  only  to  the  extent 
in  which  the  false  representation  is  di- 
rectly or  indirectly  made,  that  an  in- 
junction ought  to  be  granted.  id. 


7.  The  imitation  may  be  complete,  or 
may  be  limited  or  partial.  Iu  the  lat- 
ter event,  though  the  proprietor's  name 
may  bo  omitted,  and  the  imitator's 
substituted,  yet  if  the  peculiar  devices 
or  symbols  be  so  copied  as  to  mauifest 
a  design  to  mislead  the  public,  and  will 
probably  produce  that  effect,  an  injunc- 
tion will  be  granted.  id. 

8.  There  is  no  exclosive  right  in  the  ose 
of  marks,  symbols  or  letters,  which 
merely  indicate  the  appropriate  aame. 
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mode  or  proeoH  of  maanfcctare,  or  the 
peculiar  or  relative  quality  of  the  fabric 
manafactured,  as  distioguished  from 
thoee  marks  which  indicate  the  time, 
origin  or  ownership  of  the  fabric,     id. 

9.  Thus,  where  the  letters  "  A  C  A '' 
were  used  by  a  roanafaetarer  of  tick- 
ings, as  designating  the  first  qnality  of 
his  fabrics,  and  the  same  letters  were 
subsequently  used  by  another  manu- 
facturer of  the  same  article  for  the 
same  pnrpose,  it  was  held,  that  the 
latter  could  not  be  restrained  from  so 
ueing  the  letters.  id. 

10.  An  acquiescence  by  the  owner  of  a 
trade-mark,  in  its  use  by  another,  is 
revocable  and  confers  no  right  after  the 
license  is  withdrawn.  id. 


TRESPASS. 

1.  Whether  the  taking  out  of  a  foreign 
attachment,  (naming  a  garnishee,) 
giving  bail  therefor,  and  prosecuting  it 
a^'ter  service ;  will  make  the  attaching 
creditor  liable  in  trespass  or  trover,  for 
goods  in  the  hands  of  the  garnishee, 
whom  the  sheriff  has  summoned,  leav- 
ing the  goods  in  bis  possession  ;  there 
being  no  direction  by  the  creditor  to 
levy  on  any  specified  goods  ?  Quere 
Clark  V.  Tucker,  157 

2.  Where  a  collector,  by  virtue  of  an  as- 
sessment warrant,  levied  upon  the 
goods  of  a  person  not  named  in  th<^ 
warrant  nor  liable  to  pay  the  assess- 
ment, threatened  to  remove  the  goods, 
and  gave  him  notice  he  would  sell  on 
a  day  specified,  if  be  did  not  previous- 
ly pay ;  it  was  held,  that  payment 
made  when  the  collector  was  about  to 
remove  the  goods  for  sale,  was  not 
voluntarily  made,  and  that  the  collec- 
tor was  liable  in  trespass.  Wetmore 
V.  Campbell,  341 

See  Practice,  Bail,  28,  29. 
TaovER,  1. 


TRIAL. 
See  Practice,  54, 55, 104, 105, 140, 141. 

[TROVER. 

iTWhere  an  agent,  entrusted  with  a  ne- 
gotiBble  iiote  for  the  purpose  of  procu- 


ring It  to  be  disooimted,  pledged  it  with 
a  stranger  for  money  loaned  to  him  for 
his  own  use,  at  usurious  interest ; 
Held,  that  the  transaction  being  ille- 
gal, for  usury,  the  lender  could  not 
retain  the  note  against  the  true  owner, 
on  the  ground  that  he  had  received  the 
same  in  good  faith,  in  the  usual  course 
of  trade.    Keutgen  v.  Parks,  60 

2.  Replevin  in  the  deiinet  may  be  brought 
when  the  taking  wss  tortious;  and 
that  form  of  action  does  not  admit  the 
original  possession  of  the  defendant  to 
have  been  lawful.  ZachrisMn  y.  Ah" 
man,  68 

3.  Where  one  claiming  the  right  to  bales 
of  cotton  on  board  a  ship,  for  which 
bills  of  lading  have  been  signed,  de- 
mands the  bius  of  lading,  it  is  a  suffi- 
cient demand  of  the  cotton  which  they 
represent.  id. 

See  Trespass,  1,  2. 


TRUST  AND  TRUSTEE, 

1.  Every  trustee  of  real  estate  is  presum- 
ed to  take  as  large  an  estate  as  is  ne- 
cessary for  the  purpose  of  the  trust* 
and  no  more.    Norton  v.  Norton,  296 

2.  Where  before  the  revised  statutes,  a 
husband  conveyed  to  a  trustee  his  title 
to  his  wife's  land,  in  trust  to  dispose  of 
it  for  her,  and  to  manage  it  and  collect 
the  rents  for  her  benefit ;  it  was  held, 
that  the  trustee  took  an  estate  for  the 
wife's  life  only,  with  a  power  in  trust 
to  dispose  of  the  husband's  life  interest; 
and  the  power  act  having  been  execu- 
ted, the  trust  ceased  on  the  wife's 
death,  leaving  the  husband  surviving. 

id. 

3.  If  the  deed  had  conveyed  to  the  trus- 
tee the  whole  life  estate  of  the  bus- 
band,  the  wife's  interest  being  a  mere 
equitable  estate  for  the  life  of  another, 
on  her  death  it  woold  go  to  her  admi- 
nistrator, and  to  her  husband  as  enti- 
tled to  her  personal  property  subject 
to  her  debts ;  and*  the  trust,  if  out- 
standing, would  thereupon,  by  the  re- 
vised statutes,  be  converted  into  a  le- 
gal estate.  id» 

4.  A  woman,  in  contemplation  of  mar- 
riage, by  deed  dated  previous  to  the 
act  for  the  more  effectual  protection 
of  the  property  of  married  womeni 
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eonyeyed  ber  estate,  real  and  peiwn- 
al,  to  a  trastee,  in  fee  and  abeolotely, 
reserving  to  herself  only  the  entire 
control  of  the  income  for  her  separate 
use  for  life,  the  direction  of  the  invest- 
ment and  re-investment  of  the  capital 
by  the  traatee,  the  power  to  dispose 
of  the  whole  by  an  instmment  in  the 
nature  of  a  will,  and  the  fall  restora- 
tion of  the  property  if  she  survived  her 
intended  hasband.  And  the  trust-deed 
provided,  that  in  case  of  the  deeeue 
of  the  grrantor  without  making  any 
appointment,  the  trustee  should  pay 
over  and  transfer  the  trust  estate  **  to 
such  person  or  persons  as  would  be  her 
legal  representatives  by  the  statute, 
for  the  distribution  of  intestates  es- 
tates.*' Held,  that  a  complaint  by^e 
grantor,  subsequent  to  the  marriage, 
and  during  the  life  of  her  husband, 
brought  for  the  purpose  of  having  the 
marriage  settlement  set  aside,  aud  the 
capital  ef  the  estate  given  to  her  as 
she  held  and  owned  it  previous  to  the 
date  of  the  conveyance,  could  not  be 
sustained  ;  the  infant  children  of  the 
plaintiff  having  a  contingent  future  es- 
tate in  the  property,  which  the  court 
could  not  divest     Watson  v.  Bonney, 

405 

5.  Held  also,  that  if  the  property  had 
been  limited  over  to  the  "  legal  repre- 
sentatives" of  the  grantor,  simply,  the 
husband  would,  at  his  wife's  death, 
have  taken  the  property  either  benefi- 
cially, or  officially,  as  her  personal  re- 
presentative ;  but  that  the  addition  of 
the  words  *'  by  the  statute  of  distri- 
butions,"  changed  the  devolution  to- 
tally, and  carried  it  to  the  next  of  kin, 
to  the  exclusion  of  the  husband,     id. 

€.  Held,  further,  that  the  rights  and 
interests  of  the  parties,  under  the 
trust-deed,  were  not  in  any  wise  affect- 
ed by  the  provisions  of  the  act  of  1848, 
**  for  the  more  effectual  protection  of 
the  property  of  married  women." — 
And  that  the  rule  would  be  the  same, 
even  upon  the  assumption  that  the 
children  of  th^  plaintiff  had  no  rights, 
under  the  settlement  id. 

7.  The  object  of  that  act  was  not  to  ena- 
ble married  women  to  destroy  their 
marriage  settlement,  by  which  their 
property  had  already  been  effectually 
protected  for  the  benefit  of  themselves 
And  their  children.  id. 


8.  Hm  statnte  does  not  pr^sm  to  inter- 
fere with  existing  contracts,  and  ths 
court  cannot  give  it  a  retrospective  ac- 
tion by  intendment  If  it  had,  in 
terms,  been  made  applicable  to  execu- 
ted settlements,  and  had  divested  the 
estates  of  the  tmsteea,  it  woald  have 
been  utterly  nugatory  and  nnconstitn- 
tional.  id. 

9.  In  1843,  R.,  owing  a  Iar|e  sum  to  8. 
and  v.,  secured  by  bonds  to  them  se- 
verally, payable  in  several  successive 
years,  conveyed  certain  real  estate 
and  land  shares  to  trustees,  in  trust  to 
manage  and  sell  the  same  as  they 
might  deem  best,  and  apply  the  pro- 
ceeds towards  payment  of  the  bonds 
and  interest  as  they  fell  due.  In  case 
of  a  default  in  payment  of  any  of  the 
bonds,  or  the  annual  interest,  the  tms* 
tees,  on  the  written  request  of  either 
of  the  creditors,  were  to  sell  so  much 
of  the  premises  conveyed,  at  auction» 
on  ten  days  notice,  as  would  pay  the 
amount  actually  due.  The  land  shares 
were  to  be  first  sold,  and  then  the 
lands.  The  surplus  was  to  be  paid 
over  and  conveyed  to  R.  In  1846, 
R.  executed  to  the  trustees,  with  tho 
concurrence  of  the  creditors,  a  release 
of  his  residuary  interest,  and  procured 
a  conveyance  of  certein  outstending 
Interests  to  them  ;  upon  which  the  cre- 
ditors released  R.*8  persona,  liability 
on  the  bonds.  The  agreement  there- 
upon executed  by  all  the  parties,  pro- 
vided that  all  the  property  should  be 
offered  for  sale  by  the  trustees,  on  rea- 
sonable notice,  unless  a  division  with- 
out sale  were  agreed  upon  without  un- 
necessary delay.  In  the  event  of  any 
of  the  parties  not  consenting,  then  a 
sale  was  to  be  made,  under  the  trust 
.deed  of  1843,  upon  the  requisition  of 
the  other  parties,  for  the  payment  of 
the  bonds  held  by  them  which  were 
then  due.  The  parties  did  not  agree 
upon  a  division  of  the  property. 

Held^  1.  That  if  by  the  transactions 
in  October,  1816,  the  creditors  became 
vested  as  tenants  in  common,  with  all 
the  lands  conveyed  in  trust  in  1843, 
and  the  estate  of  the  trustees  under 
that  conveyance,  ceased ;  the  power 
to  sell  the  lands  was  nevertheless  con- 
tinued. 

3.  In  that  view,  the  power  conferred 
on  the  trustees,  by  the  instruments  of 
October,  1846,  being  granted  by  the 
owners  of  lands  to  be  exercised  for 
their  sole  benefit^  was  therefore  no4  a 
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ftwtr  in  trust.  It  wai  "a  Hmple 
power  of  attorDoy  to  convey  lauds  in 
the  name  and  for  the  benefit  of  the 


i> 


owner. 

3.  That  the  power  to  sell  was  not  re- 
vocable by  either  one  of  the  consti- 
taents.  without  the  consent  of  all. — 
The  right  to  demand  a  sale  was  con- 
ferred on  each,  in  consideration  of  his 
releasing  fL     Selden   ▼•    Vermilya, 

568 

10.  Held,  farther,  tbat'the  effect  of  the 
instrument  of  October,  1846,  was 
merely  to  vary  and  modify  that  of 
1843,  and  that  the  lands  after  Octo- 
ber, 1846,  were  held  under  a  valid,  ex- 
press trust  to  sell  lands  for  the  benefit 
of  creditors.  That  the  power  of  sale 
extended  to  the  liquidation  of  the  bonds 
of  R.  then  due  and  payable ;  and  for 
the  rateable  benefit  of  all  such  bonds, 
without  preference.  id. 

11.  A  partition  cannot  be  made  of  land 
which   an  attorney  is  authorized  by 

.  an  irrevocable  power  from  the  tenants 
in  common,  to  sell  for  the  benefit  of 
all  the  owners  ;  without  the  consent  of 
all  to  such  partition.  id. 

13.  So  of  lands  conveyed  to  a  trustee 
where  each  is  entitled  to  require  a  sale 
of  the  whole  for  the  benefit  of  credi- 
tors, even  after  the  residuary  interest 
has  been  extinguished  id. 

13.  The  aants  of  a  decedent  at  the  time  of 
his  death,  were  in  the  hands  of  one 
who  claimed  as  sole  legatee,  and  so 
continued.  The  wife  of  the  deceased, 
(whose  relation  as  wife  was  contested,) 
opposed  the  probate  of  his  will,  and 
succeeded  before  the  surrogate  and  on 
two  appeals.  Fending  a  third  appeal, 
she  compromised  and  settled  the  con- 
troversy,  by  receiving  all  her  costs  and 
charges,  and  a  sum  in  gross,  less  by 
about  one-fourth  than  her  share  of  the 
estate.  The  amount  of  the  estate  was 
in  fact,  about  one-fourth  larger  than 
she  was  aware  of  when  she  settled.  In 
a  suit  by  her  to  set  aside  the  compro- 
mise, Held,  1st.  That  it  was  not  to 
be  treated  as  one  made  between  trus- 
tee and  beneficiary,  or  between  parties 
standing  in  a  confidential  relation  to 
each  other.  2nd.  That  she  was  not  en- 
titled to  relief  on  any  ground,  it  being 
quite  apparent  that  she  would  have  set- 
tled in  the  same  manner  if  she  had 


known  the  amount  of    the   estate. 
Currie  v.  Steele,  543 

See  Paetbiesbif,  8,  9. 

Practice,  Parties,  115, 11^ 


IT 


USAGE. 

1.  A  general  and  uniform  usage  in  a 
particular  trade,  in  goods  so  packed 
or  situated  that  examination  of  the 
bulk  is  inconvenient  and  difficult,  or 
calculated  to  expose  the  goods  to  in- 
jury, to  the  effect  that  the  goods  in 
that  trade  are  sold  by  the  productiom 
and  examination  of  samples ;  is  com- 
petent in  connection  with  other  evi- 
dence, to  prove  in  respect  of  a  sale  of 
such  goods,  that  a  personal  examina- 
tion of  the  bulk  was  not  contemplated 
by  either  party,  and  that  both  intend- 
ed to  contract  upon  the  sample  only. 
Beirne  v.  Dord,  o9 

3.  Such  nsage  is  not  admisiible  to  prove 
the  contract  of  itself,  or  as  of  itself 
forming  a  part  of  the  contract.        t^. 

3.  And  it  is  not  made  out  by  proof  of  a 
custom  to  exhibit  a  specimen,  but  it 
must  go  to  the  extent  of  a  mutual 
understanding  that  the  bulk  should  be 
like  the  specimen  in  all  respects,     id. 

4.  Proof  that  a  like  usage  prevails  in 
respect  of  all  goods  sold  in  bales, 
boxes,  and  original  packages,  is  not 
admissible  to  repel  or  destroy  the  force 
of  a  usage  proved  in  respect  of  the 
particular  article  in  question  at  the 
trial  id. 

5.  Evidence  of  allowances  made  in  eon* 
formity  to  the  usage  set  up,  on  sales 
made  by  exhibiting  samples,  is  proper 
to  establish  such  usage.  id. 

6.  A  usage  of  trade,  to  the  efiect  that 
on  a  contract  to  deliver  flour  of  a  par- 
ticular mark  or  brand,  a  delivery  of 
flour  of  equal  or  better  quality,  of  a 
diflerent  mark  or  brand,  will  satisfy 
the  contract ;  was  held  to  be  inadmis. 
aible.    BeaU  v.  Terry,  137 
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7.  Evidaaee  of  a  ewCom  or  umg&  of 
trade,  that  the  delivery  of  an  order 
for  floor  by  the  teller  to  the  bayer, 
the  receipt  thereof  by  him,  and  his 
prceeotation  of  it  to  the  drawee,  the 
■eller  not  being  notified  of  the  non- 
•eeeptanee  of  the  order,  ii  a  delirery 
of  the  floor  aold  ;  held,  to  be  ioadmie- 
Bible.    Suydam  t.  Clark,  133 

8.  On  the  oonatrnction  of  a  policy  of 
intnrance  agaioet  fire,  effected  on  a 
ahip  builder's  etock  of  ship  timber, 
'*  contained  in  the  yard  boonded  by*' 
three  epecified  streetn  and  the  river, 
(in  the  city  of  New  York,)  proof  was 
received  to  ihe  efiect  that  it  was  usual 
for  the  owners  of  ship  yards  in  that 
city,  to  keep  their  stock  of  timber  on 
the  side  walks,  and  in  the  streets  in 
the  vicinity  of  their  yards,  as  much  so 
as  within  the  yards.  Some  of  the 
timber  of  the  insured,  lay  across  the 
side  walks,  partly  in  the  street  and 
partly  on  the  land  of  the  insured, 
which  was  only  partially  fenced.  Heldj 
that  the  evidence  was  properly  re- 
ceived, to  show  what  wss  the  mean> 
ing  of  the  terms  "  stock  of  ship  tim- 
ber  in  a  ship  yard,"  as  nsed  by  the 
parties  in  the  policy,  and  to  define  the 
term,  yard  of  a  ship  builder.  And 
there  being  no  contradictory  testi- 
mony, held,  that  the  insured  was  en- 
titled to  recover  for  the  loss  of  his 
timber,  situated  in  the  streets  adjacent 
to  his  land.  Webb  v.  National  Fire 
/lis.  Co.,  497 


USURY. 

1.  The  possession  of  an  usurious  note  by 
the  indorsee,  is  presumptive  evidence 
that  he  received  it  before  it  became 
due,  for  a  valuable  consideration, 
without  notice  of  the  usury.  Smed' 
berg  T.  Simpeon,  85 

9.  Where  a  new  security  is  given  to 
such  a  bona  fide  holder  of  an  osurious 
note,  by  one  of  the  parties  thereto, 
after  it  became  due ;  it  was  kM  to  be 
valid,  notwithstanding  the  holder  of 
the  usurious  note  was  apprieed  of  the 
usury  therein,  after  he '  became  its 
bolder,  and  before  the  new  security 
was  given.  id. 

See  Bills  of  Exchanob,  42. 


VOID  CONTRACTS. 

See  AoauMRNT,  35  to  38. 
BaMKaupT,  1, 9. 


VOLUNTARY  CONVEYANCE. 

See  CaBDiToa's  Sarr,  3  to  5. 

VOLUNTARY  PAYMENT. 

See  AoaEBMBirr,  29  to  95. 
PATMBirr,  3  to  5. 

TaBSTAM,  9. 

WAGERS. 
See  Srr-OrF,  1  to  5. 

WARRANT. 

See  Municipal  CompoaATioB,  34  to  S9. 
Pbaoticb,  Warrant,  4^.,  14S,  143. 

WARRANTY. 
See  Sals,  9  to  6. 

WHARFAGE. 

See  HKRBDrrAMBRTS. 

Municipal  Coepobation,  7, 8< 

WILL. 

L  Where  a  testator,  by  bis  will,  after 
giving  to  his  wife  the  rents  of  certain 
premises  during  her  life,  devised  u 
follows :  «  after  her  death,  the  bouas 
and  lot,  the  comer  of  Amity  and 
Greene  streets,  to  be  sold,  and  the  net 

Eroceeds  divided  between  B.  H.  O.,  J. 
[.  O.,  and  their  sister  C.  O.,  sbtrs 
and  share  alike ;"  Held,  that  a  pover 
in  the  executors  to  sell  the  premises, 
alter  the  death  of  the  widow,  was  to 
be  implied.    Meakingo  y.  CtmmeA, 
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3.  Held  also,  that  an  execution  of  rach 
power  by  one  of  seToral  execatorai  the 
othen  not  having  qualified,  was  valid. 

id. 

3.  Whenever  a  power  is  given,  in  a  will, 
to  Bell  lands,  without  expressly  naming 
a  donee  of  the  power,  and  the  proceeds 
of  the  sale  are  to  go  to  pay  debts  or 
legacies,  or  to  be  distributed,  the  power 
vests  in  the  executors,  unless  a  con- 
trary intent  appears.  id. 

4.  Such  an  implication  is  much  strength- 
ened by  the  circumstance  that  two  of 
the  persons  who  are  the  objeqts  of  the 
testator^s  bounty,  and  who  are  benefi- 


cially interested  in  the  execution  of 
the  power,  are  named  as  executors,  id. 

5«  The  nominal  consideration  of  one  dol- 
lar, expressed  in  a  deed,  is  enough  to 
sustain  the  deed,  so  as  to  pass  the  legal 
estate.  The  question  whether  such 
conveyance  was  fraudulent  in  fact, 
caunot  be  raised  in  the  action  of  eject- 
ment to  try  the  legal  title.  id 


WITNESS. 

See  EviDKNCC. 

PaAcncs,  Evidinct. 
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